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You are in the store at least an
hour before opening and stay
late cleaning up.  And then

there is all that paper work demand-
ing attention.  With taxes, employees,
marketing, managing money, order-
ing stock and the seemingly thou-
sands of other tasks that constantly
need handling—who wants to or even
has time to think about dying?

We Americans are squeamish
about death, even more so when it
involves the person staring back from
the mirror.  We don’t think about it, we
don’t talk about it and all too often, we
don’t plan for it. Toss the time
demands on small business owners
into the mix, and there is a recipe for
complete procrastination.  In fact, so
many Americans put off dealing with
estate planning that according to the
American Bar Association, three out
of five of us don’t have a will.

Some people act as if the elephant
in the room will go away if ignored.
The truth is, given the current and
foreseeable state of medical technolo-
gy, we are all going to die.  When we
die, something must be done with our
estate.  We have two options: we can
do nothing and let the court decide
who administers our estate and who
is a beneficiary of our estate, or we can
make our own decisions.

Is having the court decide such a
bad thing—after all there are laws in
every state that dictate who gets the

estate after death?  The short answer is
yes—having the court decide is a bad
thing.  Here are a couple of examples
of what can happen when you die
without a will, leaving the court to
decide.  Assume your spouse dies
before you, you have three children—
one who opts to live on the streets,
one that just won the PowerBall jack-
pot and the other has some chronic
health issues.  In most states, when
you die, the court appoints someone
to wind up your affairs, then distrib-
ute what’s left of the estate in equal
shares to your three children.  Not bad
on the face of things but one child will
squander it, one doesn’t need it and
one needs all he can get.  This unac-
ceptable result could have been
avoided through a simple will with
trust provisions meeting the actual
needs of each child.

What about the situation where
you’ve got those same three kids from
a prior marriage and have been in a
long term stable relationship, but
never quite got around to getting mar-
ried and all the property, including the
business, is in your name only.  You
always intended to provide for your
“spouse” after you died but good
intentions don’t cut the mustard.
When you die without a will, World
War III erupts between your kids and
your significant other and the only
winners are the lawyers who collect
their fees.  Estate planning can defuse

the situation by providing for your
“spouse” and making sure your chil-
dren don’t get left out in the cold.  All it
takes is action on your part.

What is an estate?
Your estate consists of three ele-

ments: real property, tangible person-
al property and intangible personal
property.  Real property includes your
house, vacation cabin, commercial
building where your business is locat-
ed and the like.  Examples of tangible
personal property are household
goods and furnishings, cars, boats,
recreational vehicles and trailers, art-
work, vintage bow collections and
more.  Intangible personal property
consists of items such as business
goodwill, stocks and bonds, insurance
policies, social security benefits, and
patents.

To get a handle on the amount at
stake here, take a moment to do a
quick calculation of your estate value
using the simple formula of total
assets minus total liabilities equals net
estate.  The net estate number is the
amount the court distributes or the
amount you get to distribute through
your estate plan.

Don’t Procrastinate
The most common mistake in

estate planning is not doing anything
and we’ve already seen the mess that
doing nothing leaves behind for your
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family to untangle.  It’s time consum-
ing for all involved, expensive, and
may severely damage family relation-
ships.

Unintended Consequences
The second most common mis-

take is to leave your entire estate to
your spouse without considering the
potential federal and state
estate/inheritance tax consequences.
Sure, your estate passes to her free of
federal estate taxes under the unlimit-
ed marital exemption, but why not
take the simple step of creating a trust
(known by various names such as by-
pass trust or exemption trust) that
takes full advantage of federal estate
tax law?

Here are some numbers that
prove the point.  Brad and Angelina
have an estate worth $3 million—a
home in a rapidly appreciating real
estate market, a thriving sporting
goods business, a bundle of term life
insurance, IRAs and other invest-
ments can easily total that amount.
Brad dies leaving his estate to
Angelina who then dies leaving the
entire $3 million estate to their two
children.  There is no estate tax when
Brad dies because Angelina receives
the estate under the unlimited marital
deduction.  Angelina owns everything
now which means her estate totals $3
million when she dies.  Under current
federal estate tax law, Angelina’s estate
can exempt $2 million from federal
estate tax but $1 million of Angelina’s
estate is taxable.  The estate tax, a
whopping $470,000, must be paid
before the children get the remaining
amount.

Proper estate tax planning could
have avoided all the estate tax so that
the children received the entire estate.
In a nutshell, here’s how that could
have been accomplished.   Instead of
using the unlimited marital deduc-
tion, Brad and Angelina could have
created exemption trusts in their wills
or revocable living trust to take full
advantage of their personal exemp-
tions, which is currently $2 million per
person.  Using both personal exemp-
tions would shelter their entire estate
and their beneficiaries reap the bene-
fits.  

For more details on exactly how

that works, see your local estate plan-
ning attorney who can explain how
and why it works.  The best news for
consumers—it doesn’t cost much and
it’s completely legal.

Don’t Make 
Short-sighted Decisions
Probate has gained a nasty repu-

tation as being expensive, time-con-
suming and unnecessary.  In some
states, such as California, that reputa-
tion is well-earned as attorney fees for
handling probates are calculated, not
by the complexity of the case, but by a
pre-determined fee schedule.  In
other states, such as Washington, pro-
bate is a relatively simple and inex-
pensive way to wind up the decedent’s
financial affairs although too many
people make estate planning deci-
sions for the wrong reasons and with-
out thinking through the conse-
quences of those decisions.

To get a handle on the issue, we
first need to understand probate
which is the process of asking the pro-
bate court to appoint a person to
administer the decedent’s estate.  That
person, known as
executor or per-
sonal representa-
tive, marshals the
decedent’s assets,
pays all legitimate
debts from those
assets, then trans-
fers the remaining
assets to the prop-
er beneficiaries.
In most states, the
personal repre-
sentative can
accomplish all
that without the
need of further
intervention by
the court.

Some people
think they can
avoid probate if
they don’t have a
will.  It’s not a will
that triggers pro-
bate—it’s dying
while owning
a s s e t s — w e’ v e
already seen the
problems that

arise when that happens.
Another common but generally

bad probate avoidance technique is
for parents to add their children’s
names on real estate deeds, bank
accounts and investment accounts.
By doing so, parents lose substantial
potential estate tax benefits and may
incur gift tax liability.  Even worse,
their now jointly owned property is
subjected to all sorts of ills.  

Here is a common scenario.  Brad
and Angelina add their two children
to the deed on the family home, but
unbeknownst to them, one child has a
substantial federal income tax debt as
a result of not paying taxes.  That tax
lien attaches to that child’s interest in
the property which the IRS can seize
and sell.  But, you say my children
would never get themselves in that
circumstance so there is no reason to
worry.  Creditors come in all shapes
and sizes from the credit card debt to
the personal injury judgment to the
uninsured medical bills and they all
have collection rights against any per-
son that has an interest in the proper-
ty.
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Another common event.   Five
years ago when Brad and Angelina
added the kids to the family home and
transferred shares of stock in the fam-
ily corporation, there were no divorce
warning signs.  People and circum-
stances change with the result that
divorce is a fact of married life and
when people get divorced, the court
has jurisdiction to divide up all the
property.  Sadly, Brad and Angelina
learn that their home and their busi-
ness are now subject to the decision of
a divorce court judge.

If Brad and Angelina really do
want to avoid probate, they can create
a revocable living trust.  Once created,
Brad and Angelina fund the trust by
transferring their assets to the trust.
They appoint themselves trustees so
that they manage the assets during
their lifetimes and, on their death, a
successor trustee distributes the
assets according to the trust terms.
The trust protects the assets from the
children’s creditor or divorce claims
while Brad and Angelina are alive,
avoids probate, and is relatively inex-
pensive to create.  Because it is revo-
cable, the trust affords maximum flex-
ibility in meeting changing or shifting
estate planning goals.

The revocable living trust is a ter-
rific document for dealing with busi-
ness succession issues as it allows you
to provide specific instructions to the
successor trustee as to how to handle

your business interests.
It also is the estate planning tech-

nique of choice for people who own
real estate in more than one state.
Here’s why.  Brad and Angelina own a
house and business in Ohio and a
condo in Florida.  If they die owning
real estate in two or more states, pro-
bates must be initiated in each state
where they own property and that
gets really expensive.  If however, the
“Brad and Angelina Revocable Living
Trust” owns the Ohio house and
Florida condo when Brad and
Angelina die, then no probate is
required in either state.

A word of caution.  Before you
attempt to create your own living trust
using some computer software, know
that there are several traps for the
unknowledgeable.  Contact your local
estate planning professional who can
prepare documents that will avoid
those traps. 

Avoid The Life Insurance Trap
You’ve just gotten a substantial

bank loan which will allow you to pur-
chase the building housing your pro
shop and, as a condition of the loan,
the bank required you to obtain life
insurance.  You already had a couple
of big term life policies which were
purchased when the kids were born,
so as the saying goes, you are now
worth more dead than alive.  

Life insurance is a wonderful
financial tool in the right circum-
stances, but it can also be a nasty pit-
fall if the wrong beneficiary is named.
All too often the policy owner, usually
the person whose life is insured,
names his estate as the beneficiary
and that is the wrong choice.
Statistics show that life insurance,
payable to the estate of the decedent,
is the biggest single source of assets
that trigger estate taxes.  So instead of
having ready cash to pay estate debts
and provide for the surviving spouse
and children, all too often the very life
insurance proceeds that triggered the
estate tax must be used to pay the
estate tax.  Not good.

All is not lost as there are some
ways to plan so that life insurance
proceeds are out of your estate, yet
remain available for the benefit of
your family.  One often used tech-

nique is to place the life insurance
policy into an irrevocable life insur-
ance trust.  The trust pays the premi-
ums, owns the policy and you must
relinquish “all incidents of ownership”
in the policy, meaning you cannot
change the policy beneficiary, borrow
against the policy or exercise any
other rights normally afforded policy
owners.  If the irrevocable life insur-
ance trust is created and maintained
properly, the life insurance proceeds
are available to the trust beneficiaries
when you die.  Since the trust you cre-
ated is irrevocable, care must be used
in selecting the beneficiaries.  If you
retain any incidents of ownership,
then when you die the life insurance
proceeds are part of your estate and
subject to taxation.

This technique is most often used
when an individual estate exceeds $2
million or a joint wife and husband
estate exceeds $4 million.  Tax com-
plexities make it imperative to consult
a estate planning professional.  Do
not try this at home.

Don’t Forget 
Your Minor Children

Many estate planning decisions
are triggered by having a baby as par-
ents worry about what might happen
to their young children if they die.
Getting a will is often on the list of
things to do, right after making sure to
water the plants, before parents head
off for their first vacation without the
kids.

Brad and Angelina have two
minor children and as responsible
parents, they are concerned with
three issues:

1. Who will care for their children’s
physical and emotional needs?

2. How will their children’s finan-
cial needs be met?

3. Who will manage the money
necessary to accomplish the first two
issues?

The person who will care for the
children, known as the guardian,
must be carefully selected.  He or she
(an individual should be named
instead of a couple) must be physical-
ly and emotionally up to the task of
raising your children, must share your
religious and moral beliefs and not
just be a wonderful person.  Finally, it

Circle 221 on Response Card

July07AT052-055.qxp  5/29/2007  12:11 PM  Page 54



55

should be a person your children like
and respect.  Once you’ve made your
selection, check with that person to
ensure he or she is up to the challenge.

Life insurance, especially term
insurance, is a great way to provide a
pot of money to care for your children.
How much is enough depends on
your lifestyle and composition of
other assets.

Now it’s time to make another
choice—who will manage the money
to be used for your children’s care.  It
may be the same person who takes
care of them (guardian of the person)
or it may be a completely different
person (guardian of the estate.)
Leaving the money directly to the chil-
dren doesn’t work.  If they are minors,
the court will appoint someone to
manage the money until each chil-
dren reaches majority (usually age 18)
and that is expensive.  Besides, chil-
dren are not magically mature enough
to manage money merely because
they have 18 candles on their birthday
cake.  A better choice is to create that
revocable living trust previously dis-
cussed and have the successor trustee
manage the money until the children
gain some life experience.  

The revocable living trust is a
wonderful tool as it cures many of the
problems discussed so far.  It solves
the procrastination problem, when
properly funded it allows your estate
to pass to your beneficiaries without
detouring through probate, takes full
advantage of the federal estate tax
exemptions and contains your wishes
for who you want to care for your
minor children.  It’s not a panacea but
it certainly takes a ton of issues off the
table.

Ignoring Disability
Your health is good, you exercise

pretty regularly, at least during hunt-
ing season, and there are no signifi-
cant medical risk factors like heart
disease that run in your family, so why
think about being disabled?  Simple.
Disaster comes in many forms—none
of which can be accurately predicted.
It may be that drunk driver who cross-
es the center line, or a burst blood ves-
sel or the heart attack out of the blue
at age 52.

Disability or incapacity essential-

ly means a temporary or permanent
condition that renders you unable to
care for yourself and/or manage your
financial affairs.  If that happens, you
need to already have in place a plan
for who will step in to take over those
duties.  A will or revocable living trust
is not enough.  You need three docu-
ments—durable power of attorney,
healthcare power of attorney and liv-
ing will—to cover the bases.  These are
in addition to the will or revocable liv-
ing trust.

Under the durable power of attor-
ney, you authorize an agent to act on
your behalf in order to execute finan-
cial and legal documents.  That per-
son acts as a fiduciary, meaning he
owes you a high duty of care to act
solely in your best interests and his
authority to act is generally triggered
by your disability or incapacity as
defined in the document.  Without it,
your nearest and dearest would have
to file a guardian or conservator peti-
tion with the court, spending thou-
sands of unnecessary dollars to
accomplish the same thing.

The health-
care power of
attorney autho-
rizes your agent to
make medical
decisions on your
behalf when you
are unable to
make those deci-
sions yourself.
Myriad questions
arise about elec-
tive surgery, drug
therapy, residen-
tial placement
and someone
needs to have the
power to make
those decisions.  

The living will
also known as a
health care direc-
tive, allows you, at
a time while men-
tally competent,
to give instruc-
tions as to the
nature and scope
of future medical
treatment if you
are diagnosed

with certain long-term or persistent
medical conditions.

As an aside, if you have any of
these documents that were executed
prior to 2003, check with your attor-
ney to ensure that each is HIPPA-
compliant.

When it comes to accomplishing
estate planning, don’t be an ostrich.
Don’t stick your head in a hole, hoping
the whole problem will pass you by.  It
won’t.  The best gift you can give your
family and your business is to make
sure you have complete estate plan-
ning documents.  If you already have
them, review them to make sure they
still accomplish your goals.  If the cup-
board is bare, call your attorney to
make the appointment.

Editor’s Note: David Williams has
resolved legal issues for small busi-
nesses and their owners since 1979.
He can be reached at The Williams
Lawfirm, P.O. Box 1455, Bellevue, WA
98009. On the web you’ll find him at
DPWLaw@earthlink.net or call (425)
990-8800.

For more information 
and local dealers go to: 

www.hindsightco.com 
or call 734.878.2842
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