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It’s Friday night before hunting
season opens when Devin, one of
your favorite customers bursts

through the door, saying he needs a
new treestand.  You’ve sold every
stand in the shop except the display
model.  He says he’ll take it even
though after rummaging through
your inventory room, you can’t find
the set-up information and safety har-
ness that are supposed to go with it.

A well-known manufacturer
recalled a crossbow where a defect
could cause the bow to fire without
pulling the trigger.  These are two
examples of defective products which
would allow an injured consumer to
recover damages under the doctrine
of strict products liability.

Product Liability Defined
So we’re all on the same page, let’s

define “products liability.”  Under the
basic common law of strict products
liability, a product manufacturer, dis-
tributor, or seller is liable for market-
ing a defective product that is unrea-
sonably dangerous, placed in the
stream of commerce and caused
injury to a consumer or user.  The
rationale for imposing strict products
liability where the injured person
need not demonstrate that someone
was negligent is that as a part of its
cost of doing business, a manufactur-
er initially pays the damages, then
passes along those costs to the con-
sumer by increasing the price of each
unit sold.

The basic common law has been
modified over the years by federal leg-
islation.  Numerous state legislatures
have passed laws exempting retailers
from strict products liability where the
retailer did not alter the product ( pass
through state).  If you are a retailer in
such a state and sell a product made
by others which is later determined to
be defective, then so long as you did
not alter that product, you have little
risk of liability.  But what about the
shops that manufacture their own
archery products, say by building
arrows out of components?  They are
treated under the law and held to the
same standards as the major national
manufacturers.  

Here is a little more information

about what makes a product defec-
tive.  There are three broad types of
defects: (1) manufacturing defects
which occurs when the product is
made such as using the wrong size
cable on a compound bow; (2) design
defects where something is wrong in
the specifications of the product such
as the defective trigger on the cross-
bow; and (3) failure to give the con-
sumer adequate warning in the use or
in the inherent dangers of the product
such as failure to provide proper
assembly instructions when selling a
display model.

Insurance
No one likes spending money

without getting full value in return.
Full coverage insurance is the best
protection against products liability
lawsuits and damages.  Retailers
should obtain a comprehensive gen-
eral liability package policy that
includes premises liability, products
liability and theft coverage. That’s the
advice given by Jeff DeRegnaucourt,
ARM, the Archery Division Manager
of Burr & Company (www.burrcom-
pany.com).  Not all policies are the
same so it pays to work with an insur-
ance professional who knows the
questions to ask so that proper cover-
age is provided.  For example, some
insurers won’t cover retailers that also
have shooting ranges.  Some policies
don’t provide coverage for any “off
premises” activities like a booth at a
trade show or shooting demonstra-
tion booth at a county fair.  If you par-
ticipate in such events, make sure

your insurance policy provides cover-
age.

Premises liability basically pro-
vides protection against injuries suf-
fered by customers, vendors and
other invitees who come onto your
property or into your store.  The most
common injuries are “slip-and-falls”
due to wet floor surfaces or icy condi-
tions in parking lots.  Good insurers
provide loss prevention tips that
retailers can use to minimize those
risks.

Products liability coverage pro-
vides protection against injuries
caused by defective products.
Retailers need this protection for any
products they manufacture in-store
such as arrows and for their repair
work.  The insurance premium is
based on the amount of sales of those
products and work.  

Theft coverage is self explanatory
but DeRegnaucourt stressed the
importance of the shop having a UL
approved Central Station burglar and
fire alarm system.  The system acts as
a deterrent to would-be burglars who,
in their efforts to avoid getting caught
in the act,  prefer to hit shops without
one.  The system also has a positive
effect on your insurance coverage as it
reduces the loss deductible from
$2,500 to $500 and increases the cov-
erage limit from $10,000 to $25,000.

If your shop has a shooting range,
make sure it complies with either the
National Field Archery Association or
the National Archery Association
standards.

By Attorney David Paul Williams
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Risky Business
Treestands are big business for

retail shops and when supplies of a
hot selling stand get low, temptation
to sell the display model bubbles up.
Resist that temptation unless you can
provide the customer with the original
packaging, all warning information,
the instructions including the DVD
and every other scrap of material just
like the stand came to your shop from
the manufacturer.  If you can’t pro-
vide the complete package and the
customer erects the stand and gets
hurt, his lawyer is going to come after
you because you altered the product.

Treestands are also a big risk for
all those within the manufacturing,
distribution and sales chain accord-
ing to DeRegnaucourt.  He will not
insure a retailer that sells any tree-
stand that has not been certified by
the Treestand Manufacturer’s
Association and notes that isn’t really
a restriction on retailers as the
Association’s website (www.tree-
stands.com) lists over 500 certified
treestand products.

DeRegnaucourt says, “every
retailer cringes at the thought of a dry
fire,” a sentiment confirmed by John
Larsen, President of Bwana Archery
in St. Paul, Minnesota.  The only fail-
safe way to prevent dry firing is to
lock up all bows so customers can’t
get at them but that is not a practical
way of conducting a retail sales busi-
ness.  A better alternative is to make
sure your store has adequate num-
bers of well-trained staff so that a
customer is not allowed to draw a
bow without staff supervision.  Both
Larsen and Lawson (see below) pro-
tect against dry fires by insuring that
all bows have safety locks that can be
removed by the salesperson when
demonstrating the bow.  In the
process of removing the safety
release, the salesperson can also ask
some simple questions to assess the
customer’s level of experience.  The
answers to those same questions can
be used by the salesperson to
demonstrate his or her expertise and
product knowledge which sets the
retailer apart from the big box store.
The safety release serves two signifi-
cant functions; protection from lia-
bility and a sales tool allowing you to

that all important personal contact
with your customer.

Marty Lawson, President of
North American Outfitters in
Highland, Illinois says his staff won’t
allow a customer to draw a bow
unless an arrow is ready and a staff
member is present.  His store has
three ranges, including a 3-D range,
all of which get a lot of use.  Lawson
says some customers will shoot eight
or nine bows at the range before they
find one they like.  During all the
range time, a staff member is pre-
sent.  When his store hosts a Girl or
Boy Scout troop or other group at the
range, he’ll first conduct a safety pro-
gram for the entire group and have at
least two staff members on the range
all the time.

Larsen says his store encourages
customers to demo a bow at the
retailer’s range.  His staff, having
already assessed the customer’s skill
level, then walk the customer
through a range safety course consis-
tent with the customer’s skill level.

Reducing the Risk
Here’s another protection idea

courtesy of DeRegnaucourt.  Let’s say
you sold one of those crossbows with
the defective trigger that was subject
to the recall but before the purchaser
learned of the recall and returned the
product, the trigger fired, a bystander
was injured and before long a sum-
mons and complaint for personal
injury was served.  If your store is in a
pass through state, then you’ll get out
of the suit eventually, but only after
incurring the attorney fees and costs
necessary to prove you did not alter
the product.  If your store is in one of
the other states, then you may end
up paying some of the damages.  

The best way to protect yourself
from having to pay for injuries
caused by a vendor’s defective prod-
uct is to request that you be listed as
an additional named insured on each
of your vendor’s insurance policy.
Once you are listed, then if you get
sued for selling an unaltered but
defective product, the fees, costs and
damages are all borne by the vendor’s
insurance policy.  

This also suggests another pro-
tection tip.  Chose your vendors wise-

ly.  Part of the selection process
should include your evaluation of
their financial stability and other fac-
tors that play into whether your ven-
dor will still be in business next
month or next year.  If the vendor
makes a defective product which you
sell, then the vendor goes out of busi-
ness, you, as the “last man standing,”
could be left holding the liability bag.

That leads to yet another insur-
ance protection tip from
DeRegnaucourt.  Make sure the
insurance policy you buy is an
“occurrence” policy.  Briefly, there are
two types of liability policies.  One,
known as a “claims made” policy,
covers claims which are reported
during the policy period.  The “occur-
rence policy” covers claims which
happened during the policy period,
regardless of when they are reported.
Many claims are not reported until
years after they happen so the occur-
rence policy clearly provides more
coverage, an important considera-
tion when buying insurance.

In my business law practice, I
always advise business clients to
form a corporation or limited liability
company (LLC) for the purpose of
operating the business.
Corporations are owned by share-
holders; LLC’s are owned by their
members.  In each form of entity, the
shareholder or member enjoys limit-
ed liability for corporate or LLC debts
where the shareholder or member’s
liability is restricted to the amount
paid for the shares or membership.
In the event of a catastrophic loss
suffered by the company that was not
covered by insurance or exceeded the
applicable insurance limits, the
shareholder or member’s personal
assets could not be seized by the cor-
porate creditors.  Failing to adhere to
the formalities of the corporate or
LLC can result in losing the limited
liability protection.  It’s best to con-
sult with a qualified business attor-
ney.

Taking simple safety precautions,
making sure you have adequate
insurance coverage, choosing your
vendors wisely and using the proper
business entity can go a long ways
towards taking the bite out of prod-
ucts liability.
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Must be ATA Trade Show week.

January 10-12, 2008 • Indiana Convention Center • Indianapolis, Indiana
1-866-266-2776  •  www.archerytrade.org

The ATA’s annual trade show is coming to the Indiana Convention Center, January 10-12, and everyone will 
be there. With funds supporting the growth and future of our sport, this is your chance to test all the hottest 
new products, attend our enhanced seminars, talk with key company executives, and network with peers.
With over 300,000 square feet of exhibit space, more than 500 exhibitors, tons of giveaways, The Real Deal 
exclusive product specials and more, the 2008 ATA Trade Show has something for everyone.2 0 0 8

Only at the ATA Tradeshow
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