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When the doorbell rang, you
answered the door like you
always do.  No reason not

to.  A pleasant looking man was
standing on your porch—could be
someone with car trouble or maybe a
new neighbor.  He asked your name
and when you answered, he handed
you a bunch of papers and said,
“You’ve been served,” then walked to
his car and drove away.  

Hearing those three words made
your stomach flip, then after you
skimmed over the papers and
grasped the situation, your blood
started to boil.  How the heck can you
be sued in Alaska when your busi-
ness is in Missouri?  And why are you
(and your spouse) being sued when
your business is incorporated?  

Let’s back up a bit.  The papers
you’ve been served with are known
by various names in different states.
Basically they are a complaint (or
petition) that sets forth the allega-
tions of wrongdoing and the sum-
mons (or citation) that directs you to
appear in court.  The person alleging
being harmed is the plaintiff.  The
person alleged to having done harm
is the defendant—in this instance—
you.

Your first impulse is to launch a
massive counterattack—pick up the
phone, call the plaintiff and read
them the riot act.  Call the plaintiff’s
attorney and tell him exactly what
kind of bum he has for a client.  Good
thing it’s Sunday because your first

impulse is the worst thing you could
do.  Whatever is said in anger or on
impulse can never be undone.

Take a deep breath instead, gath-
er your thoughts and make notes of
when, where and how you were
served the papers.  The facts of when,
where and how you were served are
important for several reasons.  Those
facts may allow your attorney to
assert a procedural defense to the
complaint.  They also alert your
attorney as to when the timer starts
ticking for filing your response to the
complaint.  If the timer, usually 20 to
60 days, runs out before the response
is filed, the plaintiff can obtain a
default judgment against you which
means you lose even if you have a
valid defense to the complaint.  It’s
known as “you snooze, you lose.”

Your first call will be to your
attorney to set an appointment.   If

you don’t have an attorney, then
immediately find one.  If you’re clue-
less as where to start looking for one,
read “Choosing a Business Attorney”
in ArrowTrade May, 2008.  Do not
attempt to represent yourself except
in small claims court where attorneys
are not allowed.  The adage “a lawyer
who represents himself, has a fool for
a client” applies.  If you represent
yourself, you are fighting on your
opponent’s home turf, where they
know all the rules and you’ll be held
to the same standards of practice as if
you were an attorney.

Your peace of mind may require
that you meet with your attorney
right now, though a better use of your
time and money is to set the appoint-
ment out a day or two.  Why?  The
interim period will allow you to gath-
er facts and documentation that will
help make that first appointment
with your attorney much more pro-
ductive.  Take a few minutes to jot
questions for your attorney which
can help the meeting move along.

What information you should
provide depends on the allegations
in the complaint.  If the suit is a busi-
ness dispute, such as a breach of con-
tract or collection matter, then you’ll
accumulate the entire business file
pertaining to the plaintiff—the con-
tract, shipping and receipt docu-
ments, invoices, correspondence and
the like.  Electronic documents such
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as emails and PDF files should be
printed out in hard copy.  If the suit is
a product liability personal injury
case, then gather sales and product
information and any specific client
records, such as other purchases,
safety classes taken, and the like.

Business insurance policies
including automobile coverage, are
essential business expenses that
provide two critical benefits—
defense for claims falling within pol-
icy coverage and payment of claims
up to the policy limit for covered
losses.  No policy covers every con-
ceivable risk.  Every policy has exclu-
sions to coverage.  No policy immu-
nizes the insured from being sued
but may protect against the financial
hardship caused by the suit.

You should gather your insur-
ance policies so your attorney can
review them for possible coverage
and the obligation of the insurance
company to defend the allegations
against you.  When any of my busi-
ness clients get sued, I always enter a
notice of appearance on their behalf
so as to protect them from a default
judgment.  I sort out the insurance
coverage and defense issues, then
put the insurance company on
notice of the claim and allow the
insurance company-paid attorney to
take over the case.  Typically my
attorney fees stop when the insur-
ance company accepts the defense
and my clients breathe a sigh of
financial relief.

Computers and the Internet
dominate the business world.

Desktops, laptops, PDA’s and cell
phones are used daily to communi-
cate with clients, suppliers, competi-
tors and vendors.  Messages sent and
messages received are retained on
hard drives as bits of electronic X’s
and O’s, even after you hit the delete
button.  

Once you get sued, the delete
button is off limits for every elec-
tronic communication device that
sent or received information relating
to the lawsuit.  Once suit is filed,
each party is under an obligation to
preserve evidence and potential evi-
dence and really bad things happen
to parties that breach that obliga-
tion.  Under no circumstances
should you delete any electronic
documents as courts have imposed
sanctions (fines) ranging into mil-
lions of dollars on parties that
destroyed documents after suit was
filed.  Sanctions cause double hurt
because they are not covered by
insurance and they make you look
like you’re hiding something.

When you meet with your attor-
ney, it’s critical that you frankly dis-
cuss the allegations in the complaint
and the facts as you know them.
Here’s why.  Your attorney will start
formulating a defense strategy from
the moment of your first handshake
and part of that strategy will be
based on your appearance of credi-
bility.  If you tell the facts while hold-
ing back information that you feel
makes you look bad, I guarantee that
the withheld “bad facts” will eventu-
ally come out somewhere during the
process.  When that happens, your
attorney has to re-think strategy and
your credibility which always costs

you more time and money.
You need to understand that no

case is perfect; that each case has
bad facts which make it more diffi-
cult to successfully prosecute or
defend.  Success or failure often
depends on the timing of disclosure.
The sooner you disclose those bad
facts to your attorney, the easier it
becomes to explain them and miti-
gate their harm.

Part of the frank and open dis-
cussion with your attorney should
include damage control, that is,
what steps could be taken and the
risks involved in taking steps to insu-
late your personal assets from being
used to pay a judgment against you
in favor of the plaintiff.  

Communications between you
and your attorney are protected
from disclosure by the attorney-
client privilege.  Communications
between you and your family (except
your spouse), friends, co-workers
and strangers are not protected from
disclosure.  To paraphrase the cop’s
warnings to the criminal—“what you
say can and will be held against you.”
This should make clear the need for
you to talk to your attorney, but not
talk about the case with anyone else.
Let your attorney talk to all those
other people because what they tell
him may be protected from disclo-
sure as “attorney’s work product.” 

If you’ve never been through the
litigation process, at the first meet-
ing, your attorney should explain the
process and how long it should take
before the matter is resolved at trial.
Different courts handle civil matters
differently, but the one common
theme is that criminal matters have
priority.  In King County,
Washington where I practice, civil
suits like the one you were served,
take about 18 months from filing to
trial.  The trial date is assigned by the
court clerk when the suit is filed and
various way points are set establish-
ing dates by when certain procedur-
al tasks must be accomplished so
the case stays on track.
Unfortunately, real legal matters
aren’t resolved as quickly as on
“Boston Legal.”

In the mythical situation we
opened with, your attorney will
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explain that the lawsuit was filed in
Alaska because that is where the
plaintiff was injured by a product
you sold through your website and
you were named personally because
you took and processed the order.
Not that having an explanation
makes you sleep any better.

Your attorney will gather facts
necessary to file an answer or
response to the complaint.  Your
attorney will determine if, based on
the facts you provide, any counter-
claims should be asserted against
the plaintiff.  Your attorney will also
determine if, based on the plaintiff’s
allegations and the facts you pro-
vide, that some other person must
be sued in order to fully resolve the
matter.  If so, he’ll prepare, file and
serve a third-party complaint.

Once these initial documents are
filed, then comes the discovery
process—the formal and informal
method by which each side “discov-
ers” facts known by others.
Discovery varies from state to state
but the formal process may involve
interrogatories, requests for produc-
tion of documents, and depositions.
Interrogatories are written questions
to be answered in writing under oath
by the other side.  Requests for pro-
duction of documents allow the
requestor to review and obtain
copies of documents pertinent to the
lawsuit.  Depositions are oral ques-
tions and answers where the depo-
nent provides sworn testimony in
response to questions posed by the
attorney representing a party.

As you might imagine, discovery
is a critical phase of the lawsuit.  It is
also the most time consuming and
expensive phases of the process with
attorney fees running into tens or
hundreds of thousands of dollars.  In
complex business matters, attorneys
may review tens of thousands of
pages of documents, perhaps scat-
tered around the country in different
locations.  Fact and expert witnesses
may similarly be located hither and
yon.  The costs of discovery clearly
demonstrate how important it is to
have proper insurance coverage as
most businesses simply cannot
absorb the costs of litigation, regard-
less of the merits of the claim or the

defense.
When a client says, “it’s not the

money, it’s the principle,” the typical
response is to inquire how much
principle the client can afford.
Settling the case should be on your
and your attorney’s mind at every
stage up to and sometimes through
trial, though admittedly it is difficult
to maintain perspective and not get
emotionally caught up in the heat of
battle.  The best advice your attorney
can give is to treat the lawsuit as a
business matter, where rational eco-
nomic logic is applied to achieve res-
olution, just like every other busi-
ness matter.

After all the documents have
been reviewed and depositions
taken, now comes the trial where the
evidence will either be heard and
decision rendered by the “trier of
fact,” either a judge (bench trial) or a
jury (jury trial).  Your attorney should
discuss early on which best fits with
the nature of your case.  Complex
legal defenses work best with a
bench trial.  Common sense defens-
es call for jury trials.

Trial is stressful, even for those
trial lawyers who spend their work-
ing days in court, and you’ll want to
focus all your attention on helping
your attorney defend the case.
Before the trial begins, take the time
to observe a trial in progress so that
when your day (or week) in court
comes, you’ll be familiar with the
turf, able to assist, without the deer
in headlights look. 

Your business is business, not
being a defendant in protracted liti-
gation.  Litigation all too easily can
take over your business and person-
al life.  It is distracting, draining both
emotionally and financially, and not
very enjoyable.  It should be the last
weapon of resolution instead of the
first arrow shot on target.

Editor’s Note: David Williams
has resolved legal issues for small
businesses and their owners since
1979. He can be reached at The
Williams Lawfirm, P. O. Box 1455,
Bellevue, WA 98009. On the web
you’ll find him at DPWLaw@earth-
link.net.
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