. ““ﬂFm\ e
| PRESSE MASON 5

November 25,2014,

{abour Board (Nova'Scotia)
POy Box 697

.5151Termmamoad 7"‘Ffoor'-.. o

Hallfax Nova Scotia

' BBJ 218

Dear Sir/Madam:

‘Be: - DER Complaint = Shannon Nickerso cupswca:sgzz

-Please be advised that we reprasent Mg, Shannon Nlckerson in connection with herduty of falr
- representation complaint against her Umon CUPE Local 3912, Please accept the encinsed as Ms,

N!ckerson s subinissions pursuant to Paragraph D of Cémplaint Form DFR 22

Ll Backa ro und :

Shannon Nickerson is 3 43 year old woman. (DOB June 11, 1971) wrth a Master of Sc:ence Degree in
Psychology. Ms. Nickerson was employed.asa part-time Professor in the Psycho]ogy Department at
St. Mary’s Unwersxty She commenced her emplayment in the Fall of 2000.

Ms. Nickerson continued as a part-time Professor until her employment was termmated in Septemher

2011, Ms, Nickerson was never disciplined prior to her dispute with St. Mary 5 Universm 2011, 8y

all accounts, Ms Nlckerson was excelling In her career and her future was bright.

An example of Ms, Nickerson’s positive impact on 5t. Mary's Uni versity is reflected i the address bv
student Seyara Shwetz in the Spring of 2011. Ms, Shwetz commented:

... With the building of our character also came the shaping of our mtell:gence Saint Mary's
asked us to home our critical thinking skills. . . and like anything else, practice makes perfect,
This new level of critical thinking expertise led us to challenge our pre-existing beliefs and
basic understandings of society, science and sex. For example, Shannon Ni'ckerson 3, Human
Sexual Behawor covered topics such as STls and the biological development of human
reproductive organs. Nickerson also asked us o re-evaluate the ways we perceive others. Her -
lectures on human sexuality and the transient nature of gender questioned the strict ways'we -
categdrize, separate and segregate the world = she showed us that perhaps the kindest way
to tréat another human being was with nonchalant acceptance. My understa nding of
humanity and equality were redefined, and those changes remain the most prominent and




influential lessons of mhy entire education. While being formaliy educated, SMU students came

to recognize and Ceiebrate the uniqueness of human identity and the interconnectedrniess of
human experience.”

In 2009, Ms: Nickerson began exper!enc:ng dlfﬂCUltles with inner ear functioning (semi cwcu[ar tanal
dehiscence) which resulted in debshtating dizziness, falling spells, and autophony: Ms. Nickerson was-
required to uridergo five skull base stirgeries, three of which.involving brain-rétraction (the first
occurring on November 27; 2009 the fast in March 2012 - a eraniotormy In Toronto). Ms, N[ckersun
always’ attempted to schedule her surgerles $0°a5 to minirize the 1mpac:t on her work, but she did
begin to miss timefrom work in 2009, While Ms; Ni’ckerson missed some time from work asa resuft

of surgeries; she continued to receive excellent revi Bws from her students (Tab A Book of Ewdence)_ :

. From 2010 ta the eventual terminaﬂon of hef empiayment i September 2011, Ms, Nickerson was
subjected to persistent harassment hu!lymg and differential treatment by management at St: ‘Mary's
Umvarstty Durmg this time, Ms: Nickerson began-to experience increased depresslon and
{eventually) suicidal Ideation. Asa member of CUPE Local 3912 (hereinafter referred to as “CUPE"),
Ms. Nickerson turfied to her Union for ass:stance - '

' CUPE was reluctant to assist Ms. Nuckerson and ultimately chose not to move forward with Msf '
‘Nickerson's initfal harassment and non-accommodation complatnts in 2010 when she
(understandably) did not want to attend a meeting with her harassers ih person, Ms. Nickerson's
direct supervisor and main Harassef (whose main field of study includes union relations} is well- known
to CUPEs unfon representatsves CUPE representatives nitlally refused Ms, Nickerson's asslstance
requests. Eventuaﬁy, through her persistence and further harassrment and non-accommodation
incidents, CUPE filed two grievances (2011-01, filed on March 23, 2011, and 2011-06, filed on October
6, 2011 ~found at Tab B - Book of Evidence). Grigvance 2011-01 reads as follows: '

 “The Employer has violated Articles 4 and 14 and the collective agreement by undertaking a
pattern of harassment pertaining to communications and the issuance of a disciplinary letter
dated March 21, 2011 without just cause.”

Grievarice 2011:06 reads:

“The Employer has violated Articles 4, 14, 15, 16, 21 and any other relevant articles of the
collective agreement, by denyingre-appointment to teaching at $t. Mary's University which
constitutes dismissal under the Collective Agreement.”

Since Ms. Nickerson's dismissal in September 2011, CUPE has not prosecuted Ms. Nickerson's
- grievances to Arbitration. Ms. Nickersan remains unemployed with her only financial support coming

from Department of cOmmunity Services in the form of soclal assistance. Ms, Nickerson has cashed In .

all of her'savings and has lost her finaricial | ndependence Ms. Nickerson now suffers from major
depressive disorder which has heen med;cally finked to the builymg she expereenced at the hands of
St, Mary’s Universny and by the actions of CUPE,

ks




in

CUPE has failed to prosecute Ms. Nickerson’s grievances in a timely fRShiOT't, causmg Ms: Nickerson to
suffer increased financial loss ahd depression. CUPE has failed to protect Ms. Nickerson's Human
Rights, contrary to the Nova Scotia Hurman Rights Act; L, , RSNS 1989, ¢. 214, as amended. Further, CUPE
has failed’to act in Professor Nlckerson s best interests, has acted arbitrarily;and in bad falth Ms.
Nrckerson has]| p,r atled’ Wwith CUV } correct. their approach;, but CUPE has refused to do so

CUPE’s fallings need to be addressed urgently CUPE has recently unilateral[y scheduied a meduatlon
With St: Mary’s to attempt fo-settle Ms. Nickersan s grievances for December 9, 2014 ‘Given CUPE's
written statements to Ms: Nickersoit; 1t Is apparent that CUPE i is likely to settle her g gnevances ina
manner that Is mconsistent with the protection of her Human Rughts. If CUPE takes such action, Ms,
Nickerson (accordmg to the m dica! ewdence on ﬁ!e) is tike!y to suffer irreparable harm

Reluctantly, Ms. Nickefson {odges this comp!amt that CUPE has breached its duty of fal‘r
represéntation. Please accept the enclosed as Ms. Nickerson’s written submissions out!mlng CUPE's
breach of | lt.s duty of fau' representation

ulhgl.g_

{A.!Mm

Ms. Nlckerson 5 complaint is lodged pursuant { to sectton 54A(3) of the 'ade Uni : ct SNS 2013 ¢, _- _

'475 as amended Section 54A(3) reads:

‘,1.{3) No trade union and no person acting on behalf ofa trade urion :
shallactina manner that is arbitrary, discriminatory or in bad faith'in the representation
- of any employee in a bargamlng unit for which that trade union is the barganmng
agent with respect to the employee’s rights under a collective agreement. 2005
¢.61,s57” -

The Stipreme Court of Canada, in MMQQWM 1984 CanLli 18 (SCC),

[1984] 15.CR, 509, set out the basic requirements for the duty of fair representation. Although most
of the test set out by the Court related to the refusal of a bargaining agent to take a grievance to
adjudication the Court did set but in general terms the criteria for fair representation:

“ ;. The representation by the union must be fair, genuine and not merely apparent;
undertaken with integrity and competence, wnthout serious or major negllgence, and without
hostility towards the empfovee

It has been consistently held that Unlons have an enhanced duty to their member when the issues

facing the member are serlous. In Conadian Merchant Guild v, Gagnon et af, [1984] 1 SCR 509, the




Court stated that the Union’ s dlscrehon to'move: forward wnth a gnevance fhust be balanced with the
seriousness of the complamt The Court held:: ' :

3* This d?screticn must be exerc[sed in good faath objectweiy and hx: ‘stly, after

5 'i_é'g1t‘imateu_gntér‘ésft’s‘ p_f the__union on the ot.heg."_i (efnphasis added)‘f Co
Ms. Nmkerson H employmeh " has been tém '_inated She remains unemployed and 1§ how suﬁermg
from'a major depresswe {
of her Union. It is difficult fo imagine a more serious type of grievance then the grievances i this -
case, Jtisrespectfidly : submitted that CUPE owes Ms, Nickerson anenhanced duty of farr
representation in these circumstinces; :

disability.

Section 5(1)(0) of the Ac A;_: prohnb:ts discrimination based on physical dissbitity, Courts have _
consistently held that the failure of a Unton to accommodate a members disabtiity is a discriminatory
act, The duty to accommiodate continues to the point of undue hardship (Trosk v. Nova Scotia

il Justice}, 2010 NSHRBO). -

Ms. Nickerson suffered from a physlca! and mental disability and now suffers from major depressive
- disorder. Ms. Nickerson required accommodation of her physical disability and subsequent mental
~ disability and now requires accormmodation for her mental disability.

ity MMQMMQ@QM(HQSL 95 DLR (4th) 577, the Supreme Court of Canada:
made it clear that in a unionized workpiace, the trade union representmg emplnvees is bound bv the
duty to sccomihedate, The Court at page 591 mada the following comment:

"...While the general definition of the duty to accommodate is the same irrespective of which
two ways it arises, the application of the duty will vary. A union which is liable as
co-disctiminator with the employer shares a joint responsibility with the employer to seek to
accoimmodate the employee. If nothing is done both are equally liable.”

- Courts arid Tribuna[s have censistently held that Unions owe an enhanced duty in cases involving a

potentialwdaﬂon 6fa members Human Rnghts In Bingley.yv. Teamsters, Local 91, {2004] C.L.R.B. 291,
the Board teld as folfows:

rder surrnundrng the unjust termination of her employment and conduct

4.
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3, (1992] 2 S:C.R. 970 (S.C.C.), the

Court afﬂrmad that in certain c;rcumstances, unions have a similar duty when they participate
in the discriminatory act. The Court héid that thie-union's responsibility i engaged when it
causes or takes part in the work policy that is the source of the discriminatory act against the
employee, suchias a provision contalned in the collective agreement Thg um’on

it did not cause or toke part in tﬁq”qrt‘sm‘mg‘natorv work policy.” (ermphasis added)

The Board held that a Unioh may be held liable for the discriminatory effects of an employment policy
decision by not seeking toput an end to the discrimination. Further the Board stated:
“;..Due to the sensitive and important issues associated with the accommiodatiori of disabled
- ‘workers in the workplace, labour boards also look to see whether unions have given disabled

emp!oyees grievances greater scrutmy [he cases gengrgf[z co ngg; mag the ugugg grocea‘ur

Similarly, it BuckBoro v. W ition (March 15; 2000){Doc. 70/99/LRA {Man.L.B.)) the
Manitoba Labour Board acknowledged a different standard for Unions when dealing with members in
a fragile emotional state. The Board held:

...Counsel for Mr. Buckboro submitted that the standard of care should be higher when’

dealmg with a person w1th stress related problems ZQg Board agrees tﬂat a g gn ggg[mq

gg;m_aﬂg bg ngcessam- g (emphasrs added)
The Board concluded In Bingley as follows:

...Overall, these cases suggest that when a member has some kind of disability, the union
must not only handle the grlevance in an "ordinary" manner, but has to put some extra effort-
] any other ariewmcg, it mu;_ﬁg

groactfvg and more attent_’fgg in its approoch.” (emphasis added)




In these tircumstdnces it is trite law that the Union and St Mary’ § both have an oblagatmn to _
accommodate Professor Nickerson s disablluty up’ 10 the point of undue hardship Td'this point CUPE
has failed miserably ta accommodate Professor Ntckerson s dlsab:itty

The g{agigx pnncuples have been reviewed and consistently apphed hy Boards and Courts {ggg,ﬁg

: __ggggc I wt)uld note in particular, the Board’s concluding remarks at parag 34 and 37 of the decisfon.

..Since the complainant focused Rer submissions at the higaring salely on the allégation that
the union acted in an arbitrary mannerin its handllng of theigrievance, the Board will addréss
only that aspect of section 37, Vir fma___ fi
conduct as follows: - '

[29)A union miist not act arbitrarily. Arbitrariness refers to actions of the uriion that have no
objective or reasonable explanatior, that put blind trust in'the employer'sarguments or that
fail to determine whether the issues raised b’y'-its' members have a factual of legal basis (see
John Pressegult, supra, but see Orng Moni: eaba an, [1999] CIRB no. 10, that uphielda
complaint where the union referred an empfovee'to the employer rather than assist the

employee; and Clive _Mn_s_ton Henderson, supra, where: the unlon’s decision jeopardized an
employee’s seniority,

[ holas M!kegzg (1995) 98di 72 (CLRB 6.  1126), appeal to F.C.A. dlsmissed inég_gfg[_erg_
international Union of Cangda v. Nicholas Mrked ; et al. judgment rendered from the bench
no. A-461-95, January 11, 1996 (F.CA). A ds the

interests may ge cagg:,d_ered arb:gga;z con&ggt {see erggl Bugugz et al, supra) as may be
gross negligence and reckless disregard for the employee's interests (see W;mam /]
[1999] CIRB no. 8). {emphasis added)

Kson; supra, sets out the meaning of arbitrary'
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The Boa rd, in Pepper; concluded that the Union acted in an arbitrary mannér and thérefore breached

its" duty of fair representatmn. The Board stated at paragraph 37 :

Based on the Board s review nf the evidence in this case, there are two aspects of the

' umon s conduct that are. of concern to the Board: th '
ence ‘othér than a verbal summary from the employer

representatlve, despite the fact that this was an accammodaﬁon case where medtcal e\ndence

In Ms: Ntckerson 5 case {as will become ewdent) not only has CUPE failed to "put in the extra effcrt“

. and not met the hagher standard-of care when representing a member suffermg from depressaon, they
consnstent!v engaged in arbl trary, discriminatory, and bad faith ac:ts toward Ms. Nickérson, Worse,

CUPE not only failed t6 thake any effort 1o “abtdin any actual medical evidenca” in M. Nickerson's
case, they have ﬂatlv ignored_the ov_e{rwhgiming_ medical evidence that is already before them,

| CUPE has engaged ina pattern of dlscnmlnatory, béd faith, and arbitrary actions that c1early support a

finding that it has breached its duty of fair reépresentation to Ms. Nickerson. The fol!owlng area few
examples: . ,

{a)  Eailure to take steps to Insure Ms. Nickerson’s Disability is Accommodated:

CUPE was provided with a copy of Ms. Nickerson’s family doctor's (Dr. Fiona McGrath) file on May 31,
2013 and was awate of Ms. Nickerson’s depression as early as 2011. Dr. McGrath notes throughout
her file that Ms. Nickerson suffers from depression and that her depression has beenéxacerbated
since 2011, We advised the Union of its obligation to obtain medical documentation to determine the
best approach to accommodate Ms. Nlckerson 5 disability (May 12"‘ 2014 correspandence ~TabC~
Book of Evidence).

CUPE refused to write to Ms, Nickerson's physsc;ans CUPE contmuéd to assert that it could ”settle”
Ms. N:ckerson s grievances with or without her consent. CUPE contirued to assert that it would not
be purs,uing Ms. Nickerson's grievance as it rélated to the personal harassment/bul lying that she
experienced at St. Mary's University (and in fact, until just recently, they were persistent in their
attempts to convincé Ms. Nickerson that she herself was the cause 6f the bullying), Indeed, CUPE




continued to advise Ms: Nickerson that it would not be seeking an apology from the University with
respect totheiractions: CUPE contifiued in their refusal to give assuranice that it would review the
settlement with Ms. Nickerson’s physicians before concluding the settlemient. It was clear from
CUPE's actions that not only did it have no intention of putting in any “extra effort” to insure the
process and refmedies sought would adequately accommodate Ms. Nickerson's disability, CUPE had
no intentioﬁ of "representing her fairly, period.

Accordmglv, Ms. Nickerson was forced to retain Dr. E. Rosenberg, psychiatrist, to obtain his opinion
conterning: accommodation CUPE agreed to reimburse Ms. Nickerson for the'cost of th|s report,

Dr. Rosenberg'dehvered his repurt on June 30, 2014, His report (Tab D~ Book of Ey_:_dgn_ce)*was'
provided to CUPE on July 2, 2014 (luly 2, 2014 correspondence — Tab E — Book of Evidence).

Dr. Rosenberg's report pr'o'vidé’d"a thorough review of Ms. Nickerson's medical history,
He reported that Ms. Nlckerson suffered from Major Depressive Disorder Accordinig to
Dr. Rosenberg, Ms. Nickerson shoild recover fromher depression, provnded the stressors
with her Union and Employer were resolved.

Dr. Rosenberg providéd a clear analysis 6n how the Union could accommodate Ms,

Nickerson’s disability. According to Dr. Rosenberg, Ms. Nickerson should have

"considerable input” into any resalution of her dispute with her employer. Dr. Rosenberg

was emphatic that Ms. Nickerson must be given the opportunity to be “vindicated” in order for her to
achieve Improvement in her mental health. At page 8 of his report, Dr. Rosenberg opined:

“..,It seems reasonable that Ms. Nickerson should have considerable input to any dealings
that her union has with her employer. ... Vindication will be of prime importance in the relief
of any present depressive symptomatology, and in maintaining a sense of personal integrity
and dignity. Tha aétions of Ms, Nickerson's employer — described by her as ‘bullying and
harassment, and the inaction of her union in not actively pursuing her grievance for three
years has, in my opinion, contributed to the sustalning of Ms. Nickerson's depressive
symptomatology.” {emphasis added)

Dr. Rosenberg, at page 9-10, further stated:

“....3. Relief of the continuing stressor in her life at the present time will, in my opinion, prove
to be far more valuable than specific psychotherapeutic intervention in the management of

Ms. Ntckerson s depressive symptomatelogy. Ifis my expectation thag M s g\_ﬁckersgn g{[ﬂ be
r
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Hed " (emphasis added)

Dr. Rosenberg prowded a clear road 1 map for the Union to foltow to ensure that Ms Nickerson’s

disabi ilty was accommadated Ms. Nrckerson would have to be actively involved in any negotiated
resolution of her grievance. The bullymg arid harassment complaint advanced by Ms: Nickerson must .
be pursued, Ms. Nackerson must be gsven the opponumty to be vindicated through this process.

It is clear from Dr. Rosenberg s report that if CUPE failed to pursue vmdrcatron, Ms Nickerson’s
depression would be atigmented and sustained and sha would not be able to return to gainful
employment The rmpartance of this Tssue can not he understated

or. Rasenberg s opinion Is uncontradicted. CUPE has not secured arly contrary medicaf opiniofi, but
continues to ignore Dr, Rosenberg 8 oplition on the process that must be followad to accommodate

" : Ms. Nickerson’s dlsabmty CUPE continues to assert that it will be pmceedmg to medsation (wnthout

Ms. Nickerson's consent — she wishes to proceed to Arbitration where shie can seek vfnducation) may
settle her grievance at mediation (with or without her consent) and on terms that dre solely
acceptable to the Unlon (and may not vindicate Ms, Nickerson). CUPE has only recently (November
14, 2014) stated that it will advance the personal harassment complamt however that commrtment Is

CUPE continues to refuseé to assure Ms. Nickerson that it will pursue vmd:cataon at an Arbrtratuon 1t is
clear that CUPE’s position smacks of bad faith and constitutes a discriminatory practice. ;

The grievance pr‘oéesé formulated by the Union must accommodate the member's disability. Failing
to follow a process that accommodates a members disability constitutes a violation of the Hiiman
Rights Act and a breach of the Union's duty of fair representation;

In Schwartzman v. MGEU {2010), Ca rswell Man 824 (Man.L.B.), the Manitoba Labour Board
commented that a process undertaken by a union which may be sufficient in the case bf an employee
without a disability miay be insufficient in the case of sormeone with a disability. The Manitoba Labour
Board cautioned that Unfons must be particularly alert and senisitive to af émployee’s disabillty and
the employment interests at stake in cases involving human rights principles, including the duty to
accommodate. The Board concluded that Unlans should 1) ensure that an employee with a disability -
understands his/her rights and responsrb:lltles in the context of their complamt against the employers
2) follow a process that recognizes the emp{oyee 3 d:sablllty, 3) assist the employee with obtaining
necessary medrcai report etc.
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(. ' 1:5,(1997); 98 CLLC 220-029 {Sask. LRBR) the comp!ainant was suffering
froma menta? disorder that réquired: accammodataon The worker filed a complaint against hls Union
that the Union failed to accommeodate his disability when‘the Unlon did not adapt its pqh;:_[es .
procedures and representation to take into account his disability. The Saskatchewan Labour Board
found that the Saskatchewan Human R:ghts Code piaced an obligation on trade unions to make such
adaptations: The Board stated :

“..If thisis the case, then the duty to accommodate may be reievant in determining whether

there is'an expectation that a trade uriion will make adjustments in procedures or policies

normally foliowed in order to prevent the dlscrimlnatory umpact which thenr typical operation

would have on members of classes enumerated in the Code. The questlon i connection is
hot whether there is something the Union could or should have done to prevent

f _dascrsminatory action on the part of the Employér - though this might be a refevant question .

“inz different context - but whether the Union is required to adopt a differential approach to
some employees i order to avold d:scrimrnatlhg against others.”

The Board concluded that the Union, by failing to adapt its policies, procedures and representatnon to
adequatelv accommodate the complalnant’s disabllsty, breached its duty of fair representation, The
Board conc!uded

*.,.The Union may have handled the grievances diligently from the point of view of the narmal
operation of the grievance procedure. “An ordinary employee might have little to complain of,
Norietheless, by lititing the scope of the grievance process to the normal sequence of
Investigation and discussion, by accepting the framework of progressive discipline, by, in
effect, allowing the opinian of Dr. Barootes to govern what hap_pened to K.H., the Union.used
the grievance procedure in a way which had a discriminatory effect on K.H. because of his
mental disability.”

CUPE has not assisted Ms, Nickerson in obtalning medical information that would help in formulating
a process that would accommodate her disabliity. In fact; CUPE has ignored the medical evidence
outfining the process to be followed to accommodate her disability, CUPE refuses to provide basic
assurances to Ms. Nickerson (le. that it will pursue vindication for Ms. Nickerson at an Arbitration and
that it will not settle her grievance without her consent) contrary to its obligation to accommodate

Ms. Nickerson's disability under the Human Rights Act,

CUPE is unilaterally procéeding to medlatidn on December 9, 2014, Ms, Nickerson has advised CUPE
that unless vindication can be reasonably achieved in mediation, mediation would iikely exacerbate
her cond itlon. 1t is unlikely vindication for Ms, Nickerson will be achieved in mediation, CUPE has
refused to write to Ms. Nickerson's physicians to determine the impact 2 falled mediation would have
on her condition, CUPE has turned a blind eye to Ms: Nickerson's medical condition and need for
accommodation. The evidence is clear that CUPE has (and is) engaging in discriminatory conduct.

4%
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Interestingly, CUPE ongmally commrtted ta proceed!ng to arbitration with respect to Ms. Nickerson's
grievances, On March 42014 (priorto recewmg Dr: Rosenberg 5 report} («l] PE wrote to Ms,
Nlckerson. - :

"We need to ¢ arrfv for Shannon and Barry that the Union is not cons}dernng wnthdrawmg
grievance 2011 01 altogether, the questaon !s whether or not to pursue tho ground of

harassment. ‘ '
gnevgnge gg arbrgcotio o (emphasrs added} (Tab G, Book of Ev:dence)

CUPE subseqment!y received Dr Rosenberg s report Notw:thstandmg the sfgnaf“cant jmpact.
vindication will have on Ms. NIC!(E!‘S n"& disability, CUPE now refusesté commit to pursiie Ms;
Nickérson's grievances to Arb;tration Thi§ isn't solely a case of the' Union faulsng to Inquire about the
appropﬂate processto be foilowed to accommodate a rember's drsabrlltv Itish't even a case solely
where the- Union has rgnored medical evidence that is before it ~as reprehenmble as that may be.
This is'a cise where CUPE has wantonly and delibérately changed its course of conduct to violate Ms,
Nickerson’s hiiriian rights. CUPE’s conduct is drscr;mrnatory! outrageousand aclear breach of their
dutv of faTr representatron :

— CUPE has failed to

“secure | medical documentatlon concermng ‘M. Nickerson's disabrhty CUPE advised that it wouid be
- proceeding with Ms. Nickerson's grievance with the medical Information it had (which was

non-existent on the issue of accommodation), Accordingly we arranged for Ms. Nickerson to see Or.,
Rosenberg, psychiatrist, for his opinion on accommodation.

Prior fo the assessment, CUPE agreed to pay for Dr. Rosenberg’s account (May 28, 2014 -Tab H -
Book of Evidence). Dr. Rosenberg’s report was provided to CUPE on July 2, 2014. Not only has CUPE
ignored Dr. Rosenberg”s uncontradicted fi ndings and opinion, they have refused (contrary to their
agreement] to reimbuisé Ms. Nickerson for the tost of his report. This has placed understandable

, distress (financial and emotional) on Ms. Nickerson and représents 3 clear act of bad faith on the part

of CUPE;

{c} Attempt to interfere mth Sg]rgrgor[(:!ient Relationship — We have provided independent

counsel to Ms, Nickerson in this matter, There has been correspondence exchanged between our
Firm and CUPE since our retainer in F‘ebruary of this year. We have identified issues with reSpect to

| ~ CUPE's handling of Ms. Nickerson's grievances.

'In a deliberate attempt to undermine.our professional relationship with Ms, Nickerson, CUPE wrdte to

Ms. Nickerson on October 23, 2014 (Book of Evidence ~ Tab 1)
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... The Unian disagrees with Mr. Mason’ s descriptions and allegatnons The Union Is
concerned that Mr fMason's ongoing inaccurate’ descrrptsons will taint your view,”

CUPE's statement was clearly desngned to attempt to p[ace wedge between our client and our Flrm. it

was an attempt to interfere with Ms: Neckerson sright to independent counsel through this process;
- CUPE's actions'in this regard constitute bad fanth R

(D)  Delay - Ms. Nickerson's initial grievance was fl!ed in March 2011 ~over 3,5 years {45 months)
#go. CUPE stli! has no conf“rmed adate for Arbitration: Today, Ms. Nackerson remaing out of work
and has suffered both fi nancfa!ly and emotiona!ly‘ The deIay has taken F ] considerabie 61l on Ms.
Nickerson. -

CUPE is responsibie f"or moving Ms Nickerson's compiaim forward in'a tTme!y mahner It has fakled
mlserably

Once a Union has decided to move forward with a grievance thereisa duty on the Union not to be

: reckless and to proceed wnth due dtiigence (Savggg,g ggggﬂgﬂ Mg;gﬁga: ;ig gg Qggfg, 2001 PSSRB

[1996] CLRBD No: 20)

CUPE's gross n-egligence in movlng WMs. Nickerson's complaint forward in a timely manner is arbitrary
and further constitutes an act of bad faith.

(E) of Grievance Aside from delay, CUPE has failed to keep Ms. Nickerson
\reasonabty infarmed of her grievance, repeatedly has mnsstaMdence in an effort to
undermine Ms, Nickerson’s position, fails to listen to Ms. Nickerson's wishes, has put forward offers
to settle Ms, Nickérson's grievance (without reviewing the offer first with Ms. Nickerson) and, most
recently, has taken steps to retaliate against Ms. Nickerson.

'Again, CUPE’s actions must be judged in iight of the fact that Ms, Nickerson suffers from a mental
disability, CUPE owes Ms. Nickerson af enhanced duty in these circumstances. It must go the extra
mile. CUPE has failed to meet its duty.

A few specific exar‘nples of CUPE’s gross mishandling of Ms, Nickerson's grievances Include:

(i) Meglaygg - CUPE continues to assert that Ms. Nickerson requested that the
matter proceed to mediation. The documentary evidence (Tab ), Book of
Evidence) clearly confirms the opposite. This is significant as CUPE is
attempting to suggest that it is proceeding to mediation (contrary to Ms.
Nickarson’s need for vindication through an open, transparent arbitration} as
a result of 3@ request by Ms. Nickerson and not because it is in Ms. Nickerson's

“best interests, CUPE is deceptively trying to manipulaté the record;
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sfihation - CUPE continties to assert that Ms.

Nickerson has refused to refedse to the Union hier medical records, This

astoriishing statement continues to be made éven though Ms. Nickerson’s

2014

| _ | The onfy rEstnctIon Ms. Nickerson has placed on the re lease of medical

information is that CU PE’s contact with her physima ng be in writing. This
restriction was piaced oﬂ CUPE as, early gn ia the process, CUPE off’cra Is

. ',dtagnos:s pertaimng to Ms Nfckerson s health: CUFE’s actnons were
- Ina ppropriata nid potential!y med caifv harmfuf and forced Ms. Nickerson to

take this step

- - Ms. Ni’ckerson has repeatedly advised CUPE thaf it may wrkte to her physscnans

ST for medical information CUPE only recently hotified Ms, Nickerson that it was

{ili}

et posse'ssion of (the May, 2013 drafted) medical release form. This form,
© M. Nickerson signed on May 29,2013 and presumed was It Included in the
'~ medical file her doctor’s office forwarded to CUPE on May 31, 2013, The fact
© that'Ms: Nickerson's doctor's office has tonfirmed that they do have a copyof
 the signed conseit form (dated May 29, 2013), casts doubt an CUPE's ciaims

not to have recelved it.

has beeri Eurmted to simply requestlng minor | rewsaons as some of the forms
proposed permitting access to unquahfed {and unnecessary} Iocal executives.

CUPE continues to write to Ms. Nickerson blaming her for their failure to
ebtain medical information. CUPE’s comments are put forward in an attempt
to shield themselves from their owin misdeeds. Their statements are false and
represent a clearact of bad faith;

Vig]atign of Privacy - In October, 2013, Ms. Nickerson's privacy was violated by
CUPE when Dr; MacGilfivray's (Genest) psychological report was reviewed by
both Mary Fougere {a temporary union representative) and Susan Coen (union
lawyer}, without Ms. Nickér"s’bn’s consent. According to Ms, Fougere's fetter
to Ms. Nickerson: ”Fol!owmg réceipt and review of the Independent Medical
Evaluation from Genest, | {or Mari anne) along with Susan Coen propose to
meet with you to discuss...”. At that time, only Marianng Welsh had been
given consent to review the report. (Tab K - Boak of Evidence)




v}

{vi)

{vii)

14

&1 - On February 17, 2011, Ms, Nickerson

| was :ssued (by miall){he first of two discipimary letters By St, Mary's

University. A copy was sent to a former address the University had on file for
Ms. Nickerson and a topy was sent to CUPE. ‘CUPE failed to notify Ms.
Nickerson that they had recelved this letterand ultimate!y, inexplicably, they
failed to grieve the letter. When Ms, Nmkerson ﬂnally reteived her copy in the
forwarded mail and appealédto CUPE to file a grievance, they simply told her
it was too late and that niothing could be done. (Tab L - Book of Evidence)

: ion of | «inlate Mav, 2011, Ms. Nickerson
réqiiested Information from CUPﬁ Natlonal Representatnve, Robert Lanning,
regarding thé “...appéal procéss...” “.for members who feel they have not
been adequately represented in the grievance process?” M¢. Lanning was:
willfully unforthcoming with respect to Ms,,Nlckerson s appeal options and
engaged in a serlas of rasponses that Ms, Nickerson eventually discovered
{through her own research) to be misrepreséntative. When Ms, Nickerson
insisted that Mr. Lanning bé clear about his assertions, he simply chose to:
ignore her. (Tab M - Book of Evidence)

Apology ~ Ms. Nickerson has téquested an apology from the University and
damages for mental anguish. Notwithstanding that the grievances are broad-
enough to permit these remedies, the Union refuses to pursue it. CUPE has
taken na steps to determine what impact their failure to pursue these
remedies may have on Ms. Nickerson's disability. CUPE's actlons are
discriminatory; -

Q&t‘;_tg_sgnm, In CUPE's letter dated May 9 2014 to St. Mary's University,

~ CUPE offered to settle grievance 2011-01 for essentially ari apology. Ms.

Nickerson learned of the offer to settle after it had been communicated to and
was rebuffed by the University {Tab N - Book of Evidence)

CUPE was aware that Ms. Nickerson was suffering from a mental disability yet
took na steps to determine whether the offer to settle was in her best
interests from a mental health perspective. CUPE's actions were clearly
discriminatory;

Unreasonable Demands - When CUPE does provide information to Ms.
Nickerson it often provides an unreasonable time frame in which to respond.

b
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- As an'example, CUPE on Friday November 14, 2014 emalled to Ms. Nickerson
. two letters (ohe authored by Ms. Coen and another by Ms. Welsh of CUPE), 3
R &1 page documentisubmlssion, 5 pages of disclosute, 10¢ases (totafing 299
. pagesin length); various correspondence fromour office and an expert’s

report dealing with academic freedom,. This documentation was emalled to

- Ms,Nickérson o Friday evening at approximately 5:00 pm. Incredibly, CUPE

(ix)

{(x)

e imposed 4 deadline of- ‘Monday November 17; 2014 3t 4:00 prm o
I respond (Tab.0 ~ Book of Evidence)

S : Given Ms. Nlckerson s medical condition, and the fact that shie would rieed to

review these matters th her counsel, it is clear that CUPE was not interested

ina response from Ms; NiCkEI‘SOﬂ CUPE has not consulted with any physician
on whiat impact imposmg unreasonable deadlines upor Ms. Nickerson would
- ;- have on her mental health {and whether, given her weakened state, shé is

- capabie of properly responding under such deadlines), Thisis justanother
example of CUPE'S cumplete disregard for Ms. Nickerson's disability. CUPE
has acted arbatrarily and is discriminating aga:nst Ms: Nickerson when
imposmg unreasonabia deadnnes.

- By the end of 2013 alone, CUPE had
|gnored at least 18 written requests by Ms. Nickerson for any evidence {not
simply accusations issued by the University) related to her wrong-doing with
respect the events léading up to her dismissal. Unterstandably, Ms. Nickerson
was hoping to gain an understanding of the reasons behind CUPE's'handling of
her grievances. To date, none of the accusations {ssiied by the Uniiversity have
been supported by the evidence, and:CUPE continues to ignore all requests for
evidenice of her alleged misbehaviour By ignoring Ms. Nickerson's simple
requests for information, CUPE | is complacit with the Uni versaty in the
harassment. (Tab P - Book of Evidente)

Retaliation — CUPE continued to inundate Ms. Nuckerson with submissions,
letters, reports and documents following their November 17, 2014

_correspondence. Twelve separate letters were emailed to Ms. Nickerson

between November 17, 2014 to November 20, 2014. Ms. Nickerson was’ given
until November 20, 2014 torespond. Clearly, even those not afflicted with a
mental d.isahility,. would be unable to properly réspend within that time frame,
These letters réqu&r'eqj-a_ response and Ms. Nickerson (after reviewing these
letters with counsel} intended to respond.

On November 21, 2014 we wrote to CUPE outlining serfous errors in their
correspondence. Specifically we advised (as we had on numérous occaslons in
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the past) that the Union was rio¥ authiorized {and the Uinfon had agreed) to put
forward n medaatlon of arhitration the fssiie 6f mental disabllity asa
“mitigating factor”, Shockmg!y, the Union in thielr final submissions to the
memator changed thelr submissions, to include an argument on mental
disability as a "mitigating factor”. CUPE advised (wrongfully) in thelr -
Novembet 19, 2014 correspondence that Ms. Nickersor had consented to
this Issue'being raised The evidence on file clearly demonistrates that the
~ Union was Aot permitted to raise-this i issue and had agreed not to do so. CUPE
raised this Issus at the 11" hour; siipped it'into a 15 page submissionand ‘
© Failed to give Ms: Nickerson a reasonabie ‘Opportunity to respond, knowing it
was taking an action that Was contrary to Ms, Nickerson's wishes and best
interests. CUPE's actions were clearly an act of bad faith.

In our letter dated November 21, 2014'we complained to CUPE about this
inappropriate behaviour and that their actions were affécting Ms, Nickerson's
mentat health.(Tab Q - Book of Evidence}

CUPE, rather than agreeing to a more reasonable timeline In providing
information and allowing Ms. Nickerson to respond, unbelievably wrote
stating that “we should stop involving Sister Nickerson as such an active
participant”. Incredibly CUPE retaliated against Ms, Nickerson by cutting her
out of the grievance process because she asked for a reasonable period of
time to review submissions and respond. This is a clear act of bad faith.

Circumscribing Ms. Nickerson’s Involvement in the grievance processis -
contra-indicated and a discriminatory act. Dr. Rosenberg opinéd that Ms.
Nickerson needed to be involved in the grievance process. Dr, Rosenberg
opined:

“It seems redsonable that Ms. Nickerson should have considerable
‘input to any dealings that her union has with her employer.”

CUPE unilaterally reduced Ms. Nickersan's role in the grievance procedure
contrary to Dr. Rosenberg’s ¢lear medical opinion. The suggestion by CUPE
that it Is daing so to take pressure off of Ms, Nickerson is absurd. First, the
medical evidence suggests that Ms. Nickerson needs to be highly involved, not
the opposite. Ms. Nickerson needs to be heavily involved in the process so
she can get better, There is no contradictory medical opinion on this point
and the Union has not sought any other opinion, CUPE's actions are, at a
minimum, discriminatory and show clear retaliation against Ms, Nickerson
bacause she was looking for additional time to review documents, CUPE's
actions are an act of bad faith and discrimination, o
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= A$ discussed previously, Ms. Nickerson asked questions

-~ of CUPE concerning thé release of her’ mechcal mformation ‘Clearly CUPE did not’ apprec:ate belng

questroned oh thelr approach to securing medical information:

Shock;ngly, CUPE A response suggested that Ms, Nnckerson may be suﬁeﬂng froma "hagh conflict
perscna!sty dlsorder“ CUPE arranged for Ms. Nlckerson to be examined by Dr. R MacGillivray, E ’

_ps yENGIGgist. Dr. Macﬁilfn:ray condudéd that Ms. Nickerson did not suffer from sueh condmon

,—a“_—-7

CUPE refused to rmove forward wnth Ms. Nnckerson 5 ngevance untni after her hlgh conflict disorder
assessment was commpleted and, in fact, even refused to resporid to her repeated written requests (at
Ieast s:x} for cfarif‘cat:on asto the relevance of the personahty assessment to the grievances: Not only

- didthis delay Ms: Nickerson 5 gnevance, it understandabiy causéd her considerabie emotional

anguish.. CUPE referred Ms. Nickerson to have a personality assessment —not to advance her
Interests < but to undermine :h_er credibility. It was an act of retaliation. CUPE's efforts failed, but
clearly constitute an'act of bad faith, (Tab R - Book of Evidence) -

(4] Rellef Souaht:

The above represents just a few of the acts of bad falth and discrtmmatcry practices by CUPE in Ms.

Nickerson s case

Ms. Nickerson's primary conicern, at this point, is CUPE’s clear interition of settling hef grievance at
mediation, without her consent, If CUPE takes this action, Ms. Nickerson will suffer lriéparablé harm.

In addition Ms. Nickerson is entitled to damages against CUPE for its serious acts of bad faith,
discrimination and arbitrary conduct, CUPE’s canduct has led to significant émotlonal turmoil for Ms,
Nickerson. General damages, aggravated damages and punitive damages oughftg be awarded
against CUPE to ensure that Ms, Nickerson is adequately compensatéd for her losses'and to'deter
CUPE from acting In this_fa_shiqn._in tha future. We cite the Nova Scotia Supreme Court’s recent
decision in Brine v. Industrial gl'lfgg_g_e__ : (2014,5C) as the appropriate range for these types of damages.
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Accordingly we are requesting that the Department of Labotr intervene immediately, Hi
Understandably Ms. Nickerson has lost trust in CUPE and it is critical that she be provided with new
independent counsel, to be funded by CUPE, As Ms. Nickerson's mediation Is scheduled for
December 8, 2014 we would ask that you review this matter urgently.,

Y'Q'UII“S very truly, m@
Presse Mason

Barry J. Mason :

ce. client
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DUTY OF FAIR REPRESENTATION NOV 13
COMPLAINT UNDER S. 54A(3) OF THE TRADE UNION Act

[(2))

Please be advised that any mformation your prowde to the Labour Board in the co&rsb orﬂiakrn?@f \RI
comp!aint under Section 54A(3) may be shared with other parties.

A COMPLAINAN‘!’ INFORMATION. (Person makmg rhe compiaiﬁt)

FullNarme 1, Shannon Lee Nickerson

Address Town!Cfty. Province: Postal Code

2658 Fuller Terrace =~ Hallfax NS B3K 3V7

'Home Teléphone No: WorkTaiephone No.© | FaxNo.. o Er;maﬂ y @
Y AN ' Ania. - " |shannon.hickérson

902"448"0570 N/A _ N/A —  ..|gmail.com

Preferred Method of '

Ocntact & Tima, ;

B: TRADE UNION INFORMATION

Fuil Name, “oeo o L oontact person and postion -
o " 'Loca13' 3919 Ms. Marianne Welsh

Address e o R TowrﬂCily, Province < | Postal Code
271 Brownlow Avenue D Dartmouth, NS B3B 1W6
Office Telephone No. | Contact Telephone No. | FaxNo. | Evmall
902454441 80

C EMPLOYER lNFORMAﬂON‘ _ _
| Full Name (Perschi o usfness name} Contact person and posilion

St. Mary's University

Addrsss © | Town/Clty, Province Postal Code
0923 Robie Street Halifax, NS
| Business Ne. | eaxNe. | celiNo, | E-mall

WHEN WERE YOU HIRED BY THE ABQVE EMPLOYER?
September 2000

WHAT IS OR WAS YOUR POSITION / JOB TITLE?
Part-Time Professor




© WHAT IS OR WAS YOUR EMPLOYMENT STATUS?
~ FULLTIME
X PARTTIME
CASUAL
PROBATIONARY
OTHER, PLEASE EXPLAIN

WHAT IS THE GENERAL NATURE OF THE EMPLOYER’S OR FORMER EMPLOYER'S BUSINESS?
Professor-Psychology Department - - |

D. Youn COMPLAINT:.

The duly of fair representaﬁon prohibits trade unions, and persons acﬂng on behaif of frade unlons,

bad faith, with respect 1o their rights under collective agreements. You must identify whic

ir répresenta ioH balow, -

: E]farbitrary representatlon candutt which was |I[-informed reckless, or indifferent to your Interests
eg. A union automatically accepts the employer's version of & grievance without giving the employee
a chafice to respond o it.

Efd:scrlminatory representatlon different treatment dusfo a personal oharactenstics such as your
race, or sex; or due to indiVidual favouritisi eg:A union refusés to arbitrate grievances of cartain
bargaining tnit members because of their religious practices,”

& bad faith representation conduct based on ill-will, hostnltty. or revenge toward an employee
eg. Aunion refuses to arbitrate a grievarice because the grievor had run against a unlon official in
union elections.

Pravide specific éxamples of the unfair conduct you have alleged. Tell us what happened, when it
happened, who was Involvied, and what your unlon did or didn't do about the situation, Refer to the
evidence that you believe proves your allegations {You may sllsch additional pages, frneemary;

from representing bargaining Unit members in 4 manner thatis (a) arbitrary; {b) dlscriminatory, or (c) ir

nfair representation ‘ogeurred | n your ease'by checking the appropriate be x' and describm:f :

See Attached

B0

i

&t



s What internal union appeals have taken piace’?

_ What rernedy are’ you seekmg from the Labour Board?

v o
B *’tl ey
B i a

¥ g ] 2
- ¥

What s the date wher you feel the Union violated its duty of fal representation?
Conti“nuous' Violations since 2010 - See Attached

: None

See Attached
E. UNF‘AIR REPRESENTATION' ‘ :
| Who do you feel unfa:riy rapresented you? Unii on ﬁ Unlon Representalwe & Both ®
| fyou answered Umon Representatwe or Both‘ please compleie the followmg sechon B
Union Representative Name ‘ o Posmon , . ‘
Ms. Mananna Welsh Natiorial Representatwe
“Address T [ Townioty, Province - | Postal Code
271 Browniow Avenue | Dartmouth NS B3B 1W6
| Home Telephone Nq_. Twork Tetephone No, Fax No. Email
o 902—454-4180

| acknowledge that any information 1'provide to the Labour Board in relation to
this complaint may be shared with other parties.

| certify that all information provided on this form is true and correck to the best of my knowledge.

% Loz e/ sen

Signature . ~ Date (dd/mmiyr)

important Note: Complaints may be filed with the Board" by hand delivery. regutar mail, facsimile
transmission, Xpresspast or Caurier, _

Return to: Labour Board (Nova Scotia) : #’b’r morg information‘ zall:
PO Box 697 Phone: 1 (902) 424-6730
5151 Terminal Road, 7™ Floor s Tollfree: 1 (877) 424-6730

Halifax, Nova Scotla B34 2T8
Fax: (902) 424-1744

' Rewsed Dacsribet 10, 2012




DUTY OF FAIR REPRESENTATION
COMPLAINT UNDER §. 54A(3) OF THE TRADE LWION ACT

BOOK OF EVIDENCE ON BEHALF OF COMPLA]NANT
SHANNON LEE NICKERSON

To:  Labour Board (Nova Scotia
PO Box 697
5151 Terminal Road, 7" Floor
Halifax, NS B3J 2T8
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