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File No.LB- 0884
November 18, 2015
Via Kpresspost
- Barry J. Mason,
Presse Mason,
1254 Bedford highWay,
Bedford, NS,
BAALCE,

Dear Mf. Mason,

Re:  ShannonleeNigerson - Complalnanit
-~ <Gnd- ' o
Canadign Union of Publie Employees, Local 3912 and i
Marianne Welsh ‘ | ' = Respondents

Sectfon 54A of the Trade Union Act - DUTY OF FAIR REPRESENTATION
Encloséd pleasé find my decision with respect to the above-noted duty of fair répresentation complaint..

The Trade Union Act requirés me to dismiss any complaint which does not contain sufficient evidence to
satisfy me that the Labour Board could potentially find that the respondents breached the duty of fair
representation in the situation which forms the basis of the complaint. | have carefully consudered all of
the miaterial that has been filed in support of this complaint. ! am not satisfied that the &vidence on file:
would permit the Labour Board to potentially find that the duty of fair representation has béen breached-
in this situation. Consequently, | have dismissed the complaint. My encloséd review decision provides my
detalled reasons for reaching that conclusion,

All of the foregoing is for.your information. 1trust you find this to be in order.

BS /il

Enclosure: File No. 0884 Review Decision

NOTICE: Information contained in this letter Is confidential. If you received this in error, or aré not s intendsd reciplent, you are
heraty notified that any disclosure, distributlon or copying of this letter (Including attachments) of any kind fs prohibited, If you
have received this letter i in error, please notify us lmmedlateiy by phone and then destroy this letter and attachinients, -

I\DELHJFx\LabScrv\uboude\case Mgt 21100 45\TUA\0854 Shannan Lea Ntckersrm v CLRE L3912 v. Marianne Weish 5584 p1\Review Declsion Cover Letter 11 18
2016.doex ‘




File No. LB-0884

LABOUR BOARD

Iri the matter 6fa complaint under 5. 54A of the Trade Unlon Act of Nova Scotia

By

Against

Complainant 0884 _
Complainant

Union and W :
Respondents

5. S6A(1) REVIEW DECISION

Complaint filed: _' o
Representatives:
Review Decision issued:

Review Officer:

November 25, 2014
Barry J. Mason for the Complainant
November 13, 2015

Brian Sharp, B.Comm., M.B.A,, L1.B.
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The Comp]amant Wwas empfoyed asd part~time professor at one of the provirice’s universities
(the "Unwersaty’*) from September 2000 until September 2011, Het émployment ended on-

BACKGROUND:

September 16; 2011 when the University terminated her teaching appointment. The Union is a-

local-of a. iarger natuona! trade union; ‘and the certified bargaining agent for a unit' which
includes: the part-tsme professors:the University employs. W !s the natfonal union’s National
Represen’rafwe assigned to the Union: : : : :

This complamt arises from the Compiamant s dnssatisfaction thh the Respondents handimg of

two grievances filed 1 In-her regard. ‘The farst grievance (the “Harassment Grigvance”}; filed on

Mareh 23, 2011, al!eged that the University had fssued a disciplinary letter“without just cause”
on March’ 21 2011;1.-and andertaken“a pattern of harassment pertafnmg to communications”,
The ‘second grievance (the “Termination - Grievance”) was filed on October 6, 2011, and
challenged the Umvers:ty s action of “denying re:appointment to teaching at {the" University)
which constttutes dxsmissal unider the Collective Agreement ! :

Ultamateiy, the Respondents fefer’red the Harassment Grievanice and Termination Grievance to
arbitration,. The evidendce is not particuldrly detailed about thé: progress of the Griévances once
they had- been reférred to arbitration; however, at some point, the Respondents agreed to
participate in a mediation on session_on December 9, 2014{The Complainant disagreed with
that decision, and (through counsel fo attend the session) The Respondents refused to
adjourn the session. The Complainant, again through counsel, wrote to the mediator to make
her-aware of her objection to the séssion proceeding. The mediator adjourned the mediation
session. Neverthe!ess, the Respondents and the University held settlement meetings and
concluded an agreement settling both Grievances (see Settlement Agreement, dated December
18, 2014}, | mfer that the Cornplamant has never signed that agreement,

The Complainant’s opposition to the mediation session was primarily based on health concerns.
The Complainant started experiencing health problems in 2009 when she began experiencing
debilitating symptoms related to a congénital ear condition. The ear condition required
multiple surgeries, including one surgery outside of Nova Scotia. Around the same time, it
appears that she was experiencing:

s _early signs of depression ; as well as
» conflicts with university administrators over her use of Facebook communicate with her
students, altering examination timing, and submitting her dossier late.

Dr. E. M. Rosenberg assessed the Complainant on june 10, 2014. He believed that the
combination of conflict with the University, external psychosocial stress, and physical stress,
augmented and sustained her depreSSEVE 5ymptomatology [See Dr. Rosenberg's June 30, 2014
report.]
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The Complainant’s position is that she is physically and mentally disabled. She opposed the
mediation session because sheé did not feel It adequately acéominodated her disabilities. In
particular; she believed that she needed( Tndication) for the allegations made agairist her in a
March 21, 2001 discipline letter. She belleved

Grievance from the settlement discussions; ot commit to taking that Grievance to arbitratro_n_,
‘amounted to discrimination. She has complained to the Labour Board ({the “Board”) that the
‘Respondents failed to represent her fairly when thé‘/ dealt with her situation.

The file evidence does not include a full record of the events leading to the Compfainant 5

termination, The earliest evidence of formal disciplinary action being taken against her is

| contained in a copy of a February 17, 2011 letter written to her by the University's Acting Dean.
of Sclence. The letter lists.seven performance concerns which were discussed by University?

répresentatives; thé Complainant, and Union representat;ves on February 10, 2011:

o rot attending the final exam for one of her courses in December 2010-and leavmg
undergraduate teaching assistants.in charge of the exaim:

e offer:ng makeup exams’ wrthout checking with the Dean 5 ofﬁce, contrary to Academic -

Regufatrons,

being consistently iate submrttmg final cotirse grades, contrary t6 Academic Regu{ations
uging Facebook to distribute gradesto students, _ :

student comp}a!nts about anacademlc reference letter request;

discussions with respect to the use of Facebook; and
. 'compiiance with' Faculty of Scrence Policy on Social Media, and protection of university
identity and personal privacy. =

At the close of his letter, the Acting Dean notified the Complainant that the letter was a formal -

notification of disciplirie as per the collective agreement.

The copy of the February 17, 2011 letter provides the only direct documentary evidence of the
disciplinary process leading to the Complainant’s termination. However, | have noted that the
Harassment Grievance was based, in part, on the University having issued a further disciplinary
letter to the Complainant on March 21, 2011 - approximately one rmonth after the February 17,
2011 disciplinary-letter. As | have already noted, the grievance challenged “a pattern of
harassment pertaining to communications and the issuance of a disciplinary letter dated March
21, 2011 without just’ cause.” (See Union Grievance Form initiating Case No, 2011 - 01.) | have
noted that two of the seven performance concerns listed in the February 17, 2011 letter related
to the Complainant’s use of Facebook to communicate with her students. Since the grievance
referred to “harassment pertaining to commiinications”, t hat aspects of the March 21,
2011 and February 17, 2011 discipline letters were related.

that she could only dbtain such vindication
through arbitration of the Harassment Grievance, so she was not willing to consider seftlement
of that Grievance, She beliéves that the Respondents refusals to either exclude the Harassment

the ohgoing natlre of the Complainant’s performance issues, including multrple‘

T
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The evidence reflects that at least two riore performance/discipline related documents were:

issued to the Compiafnant in September 2011. The first was a memo written by the Acting
Chairperson; Department of Psychoiogy, dated September 6, 2011, The second was a memo:
written by the Acting Dean of Science, dated September 16, 2011 terminating the -
Complainant’s appdintment.: f@the memos were disciplinary since the: nion wanted both

docunients remaved. from the Complainant’s file as part of a griévance settfement {See Union
counsel’s Jetter to Unwersity caunsel dated May 9, 2014. ) :

ISSUE:

Is this complaint supported by sufficient evidence to satisfy me that the Board could
potemtan_ find that the Respandents failed to represent the Complainant fairly?
ANALYSIS: o | .
I have conducted thrs rev:ew pu’rsuant to s, 56A(1) of the Trade Union Act (the "Act"), foiiowing;_
my appolntment as Review Officer hy thie Board. Subsection 54A(3) establishes the duty of fair

representat:on for the purposes. of the Act: [t prohibits trade unions, and persons acting on
behalf oftrade unions, from representmg bargain ng umt members in'a manner that is:

. arbrtrary,
* . disert minatory, or-

. in bad faith?
with respét’:i:'f’to it ﬁ’éﬁiﬁ- ﬁ'n&é’&“’tbil:étﬁ'ﬁé agreements.

Subsectlon 5 SGA(Z) of the Act requires me to dismiss any duty of falr representation complaint
if | am not satisfled that the evidence potentially permit the Board to find that the
Respondent has failed to comply with s. 54A(3} of the Act. | have adopted the definitions for
arbitrary, discriminatory, and bad falth representation established by the- British Columbia
Labour Relations Board in Judd v. Comimunications, Energy and Paperworkers Unior of Canada,
Local 2000, 2003 CanLIl 62912 (BC L.R.B.) for reviewing s. 54A(3) complaints.

It is cntscal to understand the nature of the trade urion duty of fair representation to review
complamts that s. 54A(3} has heen breached. When employees deécide to have a union
represent them, they give the union exclusive authority to represent their interests with
regard to the terms and conditions of their employment. That exclusive authority
encompasses the power to administer collective agreements, which includes control of the
grievance process through to settlement.

The duty of fair representation originated as a common law concept. It arose from the need to

. protect bargaining unit members from unjons abusing the authority they are entitled to
- exercise in workplaces. With time, many jurisdictions imposed  a duty of fair representation




within their labour relations statutes: Gradually, jurisdiction over the duty of fair
representation moved from the Courts to specnalized labour relations tribunalg, such as the
Board. In Nova Scotia, the Courts held jurisdiction over the duty of fair representation until
October 1, 2006, whien that jur:sdlction was transferred to the Board,

_Scan!an J;, -of the Nova:Scotia Supréme Court pmvides a useful history of the devefopment of
‘the duty of falr representation i his decision in Davison et. al. v. NSGEU, (2004) 220 N.S.R. {Zd)

365 (NSSC). At paragraph 64 of his dacision, Scanlan, J. addressed thie scope of union's power
over the grievance process, and how the duty of fair representation impacts how unlons use

their power:

Grievances, includifg policy grievances, are ultimately controlled by the Union:
Individual members do not have any értitlerent to dictate how grievances are.
resolved. The duty on a union is to exercise its discretion in settling grievances in
good. faith, objectuveiy and honest!y, after a thorough review of the grievance In
the case, taklhg into account the sngnifncance of the - grlevance and of its
consequence for the empioyee on the oné hand and the Iegntimate interests of
the Union on the other hand

‘The Nova Scotla Coiirt of Appeal upheld Scan!an L's decusson on appeai {See Dawssrm et of. v,

NSGEU, (2005), 231 N.S.R. {2d) 253 [NSCAL] Cromwell, J. wrote about the duty of fair
répresentation, the union’s role in representing émployees in bargaining umts, and the union's
discretion to balance the interests of the bargaining unit with the interests of sndw:dua! unit
members, at paragraphs 68 and 69 of the Court’s decision: .

power.to speak for the members of the bargammg umt [Canadfan Merchant ‘
Service Guild v. Gagnon, [1984] 15, C.R. 509 {$CC)] at 536, The focus of this duty
of falr representation, therefore, is the employment relationship regulated by
the collective agreement. The employee's rights and responsibilities in all.
matters which in their essential character arise out of the interpretation,
administration or alleged vuolatlon of the collective agreement are to be
determined in the dispute resolution processes established by the collective.
agreement: see, eg,, Weber v. Ontario Hydro, [1995] 2 $.C.R. 929 (SCC). In such
matters, the union is generally both the exclusive spokesperson for the
employee and the ultimate decision maker about whether and how a grievance
will be pursued. While unions often undertake a much broader mandate to
serve the interests of their members, the union's duty of fair representation is
anchored in the collective agreement.

The duty of fair representatnon balances the overall interests of the membership-'-'
with those of individuals, [tls the nature of collective bargalning that what is in
the overall best interests of the unit will be contentious and may conflict with
the personal interests of some individual members. The union's duty is to fairly
represent the mterests of all the members of the bargaining unit. Where the




interests of individual-memibers must be balanced with those of the bargaining
Ufit 45 a'whole, the nhion has considerable discretion as to how this should be
.. done, And as Gagnon'makes clear, the standard is not: perfection The-union is
- free to exercise its judgement concerning the best interests: of the bargainmg-

- unit provided that it does so'in- good faith, obj ctively and honestly. ... Whatisin
‘the best interests of the bargaining unit is generally a multi-faceted question
- with no'one, nght answer. The duty of fair representation is: !mposed to prevent
" abusé of the union's exclusive power to represent the members of the unit; not

- toallow courts to second guess the union’s judgement calls,

Nel ther Scanian,.i nor. Cromwei! J was address:ng s. 54A(3) of the Act in the Davison decisions.
However; | am satisﬁed thit the general principles they established-in the decnswns apply to.s.
R4A(3). As Such 1 am satisfled that the nature of duty of fair representation, asexpressed by s,
54A(3), establishas- a standard of conduct trade unions and trade union representatives must
meet when they represent bargaining unft members. It provides a means for ensuring that
trade unions: exerclse thelr exclusive author‘lty to represent employees on the basis of

employment considerations that are relevant to the bargaining unit as'a whole. 1am further
satisfied that the Davison detisions, as'wéll as the Supreme Court of Canada decisions in Weber:

and Gagnon, provide principles which Felg define the scope of the duty of falr réprésentation,
namely

» unions, not gr:evors, control the grievance process,

*» - unions must place’ prmrutv on'the interests of the bargaln;ng Uit 3¢ a who!e when they '

deal with and resolve grievances;
. the duty of fair'representation does not require unions to make correct decisions, rather
‘they must make decisions that are in good falth, objective, and honest; and
. when the interests of the bargaanmg unit ‘conflict with the interests of an individual
membier or members, the union must act in the interests of the bargaining unit.

| Complainant’s counsel argues that the Complainant’s physical and mental disabilities impact

upon the standard of representation required of the Respondents. He argues that the

Human Rights Act réguires the Respondents to accommodate the Complainant’s disabilities
to the point of undue hardship when they represent her. Therefore, the conduct of the
grievance process, and any resolution attained through that process, must adeguately
accommodate any needs arising from her disabilities.

Simitarly, counsel argues that the Complainant’s disabilities impact upon how the
Respondents should balance competing interests of the bargaining unit and the
Complainant He maintains that the bargaining unit must accommodate the Complainant to
the point of undie hardship That means that the Respondents must apply the undue
hardship standard if they choose the interests of the bargaining unit over the interests of the
Complainant. In particutar, he argues that the Union may only refuse to arbitrate the
Harassment Gnevance if it can show that such an arbltrat:on would 1mpose an undue

fardship on the bargaining unit.




The Complainant has argued that there is sufficlent medicat evidence for the Board to find that,
at the time of the mediation, she was physically and mentally disabled. Her argument is based
on medical evidence contained in Dr. Rosenberg’s opinion noted above, and Dr. F. McGrath’s
October 20, 2014 report. Dr. McGrath Is the Complainant’s family physician. The Complainant b
maintains that the combined evidence in their reports establishes that her best mental
interests requi?f Eave extenslve input into any resolution of the grisvances; and that
ﬁ; she needed to gitain vindicationjthrough arbitration of the Harassment Grievance, or she would ke
risk exacerbation of her mental health problems. In light of this evidence, she asserts that the

Respondents could only have refused to arbitrate the Harassment Grievance If they could show
that the arbitration would cause undue hardship to the bargaining unit.

With all respect to the Complainant and her counsel, | am not satisfied that the Board could -
accept their argument,

The Complainant’s argument relles initially on her being able to provide sufficient expert ket
medical evidence to establish that:

g « sheis physically and mentally disabled; and
sf\ s the manner in which her grievances proceed directly impacts on her impairments.

~}=~ | am satisfied that there is sufficient evidence in Drs. Rosenberg’s and McGrath's reports to
S5 permit the Board to potentially conclude that the Complainant was physically and mentally :
disabled at the times relevant to this complaint. | am not satisfied that those reports provide b

sufficient evidence to potentially permit the Board to find that the way the Complainant’s

grievances proceeded would directly impact on either of her disabilities. Consequently, even If |

were {0 agree with the Complainant about fiow the Human Rights Act interplays with s. S4A(3) b
{and | make no comment to that effect), | am not satisfied that the Complainant has provided ,
sufficient evidence to permit the Board to find that the modified test she has proposed applies
in this situation.

/The Board must consider several factors when it #Ssi ini i Amongst s
otherfactors, 1t must consider the relevance and &% : ifications. Even if

;uw the Board is satisfied that the author is duly qualified to provide opinions on the subject in

question, it must also examine the quality of the information which was provide ert b

W,} as a basis for their opinion.
3NJ7L | am not satisfied that the Board could conclude that Dr. McGrath’s opinion was based on ke
sufficiently accurate information about the legal process in which the Complainant was N
engaged for it to rely on her opinion about how the mediation process would affect the
Complalnant’s health.

The opening paragraph of Dr. McGraw's letter reveais that she was providing her opinion in ki
relation to the Complainant's legal situation:



satisfied that the Board could find that Dr. McGrath was able to prepare heropinion:about how -

Information, - i

{The  Complainant) has asked rie'to write a'letterin support of her Case' going to

arbitration ‘rather that (sic). mediation. | gatfier that arbitration allows for (the

Complainant)-to be (ayolved, représented, and givén access to the process whereas
oy T :

b — i

+am not satisfied that the éning paragraph of Dr. MeGrath's lettef would permit the Board'to
find that:she based her opinion on accurate information about the Tegal process in which the:
Complainant-was involved: In particular, | am not satisfied that the evidence@ould permit the
Board to.find that the mediation process shut the Complainant out. Therefore, | am ot

the mediation process would affect the Complainant’s mental heaith on-the basis of-accurate

Giveh the circumstances, particularly of the Terrination Grievance, | infer that it is highly

“unlikely that the University would have agreed to any mediated settlement without the

Complainant’s personal agreement. The copy of the draft Settlement Agreement Included in

‘the evidence is consistent with that inference. It clearly reflects that the Complainant would ﬁ @J‘f_“‘?
o

hgxehic_llp_mongﬂygccept its tarms for the agreement to have been effective. [See Clauses "¢

9, 10, 12, 13, and signature line.] Moreover, as with virtually any settlement, several aspects of s WJ

the agreement required the Complainant’s”personal commitment and ‘compliance for the w %

settiement-to have any prospect of being siiccessfully implemented. I cannot accept that the

Board could find that the Complainant would have been shut out of the mediation protess ..

whén: ) ' ' c o /\\ '
* amediated settlement would have required her personal agreement; _COO((Q,H
» she is the only person who ¢ould have informed the University and the Respondgnt B So,/ j

about which settlement provisions she considered acceptable or unacceptable; and | B

“thereis no evidence suggesting that she was anything but welcome atﬁth’é*m'ediak‘
session, '

m
t am satisfied that the Board Wwould also have significant concerns with relying significantly on’
Dr. Rosenberg’s opinion. Dr. Rosenberg’s report reveals that he ‘based His opinions on:

the Complainant’s description of her situation d uring her consultation and examination;
covering letters from the Complainant’s counsel;

copies of correspondence between the Complainant and the union;

coples of medical records from Dr, McGrath's files; and

copies of the Complainant's student evaluation reports,

*« & = ¢ @

- His report includes a summary of his understanding of the contentlous issues between the

University and the Complainant:

s the use of Facebook to post lecture notes for her stu_den_ts; | _'




¢ allegations that the Complainant had altered exam timing;
« allegations that the Complainant had submitted her dossier late..

He fioted his ﬁnde_rs‘tahd'i'rig- that the Complainant had bheen “verbally atcdﬁed" by the Acting
Chair of her Departrent over the Facebiook issue, evers though her use of Facebook was not

contrary to University policy, ‘and: the University's administration had dismissed Facebook-

related privacy concerns: He also noted that the Complainant had “refuted” the non-Facebook
related allegations against her. At page & of his report he wrote:: - :

Rather, it is my understanding that as a unfon member, {the Complalnant).is entitled
to full benefits of membership, including legal and other support. Further It is my
understanding that (the Complainant} should be able 1o réceive the benefit of any
doubt in a_._disharﬁmd-nibu’s'_sitft_iatiori invalving her empldyer, particularly when the
evidence (as: reviewed in the documentation regeiVed) does not support the
empldyer's position. {it Is: my assumption, having reviewed the documentation
forwarded to: me; that the: basis for ‘dismissal of (the Complainant) from her
university positionis'tenuous.] Lo I

It seams reasonable that (the Complainant) should have considerable input Into any
dealings that her union has with her employer. Further, it is (the’ Cornplainant’s)
view (and | can find no contraindication to this view) that her behaviour involving
transgréssions of University policy were not as alleged by the University. Vindication
will be of prime importance in the relief of any present depressive symptomatology,
,and in maintaining a serise of personal integrity and dignity. The actions of (the
‘Complainant's) employer - described by her as “bullying and harassment,” and the
Inaction of her union Innot actively pursuing her grievance for three years has, in my
opiiion, contributed to the sustaining of (the Complainant’s) depressive
“symptomatology. '

| am not satisfied that Dr. Rosenberg's evidence would potentiaily permit the Board to find that

- requiring the Union to take the Harassment Grievance to _arbitraticm was necessary or advisable
- to'safeguard the Complainant’s mental health, R

U

- Thé'opinicns Dr: Rosenberg expressed about the Complainant were medical/legal opinions, not

purely medical opinions. For example, his opinion that vindication would benefit_the
Complainant’s mental health was a medical opinion. However, his opinion that the University's
bals for dISTIESTAE the Complainant was “tenuous” was 2 legal opinion. Similarly, his opinion
that the Complainant could “refute” the University's non-Facebook disciplinary allegations was
also a legal opinion. | am not satisfied that the Board could escapé the inference that Dr.
Rosenberg’s understanding-of the Complainant’s Tegal posttion suggested that her Grievances
would be upheld at arbitration, Similarly, | am not satisfied that the Board could escape the
fuanergfﬁ opinion that the Complainant would obtain the benefits
of vindication through arbitration was influenced by his understanding that the arbitration
would be successful, As a result, { am satisfied that the Board could only conglude that Dr.

r
-
i



Rosenberg’s opinion that the Grievances must be taken to arbitration was largely based on his
legal opinions about her situation,

Notably, there is no evidence that Dr, Rosenberg was provided with coples of; . ‘j'ﬂ’l"’
wwy rg.

the Compiamant’s complete disciplinary record;

any of the disciplinary letters issued to the Complainant;

her dismiissal memo; or Lo

copies of any relevant Umversnty pohc:es, such as its Soc;ai Media’ Folicy or its
Examination Poﬁcnes/Regulatlons

R

{ am: not: satfsﬁed that ‘the Board -auld gotentnai y-find’ that there is sufficuent evndence to
establish that the Eegai elements of Dr. Rosenberg’s medical/legal opiiions -are reliable or
persuaswe

Tam net satisﬁed that there 15 sufﬂcient ewdence to permit the Board to fmd that is quailﬂed to
giverpersuasive legal opinions: The evidence a copy of Dr. Rosenberg's curriculum vitae. That

documetit: establishes that' Dr. Rosenberg is a psychiatrast but daes not establish that he is

legally trairied, o an arbitrator or adjudmator the Board could not 1gnore that the evidence: -

establishes that Dr. Rosenberg Is-a: psychiatrist, but does not establish that he is Tegally trained, -

orhasacted as anythmg other than a witness in a legal proceeding,

'Even if the: ewdence establlshed that Dr. Rosenberg was quallfied to give tegal opinions, I'am
- not satisfied that the Board could potentially find that the legal aspects of his opinions were
" based on a sufficient body of balanced information to be Persuasive. The Board could not

ignore the lack of evidence estabhshmg that Dr, Rosenberg was provided with a full body of
evidence respecting Complainant’s disciplinary record. The Board also could not ignore that Dr.
Rosenberg refied solely on the Comiplainant’s descriptions to form his opinion about the nature
of her refationships and interactions with her supervisors,

Smce I am not satisfled that the Board @p@ rely on the legal aspects of either Dr.
McGrath’s or Dr, Rosenberg’s opinions, | am not satisfied that the Board could rely on either of

opinion to find that the way that her grievances proceeded would directly impact her physical
or mental impairments. As such, | am not satisfied that the Board could potentially find that the
evidentiary basis has been established to impose an undue hardship standard of representation

on-the Respondents, even if it were to agree that the Human Rights Act has application to s,

54A(3) complaints,

Is this complamt supported by sufficient evidence to satisfy me that the Labour Board
(the “Board") ould potentmily find that the Respondents represented the Complainant
in an arbitrary manner:

Based on Judd, | consider "arbitrary” representation to have occurred when an empioyee s
collective agreement interests have been represented in a manner which was il-informed, or




treated recklessly or indifferently. In her complaint, the Comp[ainant tleged that the
Respondents represented her in an arbitrary manner by: :

» making decisians. about: her grievances. without showing adequate concern for her

[egitimate nterests;.

~« failing to adequately investigate and r;hscover the crcumstances surrounding her

grievancas;
s imposing unfeasonable deadlines for herto respond to documents;
o displaying:a non-caring attitude toward her interests.

Turning. first to the Comptamants allegation- that the Respo fents fajled to adequately
investigate: her situation, | am not satisfied the Board _"ouid potentlall ind that her allegation is
valid. . -

Taken as a whole, the evidence demonstrates ongomg differerices of opinion about the
-adequacy of the.information; particularly- ‘medical infarmation, which the’ Complainant was
willing to: provide to the Union, Without commenting on the reasonableness of ‘éither side’s
positions, [am: satisfied that the evidence shows that the Union; W, and a number of Unlon

représentatives took’ considerable steps to obtain information relevant to representing the

Complainarit. These efforts aré perhaps most clearly summarized in the Union Legal &
Legislative Representatwe 5 Aprrl 16, 2013 letter to W, :

The Legal & Legislative Repre’sehtat‘we is a Union staff flawyer. Her April 16; 2013 letter provi ides _

her legal opinion about where the Harassment and Termination Grievances stood in advance of
an arbitration session which-was subsequently adjourned. It reflects that the Representative
considered a broad range of information and factors when she prepared her opinion, including:

« information W had obtained” from the Centre for Academic and Instructional
Development relevant to current thought about academic use of social media;

o information respecting complalnts against the Chair of the Department of Psychology,

~and their refevance to pursuit of the harassment grievance;

» a 2012 text entitled "Preventing Violence and Harassment in the Workplace";

e the sufficlency of the medical evidence the Complalnant had made avallable to the
Union;

¢ how late disclosure of medical evidence could affect how the Union could present the
grievances to an arbitrator;

» lack of clarity over whether the Complainant wished to return to her job; and

o. how the Complainant’s intention to express dissatisfaction with Union’s representation
" ‘to the arbitrator could affect the case.

| am not satisfied that the Board 6outd7potenti'ai|§ find that the Respondenté were ill-informed
when they represented the Complainant in light of the evidence showing the breadth of
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relevant information they obtaired, attémpted to obtain, and considered in preparatlon for

' arbitratmn.

Turning to the baiance cf the Ccmplaznant’s allegations of- arb;trary conduct, I'am not satisf ed
that the Board could potentia!ly find that.the Respondents Fdiled to show due regard for her
interests'when they represenfed Rer, - :

The evidence, 3s5.a whole, reflects that the Comp!amant and her counsel misundersiood the
nature of the grievance process. They appear to.view the Complalnant as 8 full party within the
process, whu has the authiority to direct the case: This understanding is'pérhaps bést reflécted
by the fol!owingfrom Complainant counsel's December 11,2014 létter to Wi

(The Umon s) actlons over last week hava irreparably’ damaged an already strained
- relationship . with . ifs Member, Jts actions..are a serious. violation of {the
- €omplainant’sy human rights and & breach of its duty to its Member: it is incitmbent
. that you stép- aside now and fund independent counsel for {the Complainant) so that
. her grievance ¢an proceed to -Arbitration. Under no cifcuinstances do you have
-_ '--authority to-settle (the Complainant’s) grievancé without her consent. | will be
-copymg (the Umversnty s.counsel) so she is aware ofour positmn & this matter.

s also reﬁected in Cﬂmplamant counsei*s May 12, 2014 letter to'W. In part of his letter,

coupsel addresses a létter the Legal & Legusiatwe Re;aresentative had written to the University’s

‘counsel o May 9, 2014; That étter set out terms the Union would require in-an agreement

settling the Hardssment Gtievance, ijncluding removal of the March 21, 2011 discipline letter
from the Compiainant’s personnel file, and a letter fram the University acknowledging that “the
timing and tone” of certain. communication from the Cha:rperson of the Psychology

“Department was inappropnate Cou nseE wrote:

(Legal & Legi"sia,twe Representative’s) letter to {the University’s counsel) dated May -
9, 2014 [setting out an offer to settle {the Harassment Grievance)] came as a
complete shock. Incredibly, neither {the Complainant) not | were consulted before
this offer to: settle was put forward. As a matter of professional courtesy | would
have expected (the Legal & Legislative Representative) to forward this offer to' me
‘before it was communicated to the Unwersuty It was disappointing not to bhe
extended that courtesy.

However, and miore importantly, it is a clear breach of the Union’s duty to (the
Comp!ainant) 16'sénd out an offer to the University without first consulting with her.
Atfempting to settie {the Complamant's) grievarice without even reviewing the offer
with her demonstrate the Union's complete lack of interest in taking into account
anythmg that {the Complamant] has to say, Given that we are dealing with- human
rights {ssues in both grievances [apd you have no medical evidence to support that
the proposed resolution will accommvdate (the Complamant 5} drsablhty], the
-yiolation is even more egregious. :




As roted above, when trade unions are certifled as bargalning agents under the Act, they are
“given exclusive authonty 6 negotiate theterms and conditions of employment with emiployers.

The terms and - condrt ons ‘which they negotiate are contained: in collective: agreements,
Grievance provisions within™ those agreements provide the mechanism the parties use to
enforce the terms and conditions. Only the union and the employer are able to enforce: the
terms of the callective ‘agreement, They are the only parties to the agreement Individual
elployees are not parties 16.the agreément, so they have ho standing to enforce its terms.
Rather, the Union-enforces the agreement on behalf of the Thdividual employee and the other
mémbers the bargammg umt

Since the Union has stahding under’ t'hé collective agreement and represents both the aggrieved
employee and the bargaining unit, it exclusively controls how grievances are conducted. As a
result, Tn this situation, the Union had the right to make detisions about how the Harassment

and Termination Grievances were to proceed. It also had the right to assess whether a potential

settlfement adequately addressed the breaches of the collective agreement grievance it alleged.
Further, it had the right to withdraw either or both grievances if an acceptable settlement was
available, but the aggrieved employee refused to participate in thé settlement. In other words,
the aggrieved employee does not have theright to-force the-Union to arbitrate a grievance,
pamcuiar!y when an. acceptable settiement is-available.

[ am no’t 'sati’s'fied that the Board ould potential ﬁnd that the Respondents showed

insufficient-regard for the Complainant’s interests because they did not provide her with the-

amount of time she considered sufficient to review documents to ke used in the mediation. The
Respondents controlled how the miediation was t__o be conducted mcludmg

» which documents were to be used in advanting the case,

s whenthe documents were t be used, mciudzng in the niediation; and
v How they were to be used,

{ am not satisfied that the Board coutdmportentlatlf ind that s. 54A(3) imposed a duty on the
Respondents to accommodate the Complainant’s time requireriients by delaying the mediatiOn.

it'would have béen In both the Respondents’ and the Complainant’s best interests to cooperate

~with respect to the assembly and use of evidence. However, it is clear from the evidence that
“there was no such cooperative relationship present in this situation. Rather, there were

disputes over:

®  3ccess to information; -

» whith Union officlals were permttted to have access to information after it had been
gathered,

« the information which the Union should have demanded from the University;

v the adequacy of evidence which had been gathered: and

-
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» the use/disclosure of medical evidence,

Examples of these disputes may be fcsund If:

the Legal & Legis]atwe Representattve $ Aprd 16 2013.and Mareh 3, 2014 lettérs;
nr W's May. _87- 2014, Octobier 23»1201_4 and. November 14 2014 letters; and
Complainanticounéei‘s ietters da _"_'dOctober 30,2014 and November 21, 2014,

- The: Respondents had control over hew the Grievarices were'to proceed; shd how they were to

. be presented to-sither a miediator or an arbttrator While they had no obi:gation to seek the - ﬁ
‘Complainant’s Input or approval over the documentary aspects of the case, there Is no dispute
that they' provided her thh advance’ access to documents and invited her comments However,

there Is no evidence suggesting that; in doing 6, théy intended to re linguish controt over the
documentary or any other aspects of tha'case. As such, | am not satisfied that, notwithstanding
Dr. Rosenberg’s recommendation that she be involved in the conduct of the matter, there was
any basis for the Complainait or her counsel to understand that they had any right to approve
or control the use of documentary evidence in the case. As such; | further'am riot satisfied that
the ‘Board could thentia”y find' that the' Respondents showed: ‘o due regard for the
Complainant’s Tnterests bv defaymg the progress of the case to: allcw her the amount of time
she desired you documents '

I have considered all of the Complainant’s allegations that the Respondents represented her in
an arbitrary manner. | am not satisfied that theré" is ‘sufficient evidence for the Board to
potenttally find that the Respandents either failed to inform themselves adequately, or show
due regard for the Respondent’s interests when they represeiited Her. Consequéntly, |'anm not:
satisfied that the file evidence@ermat the Board to f‘ fid that the Respondents
represented her in an arbitrary manner.

Is this complaint supported by sufficient evidence to sétis’fy me that the B’é'a.rd ‘could
potentially find that the Respondents represented the Complainant in a discriminatory

mann r?

Based on Judd, | consider ”d:scrimmatory" representation to have. occurred when- an
employee’s interests ar bargaining unit members in comparable
circumstances because of a protected personal _characteristic, such as race or religion; or
pe‘r*sarra} favouritism. in her complaint, the Coimplainant slleged that the Respondents
represented her in‘a discriminatory manner by:

failing to pursue an apology from the University for mental anguish;
failing to provide a policy that accommaodates her disabilities:
imposing unreasonable deadlines for hér to respond to documents;
circumscribing her from the grievance process;
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_to potentially)find that she was represented in a discriminatory manner.

* failing to take adequate steps to determine If an offer to-settle was in her best mental
health interests.

! a" D nQ ;_ satisfied that the Compiamant has provided sufﬁment evidence to permnt the Board to
Y¥ind that the Respondents represented her 1 ina dnscnmmatory manner.

Subsection 54A(3) apphes to’ ”representatlon af any empinyee m a bargamang w‘ith respectto
the employee’s vights under a collective agreément.” Since s. 54A(3) has very specific, limited

apphcatlon, allegatlons of dxscrlmmatary representation pursuant to s: 54A(3) miust be viewed

within the. context of the bargalmng unit, not the broader community. Therefore, for

- representation to be discnmmatory for the:purposes of s, S4A(3), the evidence must first show

that different bargalning unit menibers received different representation; and then show that

the reason for the difference was a protected personal characteristic,

In this situation, the Complainant has prowdéda'signiﬁcént bbdy oF evidence SROWITEY she
was disabled. She has not provided any evidence showing how other bargaining uni

emp}oyees, disabled or able, have been represented, For example, she has alleged that the.
V-Respondents “circumscribed” her from the’ grievance process, However, she has not provided

evidence showing that other members were permitted to have greater engagement in the
grievance process. As a result, 1'am not satisfied that she has provided sufficiént evidence for

‘the Board to potentially find that she was represented differently than other members. Since
‘she has not provided evidence which would permit the Board compare her representation with

anoﬂx/er_.bagmmg unit member 5 representat:on, I'am not satisfied that Boar woui be

furni‘n-g to the Complainant’s specific allegations, | am not satisfied that she has provided
sufficient evidence to permit the Board togfotentially find that they are valid,

With tespect to failing to pursue an apology from the University, | note that the Legal &
Legislative Representative included an apology letter as one of the required elements for a
satisfactory settlement of the harassment grlevance. [See paragraph 2 of the Legal & Legislative

‘Representative’s May 9, 2014 [etter to the University's legal counsel.) | am not satisfled that the
Board €ould potentlallp find that the Respondents failed to pursue an apology from the

University in light of that evidence.

With respect to failing to provide a policy that accommodates the Complainant’s disabilities, it

" Is not clear what the Complainant means by such a policy. If she means a Union policy applying

to the representation of disabled members, such a policy would be an internal Union matter
and beyond the scope of s, 54A(3). If she means a set of accommodations provided for her
personally within her dispute with University, | am nat satisfied that the Board couid potenttally
find that her allegation is valid.

The evidence shows that the Respondents asked the Complainant to inform them__ébout any
specific accommodation she would need at the mediation session, [See W's October 23, 2014

by
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letter.to the- Cnmp ainant:] The Commaiﬂant s counsel responded to WS letter on Cctober 31,
2014. He did not: descr be. any: specific. accommodatiohs for the Compiamant Rather, he
accused: the Respondents of “deliberately refusing the form of accommodation (the ﬁ

- Complainant) medically requires’“ He then proceeded to indicate that the only accommodation

the Complainant required to accommodate her disability was “to be vindicated,” | am not
satisfled that the Board:could ignore W’s efforts to determine measures which could be taken

'to‘,hetp he Complainant participate ifi thé mediation. | also am not satisfied that the Board

ilre the | espondents to provide an accommodation which was beyond their control.
They 'had no way of guaranteeing that the Complainant would uitnmate!y be “indicated” if
either or both Gnevances were taken to arbitration.

With respect to imposing unreasonable deadlings on the Comptamant to respond to
documents, as | have alread[noted above, the Respondents did not requnre the Comn!afnant 5
approval to use documents or move the case forward, e

Wlth respect i‘o taking adequate steps to determme if an offer to setﬂe ‘was in the
Complainant’s best interests, | am not satisfied that the Board c:ould potentially require the
Réspondents to ighore an acceptable settlement offer when the outceme of arbitration would

‘have been, at best, unclear, While Dr. Rosenberg felt that “vindication” would be the best- way

for the ‘Complainant’s mental disability to be addressed, the Respondénts had no way to

guarantee that an arbitrator would provide that vindication. On the other hand, the draft’
settlémént agreement which the Respondents negotiated: .

» provided the Complainant with a two-year reappointment to her prévious position;
» reinstated her to the precedence list at the same level she had attained when she'was
dismissed;
» required the University to withdraw the March 21, 2011 disciplinary letter; and
« required the University to pay het monetary compensation.
In return, the Complainant was required to:

* provide miédical clearance that she was physically able to return to her position;

e comply with the University Policy on Social Media and Personal Privacy;

» comply with University Regulations regarding submission of marks; -

» be responsive to students who she is advising or for whom she is providing letters of
- reference; :

s notlfy administration of absences with as much advance notice as possible;

s submit an updated dossier; -

¢ execute'd full and final release; and

» agreeto aconfidentiality clause.

I am not satisfied that the Board cou!d find hat the Respondents represented the Complainaiit
in a dlscrtminatory manner when they refused to proceed'to arbltration aven though they had




negotiated ‘a comprehenswe settlement agreement remstating her to her pre-dismissal
position. : :

!s thss complamt supported by sufficient evidence to- satfsfv me-that' the' Board éould
/ find that the Respondents represented the Complainant in bad faith?-

Based :on Judd, | jcj‘c__ms'id_é'r '”b'ad féi'tl'i”" representation td.'ha\ie'-'Qqﬁi}ﬁréd‘iffvifh.en' 'ai:‘nj employee is
represented differently than: other bargaining unit members in comparable circumstances

because of ill-wll], Hostility, or a'desire to exact revenge against the employee, In-hér complaint,
the Complainant-alleged that the Respandents represented her iri & bad faith manier by:

¢. failing to move her grievances forward in atl mely manner,

. threatemng to stopher active mvo!vement in the grievarices when she compiaaned that_
she requ:red fiore time? :

s requiring  her to undergo an assessment to cfetermine |F si'se had High Conﬂ
Personali ty Disorder befare movmg her grrevances forWard '

 am not sétisfred "t'hat‘ the présent evrda’ncepermlt the Board to otential!y' ’md that the

Respondents represented the Complamant in bad faith,

As with drscrlminatary representat;on, Nega‘clons of bad faith representation must be analyzed

in the context of the bargaining unit and representation provnded to other bargaining unit
members. The Complainant has not provided eviderice showing how the Respandents
represented other bargaining unit members, Consequently, the Board has not been provided
with the evidence it-would need to find that the Complainant was represented differently than
other members, As 3 result, t am not satisfied that the Board has beéen provided with the
evidence it 'ne.éds‘_to potentially find that the Complainant was represented in bad faith.

Turning to the Compla ‘._t s specific allegations of bad faith representation, | am not satisfied
that the Board(could find khat the Respondents represented the Complainant in bad faith by
failing to move her grievances forwa

Over three years elapsed between the date the Complainant was dismissed, and the date when
the mediation was scheduled ta take place. While that Is a troublmg [ength of time, | am not
satisFied that the BoardCould potentially¥ind that the Respondents were solely responsible for
that_delay. Rathei, L am 3aTisFied that the Board could only find that the Complainant also

yedr3 significant role [n delaying the progress of the Grievances. Since the evidence reflects
that the parties were at [east jointly responsible for the delay the progress of the Grievances, |
am not satisfied that the Board could potentially find that the delay amounted to bad faith
representation on the Respondents’ part.

As | have already noted, the evidence shows that the Complainant/Respandent relationship
was strained throughout the representation period, and that the strain interfered with the
Unlon’s collection of evidence and ability to schedule case related dates. For example, the
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For example in he, ' arc:h 3, 2914 Ietter to W the ‘egat & Legislatlve Representatwe explams
that the Union could not sat arbitration datés because the Compla nant had not made decisions
abo tdlsclosmg medtcal ewdence S : P

Even if the Beard could ﬂnd that defays I pursuin'-« gielance amount to bad faith

: repwm I am’ not satssf;ed that the file evﬁnce Q/ould- otentlaily permlt the Board to

reach that conclusio tuation. - N~

The B‘ﬁ'a"rd'-'té;ild' r,id't '=’ignor"e‘ t'h'e esiidéntéz-th'a'tj:‘ &is;‘greeﬁéﬁtﬁ betwéén the Complainant and

- Responderits fiegatively affected the progress of the Grievances. Therefore, | any satisfied that %
. the Board@nly potentially find that the Complalnant was at least partiafly responsible for

the amotnt of time it took for the grievances to progress to mediation. Since the Board could -
hot find that the Respondents were solely responsible for delays in the resolution of the

_Grievances, | am not satisfied that the Board could potentially find that evidence of the age of
the grievances provided an acceptable basis for a further finding that the: Respcndents

represented the Compiamant in bad faith.

I am not sat:sﬂed that- the file evidence @ould permibthe Board to potentially find that the
Resporidenits represented the Complainant in bad faith by threatening to curtail her
involvement in the case beécause she needed more tume thh all respect to the Complainant
the evidence does not suggest that thisallegation is valld

The evidende includes a copy 6f the lattér W wrote to the Complainant on November 14, 2014.
Amongst other things, the letter accompanied documents to be used during the December
mediation. The letter informed the Complainant that the Union’s documents needed to be filed
on November 18, 2014; and asked her to provide her “comments and suggestions” by 4:00 p.m.
on November 17. The letter also reminded the Coniplainant that she had been pravided with an
early draft of the Union’s submission on November 7, but the Union had riot received her
feedback, The letter further reiterated that Union would continue to prov:de documents and
submissions 16 the Complainant for her “review and/or information as appropriate ”

Having _revfewed W's letter carefully,r 'I am unable to see anything indicating that the
Rms'would curtail the Complainant’s involvement in the case If she did not provide her
fegdback on "the Union’s documents. Moreover, .| can see. nothang Complainant could
reasonablv interpret as indicating that she would not be weléome at the mediation regardless
of whether she commented on the documents.




| ant hot satisfied’ that there is sufficlent evidence to permit the Board to fmd that the

Respohdents represented the Complamant in bad faith by requiring het to: amdérgo an’
assessment to deterrnine if she had “High Confilct Personality- Dlsorder" before movirg her

grievances forward.

The evidence shows that High Confilct Personality Disorder issue-arose.in the Legal' & Legislative
Répresentative’s April 16, 2013 legal opinion referréd to above. Under the: heading’ “Medical

information/file not provided”, the Representative wraté:

S also reviewed the materials from the Lancaster House Audio Conference on March’
21, 2013; “High Conflict Persona!itles Dealing with Difficult' Behaviours and
parsonality Disorders”.. We are not making any assumptions ar conclusions as to
whethier (the Complainant) falls within-this ambit;and we do not have the medical
evidence to confirm.or-deny it S0, since the medical evidence is lacking we can anly
consider this possibility. Although | hesitate to mention this, we are obliged -to
consider the- possibility, as indicators ‘appear to be present. ‘Of ¢ourse we would
need adoctof to provnde some answers, whu:h hasn’t happened. :

In-an April 24 2013 ema;l respectmgthe legal opiniom, the Complafnant’ described the Legal &

‘Legislative Representative’s comments about High Conflict’ Personality Disorder as “absurd”.

“the assessment to determine whether disability w .
Grievances/ The evidence reflects that the Compfamant participated in the psycho!oglcal
assessment, but does not disclose what the resu!ts were.

However she indicated that she would be “more than willing to submit to an assessment by a.

registered clinical psychologist.of the Union’s choice. And will also permit an interview between
my GP and the psychologlst

In a letter dated May 15 2013, W thanked the Compia nant for her cooperatton, ahd indlcated »

that:

¢ the choice of psychologist srfhoﬁldfﬁ. be made in cooperation with the Complainant’s
physician;
¢ the Union would pay the referral and assessment costs; and

¢ the Complainant’s medical information and psychological assessment would be-

reviewed and discussed In preparation for arbitration (which at that point was
scheduled to take place starting on July 23, 2013).

In a September 13, 2013 letter to the Complainant, the Union’s Atlantic Regional Director

explained that the Union believed it was obllgated to ask for the High Conflict Personality
Disorder assessment in order to properly prepare for arbltration The Umon beheved it needed

- -

| am not'satisﬁed that the Board"coul'éf"pb’tént’iaﬂy find that the Respondents acted In bad faith
by asking the Complalnant to undergo a High Conflict Personality Disordér assessment.




*5_&1‘55’ecti‘oh__-"B'Mj(-_?...)_} required the Respondents to adequately inform themselves before

representing 'fhe_*_cbmpiéi‘nantmme{ as well as allegations the Complainant has made,
show that conflicf “existed between  the Complainant _and members of the University

; Iii“l N . . - .

| | adeiAistration for a significant period of time. Under those circumstances, [ am not satisfied
F : that the Board could potentially find that the Respondents acted in bad fafth by concluding that
L ‘personality traits may have been a relevant consideration for an arbitrator dealing with the

| caseAsaTesult, Talso am not satisfied that the Board could potentially find that tie
Respordents acted in bad faith by seeking to acquire an expert opinion which could either
eliminate’ the Cpmplainant's personality traits as a factor in her relationship with the
\administration; or provide evidence: establishing that the University had duty to
accommodate those traits, .
P “Having reviewed this complaint carefully, | am not satisfied that there is sufficient evidence to
o . potentially permit the Board to find that the Respondents failed to comply with s, 54A(3).
LD Consequently, i must dismiss the complaint, .

f CONCLUSION:
-

~ The Complainant’s cbrr’ip%_?a'fh't‘is:-.-diisﬁm:i‘s“s"ed-.-f -

| [- . DATED AT HALIFAX, NOVA SCOTIA, THIS 13™DAY OF NOVEMBER, 2015. -

! | OV Briari Sharp
R Review Officer
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