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INTRODUCTION

Canada’s system of military justice is deeply rooted in the fertile medium of necessity,
tradition and history.

Of necessity, it differs in important respects from its civilian counterpart. By tradition, and
as a matter of commitment, it has remained loyal to its distinct characteristics — and
correspondingly resistant to external oversight, civilian influence, and proposed reforms
that would impact the chain of command. As for its history, Canada’s military justice
system has always been separate from our civilian system of justice and it embraces that
historical fact.

These deep roots are solidly embedded and, in some respects, stubbornly entrenched.
But our military justice system must nonetheless conform with evolving social values and
contemporary legal norms. It has partly for that reason been made subject by Parliament
to external scrutiny, at fixed intervals, by an Independent Review Authority." As the
Supreme Court of Canada noted in Stillman, these independent reviews facilitate the
continuing evolution of our military justice system by “ensuring the system is rigorously
scrutinized, analyzed, and refined at regular intervals” 2

| am the Third Independent Review Authority.> My mandate has required me to “rigorously
scrutinize and analyze” the structure and operation of Canada’s military justice system
writ large,* and | have sought to do so with due regard to its distinct needs and objectives.
More particularly, | have borne in mind the changing nature of Canada’s military missions,
foreign and domestic; the evolving gender and ethnic composition of the Canadian Armed
Forces (“CAF”); and the impact of modern technology on disciplinary and judicial
proceedings.

1 Pursuant to section 273.601 of the National Defence Act, RSC 1985, ¢ N-5.
2 R v Stillman, 2019 SCC 40 (“Stillman”) at para 53.

The Right Honourable Antonio Lamer, former Chief Justice of the Supreme Court of Canada, was
the First Independent Review Authority and his report was delivered in 2003. The Honourable
Patrick J. LeSage, former Chief Justice of Ontario’s Superior Court of Justice, was the Second
Independent Review Authority and his report was delivered in 2011.

Subsection 273.601(1) enumerates the provisions of the National Defence Act, “and their
operation”, to be reviewed. My mandate is to review statutory and regulatory provisions, and
administrative policies and practices, relating to the military justice system in the broadest sense —
including the Code of Service Discipline, military tribunals, summary trials and courts martial,
prosecution and defence counsel services, the military police and the Canadian Forces National
Investigation Service, police oversight, the military grievance process, the Ombudsman for the
Department of National Defence and the Canadian Forces, and much more.
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Elsewhere in my Report | comment on the efficacy and utility of independent reviews of
this sort. And | shall have something to say as well about the constraints my review has
been subject to — some unavoidable, others unwarranted. But | think it best to begin
instead by setting out the principal principles governing this review.

First, the rule of law is a fundamental principle of justice in Canada. Equality before the
law is one of its essential components. This means that the same laws apply — and apply
equally — to everyone in Canada. Exceptions to the law’s equal treatment of everyone in
Canada must be rationally connected to a valid objective. And, as a matter of principle,
they should curtail protected rights and freedoms no more than necessary to pursue or
achieve that objective.

A separate system of military justice is demonstrably justified by the military’s need to
maintain discipline, efficiency and morale. Fostering these requirements is a valid
legislative objective. It follows that Canada’s system of military justice may subject
members of the armed forces to a standard of conduct and to limitations on due process
foreign to civilian law.

To respect the rule of law, however, these departures from the civilian legal system should
be reasonable, proportionate and rationally connected to the maintenance of discipline,
efficiency and morale in the CAF.

Dealing in Moriarity® with contested provisions of the National Defence Act, Justice
Cromwell of the Supreme Court of Canada put the matter this way:

[The purpose of the challenged provisions] is to maintain discipline, efficiency and
morale in the military. The real question, as | see it, is whether there is a rational
connection between that purpose and the effects of the challenged provisions.®

Several decisions of the Supreme Court of Canada, before and since Moriarity,” have
considered the limitations in the military justice system on substantive rights and
procedural safeguards that apply in civilian proceedings. These cases all deal with the
constitutional validity of various elements of Canada’s military justice system. They mainly
concern matters of jurisdiction and establish that military status is alone sufficient, as a
matter of constitutional law, to justify limitations by the military justice system on the rights
enjoyed by an accused in proceedings before civilian courts. Cumulatively considered,
they establish the minimum constitutional requirements and not desirable limits on
fairness and due process in the military justice system.

R v Moriarity, 2015 SCC 55 (“Moriarity”).
Ibid at para 46 (emphasis added).

Including the oft-cited cases of R v Généreux, [1992] 1 SCR 259 (“Généreux”) and Stillman, supra
note 2.
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My recommendations, on the other hand, are not concerned with the minimum
constitutional requirements set out in Généreux, Moriarity and Stillman. They assume
jurisdiction and focus on how jurisdiction should be exercised, as a matter of fair policy
and sound principle.

More particularly, my recommendations focus on how Canada’s military justice system,
consistent with the CAF’s need to maintain discipline, efficiency and morale, can exercise
its unchallenged jurisdiction more fairly, more efficiently, more independently, without
conflicts of interest — real or apparent — and with appropriate oversight.

Clémenceau notwithstanding,® | view Canada’s military justice system as, above all, a
justice system. If it were meant to completely replicate or “mirror” Canada’s civilian justice
system, it would be difficult to justify its distinct and separate existence. It has its own
history, its own substantive and procedural rules, and its own defining characteristics and
objectives. But every justice system, military or civilian, must be measured by the
independence of its actors, the clarity of its prohibitions, the fairness and transparency of
its proceedings, by how it treats offenders and victims, and by its adherence to universal
principles of fundamental justice.

Like others among our allies, Canada’s military justice system has evolved in each of
these defining respects. But even bearing in mind the military’s need to maintain
discipline, efficiency, morale and operational capability, our military justice system can
benefit from periodic review and further reform.

Members of the CAF accept danger to themselves in order to protect others at home and
abroad. Canada owes them more than a minimally acceptable system of justice. They
are entitled to “a better system than merely that which cannot be constitutionally denied”.®
As a matter of principle, Canada is morally obliged to provide it.

Progress has been made in this regard' but more needs to be done.

Unacceptable systemic delays are prevalent; training, notably of officers and members
involved in disciplinary proceedings or grievances, needs to be improved; sexual
misconduct and hateful conduct require more effective intervention; military judges,
prosecutors, defence counsel and the military police need to be more independent of the

Georges Clémenceau, twice Prime Minister of France in the early 1900s, is reputed to have said
that "Military justice is to justice what military music is to music".

9 The First Independent Review by the Right Honourable Antonio Lamer P.C., C.C., C.D. of the
provisions and operations of Bill C-25, An Act to amend the National Defence Act and to make
consequential amendments to other Acts, as required under section 96 of Statutes of Canada 1998,
c 25 (September 3, 2003) (“Lamer Report”) at 1, 21.

10 Stillman, supra note 2 at paras 42ff.
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chain of command; and members of the CAF, junior members particularly, must be given
more help in striving to perform their duties and seeking to exercise their rights under the
military justice system that governs their lives.

CAF members cannot unionize or bargain collectively. They do not have employment
contracts and do not have access to independent tribunals to defend their interests. When
treated wrongly or unfairly, their principal means of redress is the CAF’s grievance system
— a broken grievance system, as we shall see below.

CAF members have no right to jury trials. And unless they choose trial by courts martial
where that option is open to them, they will be tried summarily without legal
representation. They are disadvantaged by the Military Rules of Evidence.'® Upon
conviction, their rights of appeal are narrower than in the civilian system; upon acquittal,
they are subject to broader rights of appeal by the Minister of National Defence or counsel
instructed by the Minister for that purpose.

As a matter of principle, | repeat, members of the CAF should not be deprived of legal
rights and recourses available to civilians — and certainly not for reasons unrelated to the
military’s operational requirements or maintenance of discipline, efficiency and morale.
And even where service members are justifiably deprived of civilian rights and recourses,
the military system of justice should afford them alternative and effective rights of redress,
fortified by independent and empowered oversight.

The military grievance system, in particular, has not done that for decades and it does not
do so now. Chief Justice Lamer found “unacceptable” in 2003 the almost 800 grievances
then outstanding, some for 10 or more years. The Acting Chief of the Defence Staff
acknowledged very recently that the number of grievances at the Initial Authority and Final
Authority levels “is unacceptable, and does little to inspire trust in our sailors, soldiers,
aviators, and special operators”.'? The CAF, he added, “must do better’.!®

Indeed, it must: There were at least 1304 outstanding grievances in the CAF in mid-2020,
almost equally divided between the Initial Authority and Final Authority levels. At least
200 were more than three years old, including 11 that dated back six to 10 years. As of
February 21, 2021, the number of outstanding grievances had risen to 1350: 654 at the
Initial Authority level, 696 at the Final Authority level.

11 CRC ¢ 1049.

12 CDS Directive for CAF Grievance System Enhancement (March 3, 2021) (“CDS Directive”) at para
4

13 Ibid.
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Here again, the CAF is meeting neither its own objectives of discipline, efficiency and
morale nor its special obligations to members. Its grievance system provides neither
satisfactory nor timely redress. The CAF, | believe, is morally obliged to make up to its
members for the risks they take and the rights they forego. It is bound to provide them
with a better system of redress than its unacceptable grievance system now provides —
nearly 20 years after its grievance system was found “unacceptable” by Chief Justice
Lamer.

Delays of this sort undermine discipline, exemplify inefficiency and sap morale.
]|

The hallmark of a healthy system of justice is the independence of its principal actors:
judges, prosecutors, defence counsel and senior court administrators. They must be free
and appear to be free to discharge their duties without regard to their own interests,
without regard to the rank or status of the witnesses they hear, the litigants they represent,
or the officers and members they judge. They must be free to act without concern that the
manner in which they discharge their duties might please or displease anyone capable of
influencing their promotions or careers.

In my view, increasing the independence of its actors would enhance Canada’s military
system of justice without harm of any sort to the discipline, efficiency or morale of the
forces. My recommendations, if implemented at least in substance, would foster that CAF
objective.

A healthy system of justice must reflect not only the evolving social values of society at
large, and not only the evolving cultural attitudes of the CAF itself, but also the emerging
shift in its ethnic and gender composition. It must also take into account any structural or
operational requirements dictated by the changing nature of its foreign and domestic
activities.

Technological advances that shorten distances virtually and facilitate travel-free courts
martial and tribunal hearings must be considered as well. In some measure at least, they
reduce historic obstacles to timely courts martial, to expeditious disciplinary proceedings
and to prompt administrative interventions.

Shortened delays and increased efficiencies inevitably enhance morale and support the
distinct objectives of a separate military system of justice.

My recommendations are meant to align with those objectives as well. They are meant to
assure confidence in the system,— from within and without — by adding significant
elements of fairness and due process to justice within the CAF.
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| am persuaded that the current leadership of the CAF has the will to materially improve
its deep-rooted system of justice. And | have endeavoured, with the benefit of its input
and the guidance of my team, to help show the way. My findings and recommendations
are set out in the chapters that follow, with a summary at the end.

"

The day before my Report was due, the Minister of National Defence launched an
independent, external review of sexual misconduct in the CAF and the Department of
National Defence (“DND”). | am delighted that this review will be conducted by the
Honourable Louise Arbour. | will be happy to assist Justice Arbour’s review however |
can.

And | am pleased to see that Justice Arbour’s mandate provides for interim reports and
recommendations. To the extent that she sees fit, this will enable Justice Arbour to benefit
from the breadth and depth of my own review,' which for nearly six months heard
extensive evidence from victims of sexual misconduct, from support groups, from other
experts in the field and from officers and members of the CAF, past and present.

My review has confirmed the factual findings of the Honourable Marie Deschamps, who
in 2015 completed her independent review on sexual misconduct in the CAF:° the nature,
extent and human cost of sexual misconduct in the CAF remain as debilitating, as
rampant and as destructive in 2021 as they were in 2015.

Unlike Justice Deschamps, who had a more restricted mandate, my review has focused
on the military justice system and related aspects of sexual misconduct in the CAF. My
recommendations nonetheless complement or reiterate Justice Deschamps’s, in
substance at least.

| hope that my Report will enable rapid implementation of the pressing reforms |
recommend. | see no reason, for example, to delay removal of the present duty of victims
to report their victimization to the chain of command, which impacts on their autonomy
and, | have been told, risks their exposure to reprisals, ostracization and pressures to
withdraw their complaint.

Nor is there any compelling reason to delay the provision of free and independent legal
advice to victims. Or to continue to investigate and prosecute sexual offences in the

14 The details are largely set out below, in the Chapters on “Mandate and Methodology” and “Sexual

Misconduct”.

External Review into Sexual Misconduct and Sexual Harassment in the Canadian Armed Forces
by the Honourable Marie Deschamps, C.C., Ad. E., External Review Authority (March 27, 2015)
(“Deschamps Report”).

15
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Vii

military justice system without affording victims the rights that would protect them in
proceedings before civilian courts for the same offences.'®

Finally, | would urge the priority implementation of the Declaration of Victims Rights
provided for in Bill C-77, which was adopted in 2019."7

The prompt adoption of these recommendations will help spare victims of sexual
misconduct the inevitable harm to their health and careers that delayed implementation
would cause.

Another fresh initiative, this one related to the CAF’s broken grievance system, was also
launched by the CAF during the latter part of my review. The details are set out below in
my Chapter on “The Military Grievance Process”. Some of my recommendations
regarding the CAF’s grievance system can likewise be implemented immediately. They
would help to ensure the timely disposition of grievances and thus reduce the stress and
anxiety of present and future grievors. Many have had to wait years — and will likely
otherwise have to wait still longer — to have their grievances finally decided.

It is my fervent hope that the sexual misconduct and grievance initiatives launched by the
DND and the CAF on the eve of my Report will not delay the implementation of the urgent
reforms regarding both.

| recognize, of course, that some of my other recommendations will require legislative
amendments. Others will need consideration by working groups or further study by the
DND or the CAF. This neither requires nor justifies postponement of what can and should
be done now for members of the CAF.

In short, | hope that my urgent recommendations will be implemented promptly and that
all others will be considered with an appropriate degree of priority.

\'

Following tradition, my Report is written in the first person singular. | take full
responsibility, but not full credit, for its contents.

My Report is in fact the product of my team: Jean-Philippe Groleau, Senior Counsel,
Guillaume Charlebois, Associate Counsel; and Morris Rosenberg, C.M., Consultant.
Messrs. Groleau and Charlebois are both accomplished counsel with Davies Ward
Phillips & Vineberg, a law firm with which | am associated as Jurist in Residence.
Mr. Rosenberg has had a distinguished career in the federal public service, where he
served, successively, as Deputy Minister of Justice, Health and Foreign Affairs. All three

16
17

| refer here, of course, to sexual offences that can be tried in either system.

An Act to amend the National Defence Act and to make related and consequential amendments to
other Acts, SC 2019, ¢ 15.
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have my unreserved gratitude. So too does Marie-Chantale Lantin, our administrative
assistant.

In a sense, this Report belongs as well to dozens of Canadian and foreign experts who
graciously shared their time, insights and experience with my team; to the CAF officers
of all ranks who met with us alone and in groups; and to the many service members who
joined us in 16 town hall meetings.

| am also indebted to senior officials in the DND, notably the Deputy Minister, Jody
Thomas, and the Assistant Deputy Minister (Review Services), Julie Charron.

| owe a special word of thanks to the Judge Advocate General, Rear-Admiral Genevieve
Bernatchez, and members of her office. | am grateful as well for the coordination and
logistical support provided throughout by the members of the Independent Review
Authority Secretariat, Marta B. Mulkins and Christopher French, and by the CAF officer
who assisted them, Captain Jeffrey Pittman.
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MANDATE AND METHODOLOGY

I MANDATE
Subsection 273.601(1) of the National Defence Act'® (“NDA”) provides as follows:

273.601 (1) The Minister shall cause an independent review of the following
provisions, and their operation, to be undertaken:

(a) sections 18.3 to 18.6;

(b) sections 29 to 29.28;

(c) Parts lll and IV; and

(d) sections 251, 251.2, 256, 270, 272, 273 to 273.5 and 302.

Section 273.601 of the NDA was implemented in response to the first recommendation
of the First Independent Review Authority, retired Chief Justice of the Supreme Court of
Canada Antonio Lamer. Chief Justice Lamer recommended “that the requirement that
there be an independent review by the Minister of National Defence'® be amended to
specifically require a review of the military justice system and the Canadian Forces
grievance process. This requirement for a review should be entrenched in the National
Defence Act”.?°

Pursuant to his authority under section 273.601 of the NDA, the Minister of National
Defence, the Honourable Harjit S. Sajjan (“Minister”), issued on November 5, 2020, a
Ministerial Direction appointing me as the Third Independent Review Authority.?' A copy
of the Ministerial Direction is appended to this Report as Schedule A.

18 RSC 1985, ¢ N-5.

19 Subsection 96(1) of An Act to amend the National Defence Act and to make consequential
amendments to other Acts, SC 1998, ¢ 35 (“Bill C-25”) provided that “[t}he Minister [was to] cause
an independent review of the provisions and operations of this Act to be undertaken from time to
time”. Subsection 96(1) of Bill C-25 defined the mandates of the First Independent Review
Authority, in 2003, and Second Independent Review Authority, in 2011. | am the first independent
review authority appointed pursuant to subsection 273.601(1) of the NDA.

Lamer Report, supra note 9 at 10.

Ministerial Direction, Schedule A at para 1.

20
21
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The Ministerial Direction describes my mandate as follows:

2. The Third Independent Review Authority is to conduct an independent review
pursuant to section 273.601 of the NDA and report the outcomes of this review
directly to the Minister of National Defence. The provisions subject to review are
enumerated in subsection 273.601(1) of the NDA.??

The provisions listed in subsection 273.601(1) of the NDA form the basic structure of the
military justice system, the military grievance process and the regime for complaints about
or by military police. But my mandate is not — and indeed could not be — strictly limited to
those provisions: it necessarily includes “their operation”.?®> And those provisions do not
operate in a vacuum. Their operation is inseparable from that of other, non-listed
provisions of the NDA, of the Queen’s Regulations and Orders for the Canadian Forces
(“QR&O0”) and of diverse other regulatory instruments including Defence Administrative
Orders and Directives (“DAOD”); directives or policies by military justice actors, and
Group Orders of the Canadian Forces Military Police Group.

Moreover, the existence of sound statutory and regulatory norms is essential but not
sufficient to generate an appropriate system. The rules that govern the system must also
be properly — and verifiably — understood and applied by the relevant actors and decision-
makers. Understanding the operation of the provisions listed in subsection 273.601(1) of
the NDA therefore requires a consideration of institutional practices, training initiatives,
and available data. | have understood that all those elements are included in the scope
of my review, and make recommendations accordingly in this Report.

Il METHODOLOGY

A. THIRD INDEPENDENT REVIEW AUTHORITY TEAM
| was assisted in my review by:

(a) Morris Rosenberg C.M. (B.A., LL.B., LL.M.), a former Deputy Minister of Justice
(1998-2004), Health (2004-2010) and Foreign Affairs (2010-2013) with the
Government of Canada, as my Consultant;

(b)  Jean-Philippe Groleau (LL.B., LL.M.), a partner with the law firm of Davies Ward
Phillips & Vineberg LLP, as my Senior Counsel; and

(c) Guillaume Charlebois (LL.B., LL.M.), an associate with the same law firm, as my
Associate Counsel.

22 Ibid at para 2.
23 Subsection 273.601(1) of the NDA.
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11.

B. RETAINER AND PRELIMINARY ANNOUNCEMENTS

| was formally retained on October 16, 2020, prior to the issuance of the Ministerial
Direction on November 5, 2020. Pursuant to my contract with the Department of National
Defence (“DND”), | was required to provide my Report no later than April 30, 2021.%

My review was publicly announced in a news release issued by the Minister on November
16, 2020 and appended to this Report as Schedule B. The news release encouraged
“[plersons who have an interest in the military justice system [...], military grievances, the
Canadian Forces Provost Marshal and the Military Police Complaints Commission” to
provide written comments or submissions by January 8, 2021. A dedicated email address
(review.authority@dwpv.com) was created by my counsel to allow any person to send
information or documents directly to my team and in full confidentiality. That email
address was provided in the news release.

Other communications to the same effect were issued in the same period by the DND or
the Canadian Armed Forces (“CAF”):

(@) A Canadian Forces General Message (“CANFORGEN”) was posted on November
16, 2020 on the DND/CAF Intranet.?

(b) In the following days, the Independent Review Authority Secretariat of the DND
(“IRA Secretariat”) sent out letters to external stakeholders and senior CAF
officials to alert them to my review, to advise them that | may seek introductory
discussions, and to encourage them to make submissions.

(c) A dedicated webpage for my review went live on November 26, 2020.

(d) A message was also posted on November 27, 2020 on the CAF’s Facebook and
Twitter accounts.

On November 27, 2020, | decided to issue my own news release to address any potential
concern that | may not be acting at arms’ length from the DND and the CAF. My news
release was published in both official languages on Canada Newswire, and was picked
up in articles published in various newspapers in both English and French. It included a
detailed list of the matters subject to my review, a presentation of my team, a statement
of our independence from the DND and the CAF, and a renewed call for submissions by
“‘any member of the public or of the Canadian Armed Forces” by January 8, 2021. A copy
of my news release is appended to this Report as Schedule C.

24 As a result of subsection 273.601(2) of the NDA, the Minister must cause this Report to be laid
before each House of Parliament by June 1, 2021.

25 CANFORGEN 149/20, Independent Review.
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Finally, an announcement of my review and a call for submissions were published on
December 16, 2020 in The Maple Leaf — the national, online source for stories about the
DND and the CAF. A copy of the article is appended to this Report as Schedule D.

C. EDUCATIONAL BRIEFINGS ON MILITARY JUSTICE FOUNDATIONS

Like all members of my team, | am a civilian with no military experience. None of us have
any prior or current affiliation with the DND or the CAF.

On October 27, 2020, | was provided with “Military Justice Reference Materials” by the
IRA Secretariat. The list of those materials is appended to this Report as Schedule E.
Over the course of my review, additional references were provided by the DND or CAF
officials, external commentators and foreign experts with whom | met.

From November 3 to 13, 2020, my team and | took part in several multi-hour educational
briefings on the foundations of the military justice system. Most of the sessions were given
by legal officers from the Judge Advocate General Independent Review Support Team
(“JAGIRST”). Two were given by the Canadian Forces Provost Marshal and the Director
Canadian Forces Grievance Authority teams.

D. INTERVIEWS WITH OFFICIALS OF THE DEPARTMENT OF NATIONAL DEFENCE AND
CANADIAN ARMED FORCES

From the first days of December 2020 to the end of March 2021, my team and | attended
over 30 briefings or meetings with DND or CAF officials, as well as representatives of
organizations involved in the military justice system, military grievance process and
regime for complaints about or by military police. The officials and organizations | met
with are listed in Schedule F of this Report.

| learned about the particular functions, roles and concerns of those officials and
organizations. My team and | also asked many questions, including a significant number
relating to potential areas of reform. Most of our questions were directly answered during
the meetings. Those which required further study or more detailed answers were noted
as requests for information (“RFIs”) and answered subsequently in writing.

E. IMPLEMENTATION STATUS OF RECOMMENDATIONS AND OTHER REQUESTS FOR
INFORMATION

In considering my appointment, | asked what had become of the recommendations of
Chief Justice Lamer and of those of the Second Independent Review Authority, retired
Chief Justice of the Ontario Superior Court of Justice Patrick J. LeSage.?® Once | was

26 Report of the Second Independent Review Authority to the Honourable Peter G. MacKay, Minister

of National Defence, by the Honourable Patrick J. LeSage, C.M., 0.0Ont., Q.C. (December 2011)
(“LeSage Report”).
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appointed, | formally requested further details on the implementation status of previous
recommendations from several independent, external or parliamentary committee
reviews of the Canadian military justice system.

On November 4, 2020, my team provided the IRA Secretariat with the template for a
Report as to the Implementation Status of Previous Recommendations (“Iimplementation
Status Report”). The template listed the recommendations contained in reports ranging
from the 1997 Report of the Commission of Inquiry into the Deployment of Canadian
Forces to Somalia?” (“Somalia Inquiry Report”) to the 2019 Report of the Standing
Senate Committee on National Security and Defence on Sexual Harassment and
Violence in the Canadian Armed Forces.?® | enquired about the implementation status of
each recommendation, as well as the means of implementation or the rationale for non-
implementation or partial implementation.

When | made this request, | expected the information to be readily available within the
DND or CAF. | believed that | would be provided with the details sought within a matter
of days, or weeks at most. | was soon informed, however, that there had not been a
systematic tracking of the implementation of prior review recommendations. | appreciate
the significant efforts of DND and CAF officials to pull this information together during the
ensuing months. From December 2020 onward, | was provided with partial answers on a
rolling basis. The Implementation Status Report was finally completed in March 2021.2°

The RFls taken during briefings or meetings, and additional RFIs asked over the course
of my review, were tracked by the IRA Secretariat. The answers were, for several months,
slow in coming. By February 24, 2021, | had not received answers to the bulk of the RFls
(excluding iterations of the Implementation Status Report). At that time, | requested that
all remaining information be sent by March 9, 2021, so that | would have a complete
record on which to draft my Report. The DND and the CAF complied with my request for
the vast majority of remaining RFls.

| am grateful for the substantial efforts that were made by all to answer the RFls. However,
| am particularly appreciative of the assiduous efforts of the JAGIRST, who drafted close
to 50 detailed papers, supported by helpful annexes, statistics and references, to answer
those of my RFls which were directed to the Office of the Judge Advocate General
("OJAG").

21 Dishonoured Legacy: The Lessons of the Somalia Affair, Report of the Commission of Inquiry into

the Deployment of Canadian Forces to Somalia (June 1997).

Sexual Harassment and Violence in the Canadian Armed Forces, Report of the Standing Senate
Committee on National Security and Defence (May 2019).

In the meantime, Brigadier-General (retired) Kenneth Watkin, who was Judge Advocate General
from 2006 to 2010, helpfully provided me with a detailed chart of his own making identifying the
status of the 57 recommendations of Chief Justice Lamer pertaining to military justice. | am highly
appreciative of the time he devoted to prepare this document.

28

29
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F. INTERVIEWS WITH EXTERNAL COMMENTATORS AND FOREIGN EXPERTS

| did not limit my consultations to the briefings or meetings with the officials and
organizations listed on Schedule F. On the contrary, to better understand the diversity of
views which exist on the Canadian military justice system, and to compensate for our lack
of military experience and initial lack of military law expertise, my team and | actively
sought input from commentators external to the CAF, including lawyers, academics and
retired members of the CAF. We contacted several of them even before receiving their
written submissions, if any.

We also consulted eight military justice experts from other countries, including all of our
Five Eyes partners, to learn about relevant military justice experiences in their
jurisdictions.

From the first days of December 2020 to the end of March 2021, close to 40 meetings of
this sort were organized, usually one or two hours in length each. The persons we met
are listed in Schedule G of this Report, except for those who asked that their participation
be held in confidence.

Several methods were used to identify the commentators whom we decided to contact to
organize meetings. Some directly contacted my team or me. Others were suggested by
observers of military justice or, as we progressed through our meetings, by other
interviewees.3° My team also reviewed academic and media articles on military justice
published in recent years to identify frequent and prominent public commentators. Every
effort was made to avoid echo chambers and, in this regard, Schedule G confirms that
we have met persons with diverse and sometimes opposing views.

G. WRITTEN SUBMISSIONS

Several actors in the military justice system, military grievance process and regime for
complaints about or by military police responded to my call for submissions. Written
submissions and background, policy and issue papers were sent to me by the OJAG, the
Canadian Military Prosecution Service, the Directorate of Defence Counsel Services, the
Court Martial Administrator, the Chief Justice of the Court Martial Appeal Court of
Canada, the Canadian Forces Military Police Group, the Military Police Complaints
Commission, the Military Grievances External Review Committee, the Ombudsman for
the Department of National Defence and the Canadian Forces, and the Sexual
Misconduct Response Centre.

30 While several individuals were helpful, | am particularly appreciative of the early assistance

provided by Lieutenant-Colonel (retired) Frangois Lareau, a former legal officer of the CAF who, on
November 25, 2020, provided my team with a list of 43 individuals with whom | may be interested
to meet. Lieutenant-Colonel Lareau also helped my team find the coordinates of certain retired
members of the CAF who | wished to interview.
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| also received written submissions from approximately 65 individuals, who are listed in
Schedule H of this Report, except again for those who asked that their submissions be
received in confidence.3

| am greatly appreciative of the comments, concerns and anecdotes raised or provided
by all. While some submissions are specifically referred to, all submissions were
considered in the preparation of this Report.

H. TowN HALL MEETINGS WITH MEMBERS OF THE CANADIAN ARMED FORCES

My predecessors, Chief Justice Lamer and Chief Justice LeSage, visited several bases
of the CAF and met members on those occasions. In contrast, my review was conducted
in the midst of the global COVID-19 pandemic, and | regrettably could not do the same.

| nevertheless attempted to meet with as many members of the CAF as possible through
virtual town hall meetings. There may in fact have been some advantages to this
approach. For example, it allowed me to meet members of the CAF from smaller bases
across Canada which | would likely not have been able to visit physically if my review had
occurred under different circumstances. Virtual town hall meetings also permitted greater
confidentiality than in-person meetings would have allowed, as the details required to
connect could be sent only to specific invitees having expressed their interest and the
admissions could be controlled by my team.

The CAF initially suggested that commanding officers identify town hall participants from
their bases, wings and units. The coordinates of those participants would have been sent
to my team to allow the organization of the meetings. | was concerned, however, that
proceeding in this way could have a chilling effect on full and frank discussions. | enlisted
the assistance of the chain of command to inform the members of the CAF of the
upcoming meetings, but | requested that it refrain from directing any member to
participate or not to participate.

On January 17, 2021, CANFORGEN 002/21, Independent Review — Virtual Town Hall
with CAF Members was issued on the DND/CAF Intranet with the following content:

1. The Honourable Morris J. Fish, former Justice of the Supreme Court of Canada,
has been appointed by the Minister of National Defence (MND) to conduct the third
independent review (IRA3) of specified provisions of the National Defence Act
(NDA) and their operation, pursuant to NDA section 273.601.

31 Several of those written submissions were received later in my review. | invited the members of the

CAF who participated in my town hall meetings, discussed below, to provide me with short written
submissions if they felt that they had not been able to convey certain points during the meeting. Al
submissions of this sort were taken in confidence, in keeping with the confidentiality of my town
hall meetings, and are therefore not listed in Schedule H of this Report.
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2. Section 273.601 of the NDA can be consulted at the following hyperlink:
A. https://laws-lois.justice.gc.ca/eng/acts/n-5/

3. The IRA3 will be engaging virtually, in full confidentiality and in both official
languages, with CAF members, regular and primary reserve forces, across
Canada who have comments about the subjects under review. The IRA3 will
organize virtual town hall meetings with various groups of CAF members based on
their rank, in order to encourage full and frank discussions. There will be a town
hall meeting for junior non-commissioned members including Private/Sailor Third
Class to MCpl/Master Sailor, a town hall meeting for CAF members from
Sergeant/Petty Officer 2nd Class to Master Warrant Officer/Chief Petty Officer 2nd
Class, a town hall meeting for junior officers and a town hall meeting for Lieutenant
Colonels/Commanders and Majors/Lieutenant Commanders in a command team
as well as their Chief Warrant Officers/Chief Petty Officer 1st Class (command
teams). CAF members from ranks not included in these four groups can also
contact the IRA3 who will determine where to best allocate them. These town hall
meetings are expected to commence in February 2021.

4. CAF members who have an interest in the military justice system (including the
code of service discipline), military grievances, the external review of military
grievances, military policing, and the Military Police Complaints Commission and
wish to participate in the town hall meetings are encouraged to contact the IRA3
at Davies Ward Phillips & Vineberg LLP, by mail to 1501 McGill College Suite 2600,
Montreal, Quebec, H3A 3N9, by telephone at [...], or by email at:
review.authority(at)dwpv.com.

5. To facilitate the organization of these meetings, interested CAF members must
contact the IRA3 no later than 28 January 2021.

6. CAF members who communicate with the IRA3 should only provide their name,
their rank and their base/wing, and should refrain from providing their comments
about the above-mentioned subject matters in writing, as these written
submissions will not, save exception, be considered by the IRA3 at this point.

7. The IRA3 will contact those retained by them to participate in the town hall
meetings via the IRA3’s own confidential email address. The virtual meetings will
be held on the IRA3’s own platform on a fully confidential basis to foster open and
transparent discussion. Overall themes and results of the discussion are expected
to become public, however identities of individual participants shall remain
confidential .32

32

| was informed at the beginning of February 2021 that CANFORGEN 002/21 would likely not have
been distributed to the civilian personnel of the Integrated Conflict and Complaint Management
service (“ICCM”). On February 8, 2021, my team therefore sent an email to the distribution lists of
all Conflict and Complaint Management Services centres located across Canada. The email invited
the civilian or military members of the personnel of the ICCM having comments about the military
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| received expressions of interest from more than 330 people. Everyone who contacted
my team prior to the town hall meetings, even after the deadline of January 28, 2021, was
invited to participate in one of them.33

As most people expressed their interest in meeting with me without knowing the date and
time where their particular town hall meetings would be convened, not all those | invited
were able to attend. My team and | made efforts, in so far as possible, to reschedule
people who notified us of their conflicting commitments. In the end, we met with 234
people, as broken down below.

Once we began receiving the expressions of interest, we decided that we should meet
separately with members of the military police, members of the OJAG and grievance
analysts in order for the discussions in general town hall meetings to be full and frank,
and for those in specific town hall meetings to be focused on the particular issues of those
constituencies.

To encourage active participation, we limited the number of invitees for any town hall
meeting to approximately 30 people.

In the end, we held 16 town hall meetings of 90 minutes each from February 16 to 26,
2021, namely:

(@)  three for junior non-commissioned members, attended by 20 members of the CAF;
(b)  four for senior non-commissioned officers, attended by 53 members of the CAF;
(c)  two for junior officers, attended by 35 members of the CAF,;

(d) five for senior officers below the rank of lieutenant-colonel and members of
command teams, attended by 90 members of the CAF;

(e) one attended by 12 members of the military police of all ranks;
(f) one attended by 8 chief warrant officers of the OJAG; and

(g) one attended by 16 grievance analysts or members of ICCM personnel.

grievance process or suggestions for its improvement to express their interest in attending a town
hall meeting. The town hall meeting was held on February 26, 2021.

By way of exception, some officers of the CAF of the rank of colonel or above were considered to
be too high in rank, and were instead offered an individual meeting with my team and me.

33
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M. IDENTIFICATION OF PRIORITIES FOR THE INDEPENDENT REVIEW AND LIMITATIONS

The provisions listed in subsection 273.601(1) represent most of the entire NDA. It is
obvious that, in the limited timeframe | was allotted, it was impossible for my team or me
to conduct a review of the operation of every single provision included in my mandate.
Therefore, as Chief Justice Dickson before me, “[w]hile, in some instances, [I] have
commented on what may be considered to be technical matters, [I] have generally tried
to concentrate on the larger issues, so as to provide direction and principles to guide
future reform”.3*

My team and | had to establish priorities for our independent review of the military justice
system. We did so mindful of (a) the concerns which were presented to us, which we
raised ourselves or which were otherwise discussed in our briefings and meetings; and
(b) the written submissions and answers to RFIs received, including the information
contained in the Implementation Status Report.

| should not be understood, as a result of not explicitly addressing in this Report certain
provisions of the NDA, to be confirming that no concern exists about their operation. |
may simply not have been alerted to issues regarding those provisions.

In areas in which | obtained a sufficient number of comments and submissions, | generally
identify in this Report the concerns raised by the particular provisions at stake, as well as
specific solutions to those concerns. Conversely, there are a number of areas for which |
instead recommend that questions be put to working groups or reviewed by other military
justice actors. | do so especially (a) where | was not presented with sufficient information
to allow me to adopt a single solution within a range of acceptable outcomes; (b) where
specific determinations involved wide policy ramifications, including issues of institutional
design or “government machinery”; and (c) where | was otherwise of the view that my
team and | did not have sufficient time, resources or subject-matter expertise to deal
appropriately with a question.

34 Report of the Special Advisory Group on Military Justice and Military Police Investigation Services

to the Minister of National Defence (March 14, 1997) (“Dickson Report”) at 6. The Special Advisory
Group was composed of the Right Honourable Brian Dickson, P.C., C.C., C.D. as Chairman and
Lieutenant-General (retired) Charles H. Belzile, C.M.M., C.D. and J.W. Bud Bird as Members.
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IV.  TERMINOLOGY

In this Report:

(@)  When referring to victims of service offences, | use the term “victim” (rather than
“survivor” or analogous expressions) as victim is the term used in the Declaration
of Victims Rights enacted by Bill C-773% and in the Canadian Victims Bill of
Rights;38

(b) | use the term “participant” to refer to the individuals whom | met over the course
of my review, whether in briefings or meetings with DND or CAF officials or
organizations, in meetings with external commentators or foreign experts or in
town hall meetings; and

(c) To refer to DND or CAF officials, | use the pronouns which reflect the genders of

the current incumbents of positions.

35

36

An Act to amend the National Defence Act and to make related and consequential amendments to
other Acts, SC 2019, ¢ 15 (“Bill C-77").

SC 2015,¢ 13, s 2.
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HAPTER 1 — THE MILITARY TICE SYSTEM

. THE INDEPENDENCE OF MILITARY JUSTICE ACTORS FROM THE CHAIN OF COMMAND

Enhanced independence of military justice actors from the chain of command has been
at the heart of the evolution of the Canadian military justice system. The military justice
system began as “a command-centric disciplinary model that provided weak procedural
safeguards”.3” Historically, the chain of command maintained an important role in the
military justice system. But over time, the actors involved in the investigation and
adjudication of serious service offences were afforded an increased measure of
independence from the chain of command.

The original intent was “to ensure that the inherent conflicts that can occur between
respect for the chain of command on the one hand, and impartial investigation and
adjudication of service offences on the other, do not undermine the legitimacy of the whole
military justice apparatus”.3® The military justice system has made significant progress in
its pursuit of that intended objective, but the objective has not yet been reached.

In my view, the military justice system must continue along the same path in its future
evolution. The chain of command still needs to play an important role in the administration
of military justice, particularly at the summary trial level. Where safeguards are lacking or
insufficient, however, they need to be introduced or bolstered. As it currently stands, the
military justice system needs better protection of the independence of its judges, courts,
prosecutors, defence counsel and police.

A. MILITARY JUDGES

Until the 1990s, Canadian “military judges” were specially-trained members of the legal
branch of the Canadian Armed Forces (“CAF”) posted in the Chief Judge Advocate’s
Division of the Office of the Judge Advocate General (*JAG” and “OJAG”). They remained
posted to this division for as long (or as short) as the JAG considered it appropriate. While
posted, they would sometimes be appointed by the JAG to exercise the functions of a
judge advocate® in courts martial. Between trials, they would perform other legal duties
within the OJAG.

In Généreux,*° the majority of the Supreme Court of Canada ruled that the status of judge
advocates, combined with other features of the military justice system as it then stood,

37
38
39

Stillman, supra note 2 at para 53.

Dickson Report, supra note 34 at 12.

The functions of a judge advocate were analogous to the functions of a civilian judge presiding a
trial by judge and jury.

40 Supra note 7.
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did not meet the minimum requirements of section 11(d) of the Canadian Charter of Rights
and Freedoms (“Charter”).*"

The status of military judges has changed a great deal since then. They currently hold
office during good behaviour until the age of 60 years*? unless they are released earlier
from the CAF at their request.*3 They may be removed by the Governor in Council only
for cause and on the recommendation of the Military Judges Inquiry Committee, which is
composed of three judges of the Court Martial Appeal Court of Canada (“CMAC”).4

Military judges have been excluded from the OJAG and now belong to a separate unit of
the CAF, the Office of the Chief Military Judge (“CMJ” and “OCMJ”).*> Their remuneration
is subject to quadrennial review by the Military Judges Compensation Committee,*® much
like the remuneration of civilian judges is subject to judicial compensation commissions.

Other elements of the status of military judges have remained the same for decades.
Military judges serve as officers of the CAF. While in office, they maintain the rank which
they held at the time of their appointment.#” They are subject to the Code of Service
Discipline (“CSD”), they are required to comply with lawful orders, and they are subject to
the general duties and responsibilities of officers.*® Military judges are placed under the
command of the CMJ and bound to perform any duties, other than judicial duties, “that
the Chief Military Judge may direct’, provided ‘those other duties [are not] incompatible
with their judicial duties” .

41 Section 11(d) of the Charter provides any person charged with an offence with the right to a “fair

and public hearing by an independent and impartial tribunal’.

The maximum age of retirement for officers and non-commissioned members of the CAF as per
sections 15.17 and 15.31 of the Queen’s Regulations and Orders for the Canadian Forces
(“QR&O").

43 Subsection 165.21(4) of the National Defence Act, RSC 1985, ¢ N-5 (“NDA").

44 Sections 165.21(3), 165.31 and 165.32 of the NDA.

45 Ministerial Organization Order 2000007 (February 7, 2000); Canadian Forces Organization Order
3763 (November 18, 2020).
46 Sections 165.33 to 165.37 of the NDA.

ar In accordance with section 165.25 of the NDA, the CMJ holds a rank that is not less than colonel.
This rule does not apply to the other military judges. The four military judges currently appointed
hold the rank of lieutenant-colonel or its naval equivalent of commander. Pursuant to sections 26.10
and 26.12 of the QR&O, military judges are not subject to personal reports or assessments if such
documents are “fo be used in whole or in part to determine the training, posting or rate of pay of
the officer, or whether the officer is qualified to be promoted,” and their personnel evaluation report
files cannot be placed before a promotion board.

48 Chapter 4 of the QR&O.

49 Subsection 165.23(2) of the NDA and section 4.091 of the QR&O. However, subsection 4.091(2)
of the QR&O provides that “[tJhe Chief Military Judge shall not exercise the powers or jurisdiction
of a commanding officer or an officer commanding a command in respect of any disciplinary matter
or a grievance”.

42
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i Concerns Raised by the Military Status of Judges

By definition, judges are independent and impartial adjudicators. They are instructed to
render decisions based solely on the merits of the cases brought before them, according
to law and free from external interference. Substantive justice, fair process — and the
appearance of justice — are essential components of the Canadian judicial systems,
civilian and military.

It is insufficient for military judges to actually act independently and impartially. To
maintain its legitimacy and public confidence, the military justice system must also, in so
far as reasonably possible, satisfy the persons who appear before military judges that
their cases will be decided in a fair, objective and unbiased manner, without improper
considerations being taken into account.

During my review, | met all four military judges currently in office. | have no reason to
doubt their actual independence and impartiality, and nothing in this Chapter should be
understood as a criticism of them. But | believe, like several participants in my review,
that the appearance of justice is prejudiced by the fact that military judges remain
members of the CAF while holding office.

There are major concerns in this regard.

First, a good number of members of the CAF who attended my town hall meetings, most
of them junior non-commissioned members, expressed the belief that military judges are
generally more lenient towards accused officers of higher ranks.

Other concerns were that military judges may be reluctant to see high-ranking witnesses
as lacking in credibility. Or, conversely, that complainants from lower ranks may be found
less trustworthy. Or, that members of a panel who outrank the military judge may show
less deference to the military judge’s instructions. These are valid issues, however difficult
to verify in practice.

Second, the fact that military judges are subject to the CSD puts them in a position of
subordination which is inconsistent with the exercise of judicial duties. This dynamic could
lead to concerns that military judges may improperly take into account the disciplinary
consequences to which they may be exposed if they adjudicate cases in a certain way.
Some members of the CAF were concerned that military judges could be tempted to “toe
the party line” in sensitive cases where the legally-correct decision may go against the
solution preferred by the military hierarchy.

These questions are not purely about optics. They have had practical consequences on
the administration of military justice in recent years. The fact that military judges are
subject to the CSD was brought to public attention in 2018, when charges were laid
against the then CMJ, Colonel Mario Dutil. The Deputy Chief Military Judge was assigned
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to the case and decided to recuse himself.>° He subsequently decided not to assign any
other military judge to preside over Colonel Dutil's court martial. This decision was upheld
by the Federal Court.>" A few days later, the charges against the CMJ were withdrawn.

By that time, however, they had generated a ripple effect. To fill a perceived gap in the
QR&O, the Chief of the Defence Staff (“CDS”) adopted an order (“CDS Order”)
designating the Deputy Vice Chief of Defence Staff as the officer authorized to act as a
commanding officer for the purpose of disciplinary matters against military judges.>?

On January 10, 2020, a military judge deciding an application for a stay of an unrelated
court martial concluded that the CDS Order violated section 11(d) of the Charter. The
judge ruled it did so by specifically targeting military judges and by imposing on them the
disciplinary process driven by the chain of command, without due consideration to the
judicial discipline scheme involving complaints to the Military Judges Inquiry Committee.
The military judge declared the CDS Order to be of no force and effect, but he did not
stay the court martial against the applicant.>® A few weeks later, another military judge
ordered the same remedy in a separate case.>*

The CDS Order was not rescinded, and similar applications for stays of court martial
proceedings were therefore filed in other cases. On August 14, 2020, a military judge
concluded in Edwards and Crépeau that “the public confidence [...] could be undermined
in relation to military judges’ independence and impartiality in these circumstances,
considering that the executive ha[d] not even considered taking any action to ensure the
maintenance of the rule of law and to preserve the accused'’s right to a fair trial before an
impartial and independent tribunal, despite courts martial decisions on this issue”.®® That
time, the court martial proceedings against the two accused were stayed. Additional stays
of proceedings were subsequently ordered in Fontaine and Iredale.%®

The CDS Order was suspended on September 15, 2020. However, applications for stays
of court martial proceedings kept being made, based more generally on the applicability

50 R v Dutil, 2019 CM 3003.

51 Director of Military Prosecutions v Deputy Chief Military Judge, 2020 FC 330.

52 The QR&O do not specify who, if not the CMJ, as explained in footnote 49, is to exercise the powers
or jurisdiction of a commanding officer for the purpose of disciplinary matters against military
judges. The first order of the CDS was adopted on January 19, 2018, a few days before the charges
against the former CMJ were laid. This order was replaced by the CDS Order on October 2, 2019.

53 R v Pett, 2020 CM 4002 (“Pett"’).

54 R v D’Amico, 2020 CM 2002 (“D’Amico”).

55 R v Edwards, 2020 CM 3006 (“Edwards”) at para 70; R v Crépeau, 2020 CM 3007 (“Crépeau’”) at
para 98.

56 R v Fontaine, 2020 CM 3008 (“Fontaine”); R v Iredale, 2020 CM 4011 (“Iredale”).
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of the military disciplinary process under the CSD to military judges. Some applications
were granted, others were dismissed.>’

The constitutionality of the status of military judges is now in the hands of the CMAC. On
January 29, 2021, the CMAC heard the appeals against the stays of proceedings ordered
in Edwards, Crépeau, Fontaine and Iredale. The appeals were taken under reserve. Other
appeals are expected to be heard jointly at a later date.

| express no views on the constitutionality of the status of military judges. This issue is for
the courts to decide. | have recounted the events that have unfolded since 2018 because
they illustrate why the military status of judges may be undesirable from a policy
perspective. My assessment is not contingent on the outcome of the constitutional
challenges.

ii. Purpose of the Military Status of Judges

Why then do military judges remain members of the CAF while in office? As | understand
it, their military status is designed to protect two aspects of the military justice system:

(@) First, it ensures that military judges understand the nature, necessity and
requirements of military discipline, the nature of certain service offences as well as
the context in which they may be committed.

(b)  Second, it allows the court martial system to “be portable and deployable, both
across the national state and abroad”.®® It ensures that the military justice system
will be “capable of holding trials in operational theatres at all levels in the spectrum
of conflict, from peacetime to combat operations”, thereby protecting its flexibility.>®

| have considered whether familiarity with military discipline, service offences and military
life more generally is truly a requirement for military judges. Civilian judges often
adjudicate questions in areas of the law of which they have no prior knowledge. It is
incumbent on the parties to apprise them of the facts and the relevant provisions of law.
The same principle should arguably apply in the military justice system, especially in
general courts martial where a panel of five members of the CAF already has the specific
role of “bringing to bear upon the proceedings the military-specific concerns for discipline,
efficiency and morale”.®°

57 R v MacPherson and Chauhan and JL, 2020 CM 2012; R v Christmas, 2020 CM 3009; R v Proulx,
2020 CM 4012; R v Jacques, 2020 CM 3010; R v Cloutier, 2020 CM 4013; R v Pépin, 2021 CM
3005.

Michael R Gibson, “International Human Rights Law and the Administration of Justice through
Military Tribunals: Preserving Utility while Precluding Impunity”, (2008) 4:1 J of Intl L & Intl Relations
1 at 13-18.

59 Ibid.

60 Stillman, supra note 2 at para 66.
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| discussed this question with several current or former military justice actors from Canada
and from other Five Eyes countries, as well as external commentators. The overwhelming
majority expressed the view that familiarity with military service, life and culture may not
be strictly required, but nonetheless is an undeniable advantage for military judges and
those who appear before them. | trust their cumulated experience in this regard.

| have more reservations regarding the portability, deployability and flexibility of the
military justice system. | agree that a military justice system must retain at least the
capacity of exceptionally operating in a theatre of operations. But a healthy dose of
realism is required.

Since the coming into force of Bill C-25 in 1998, there have been very few courts martial
outside Canada,®! and not a single one conducted entirely in a theatre of operations,®?
despite early emphasis by a former JAG as to their importance in principle.®® The authors
of the Court Martial Comprehensive Review Report gathered anecdotal evidence that
certain commanding officers “would not want to hold a court martial in a theatre of
operations”.®* This is understandable. | was informed by the OJAG that the average
duration of the courts martial held between 2013 and 2018 was 20 days. Given that “[t]he
commanding officer of the unit where [a] court martial is to be held is responsible for the
provision of adequate accommodation, administration and personnel to the extent
required to ensure that the court martial is conducted in a dignified and military manner” 6°
holding a court martial in theatre would likely prove disruptive to the military operations
being conducted.

In my view, both these aspects of the military justice system can be adequately preserved
without military judges remaining members of the CAF while in office.

61 Most were held in elements of the CAF in Geilenkirchen, Germany (R v Master Corporal DW Deans,

2004 CM 1008; R v Master Corporal JEM Lelievre, 2007 CM 1012; R v Barber, 2012 CM 1008) or
in Colorado Springs, in the United States (R v Master Seaman RJ Middlemiss, 2009 CM 1003).

In one case, a court martial commenced in Gatineau (R v Semrau, 2010 CM 4010) and then

reconvened in the Kandahar Airfield in Afghanistan to receive testimony (R v Semrau, 2010 CM

4015).

JAG Policy Directive 013/01, General Instructions in Respect of Delay in the Court Martial

Process (March 30, 2001), online: <https://www.canada.ca/content/dam/dnd-

mdn/migration/assets/FORCES _Internet/docs/en/jag/court-martial-process-delay.pdf> at para

10: “Specifically, and due to the particular need for discipline to be seen to be enforced within

operationally deployed units, particular emphasis must be placed on the conduct of courts martial

in theatre where the breach of discipline occurs in theatre. This instruction is made recognizing that

the current Canadian Forces policy of six month rotations, coupled with factors outside the control

of either DMP or DDCS, will make in-theatre courts martial difficult in certain cases”.

64 Draft Interim Report — Court Martial Comprehensive Review (July 21, 2017) (“Court Martial
Comprehensive Review Report”) at 194.

65 Section 111.12 of the QR&O.
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It is not necessary for them to have military status to be familiar with the realities of
service. A sufficient degree of military experience ensures their understanding of such
matters.

Nor do the portability, deployability and flexibility depend on the military status of judges.
Military judges’ conditions of appointment can include a requirement to act anywhere in
the world, including in a theatre of operations. | have been warned that practical difficulties
related to insurance and to the judges’ status under international law could arise. But |
have also been told by knowledgeable officials, including the Deputy Minister of National
Defence (the “Deputy Minister”), that they could be resolved and were not a fundamental
impediment to the civilianization of judges. By way of example, the judges of the Court
Martial of the United Kingdom and the Court Martial of New Zealand are civilians. Yet,
both courts may hold hearings overseas, and have done so. Perhaps even more
importantly, the CMAC is composed of civilian judges and could currently be called to
hold hearings in a theatre of operations.®®

Moreover, today’s information and communications technology also go a long way
towards ensuring the portability, deployability and flexibility of the military justice system.
In 2003, Chief Justice Lamer stated that “[a]ldvancements in modern technology have
worked to reduce the travel requirements for the position of a military judge”.®” The
COVID-19 pandemic has made this reality inescapable. Most Canadian courts and
tribunals have routinely been holding virtual hearings for months. While Chief Justice
Lamer and Chief Justice LeSage travelled across Canada to visit military bases, my team
and | met people located all across Canada and other countries solely by
videoconference.

iii. Civilianization of Military Judges

During my review, the JAG recognized that Canada is at a juncture in history where the
civilianization of military judges needs to be considered for the military justice system to
maintain its legitimacy. | agree with her assessment. In my view, there is no better way of
adequately safeguarding the independence and impartiality of military judges.

The appointment of civilian judges with a sufficient degree of military experience was
likewise supported by the Deputy Minister and by virtually all senior members of the
military hierarchy.®® The overwhelming majority of the members of the CAF who attended

66 Subsection 235(1) of the NDA: “The Court Martial Appeal Court may sit and hear appeals at any

place or places, and the Chief Justice of the Court shall arrange for sittings and hearings as may
be required”.

Lamer Report, supra note 9 at 20.

It was supported by the former CDS (General Jonathan Vance), the current Acting Chief of the
Defence Staff (and Commander of the Canadian Army at the time of my consultations with him),
the Commanders of the Royal Canadian Navy and Royal Canadian Air Force, the Vice Chief of the
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my town hall meetings confirmed that they would equally respect the decisions handed
down by civilian judges with such qualifications.®®

The civilianization of military judges would by no means be a revolutionary innovation.
Military judges could well continue to be appointed from a pool of candidates having had
long and successful careers in the CAF.”® However, at the time of their appointment, they
would need to be released from the CAF and to renounce their military rank. The NDA
would also need to be amended to remove any jurisdiction which the military justice
system may have over military judges, either as civilians or as former members of the
CAF.

Recommendation #1. Military judges should cease to be members of
the Canadian Armed Forces, and therefore become civilian. Members
of the Canadian Armed Forces appointed by the Governor in Council
as military judges should, at the time of their appointment, be released
from the Canadian Armed Forces and renounce their military rank.

The National Defence Act should be amended to provide that military
judges are never subject to the Code of Service Discipline, and may
never be charged, dealt with and tried under the Code of Service
Discipline for service offences allegedly committed by them while
formerly subject to the Code of Service Discipline, if applicable.

Military judges’ conditions of appointment should include a
requirement to act anywhere in the world, including in a theatre of
operations.

Unless the context indicates otherwise, references to military judges
in this Report include civilianized military judges.

Military judges are currently appointed by the Governor in Council from a pool of barristers
or advocates having at least 10 years’ standing as a member of a provincial bar and 10
years of experience as an officer in the CAF.”" The JAG has suggested that the second
condition be broadened to allow the appointment of anyone having 10 years of experience
as a non-commissioned member in the CAF. | also agree with this suggestion. In my view,
these eligibility conditions will suffice to ensure that the appointees have a sufficient

Defence Staff, the Commander Canadian Joint Operations Command and the Commander
Canadian Special Operations Forces Command, among several others.

A few members of the CAF, mostly commanding officers at the unit level, opposed the proposed
reform on the basis that civilian judges would have an insufficient understanding of the realities of
military service. As | explained above, provided that military judges are appointed from a pool of
candidates with a sufficient degree of military experience, this concern cannot carry much weight.
In particular, the current military judges could continue to hold office as civilianized military judges.

4 Subsection 165.21(1) of the NDA.
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degree of military experience. The JAG and a number of former legal officers of the CAF
have also told me that the Reserve Force includes several experienced lawyers and
judges.

Recommendation #2. The National Defence Act should be amended to
allow the Governor in Council to appoint to the position of military
judge anyone who is a barrister or advocate of at least 10 years’
standing at the bar of a province and who has been an officer or a non-
commissioned member of the Canadian Armed Forces, including the
Reserve Force, for at least 10 years.

Finally, | believe that requiring military judges to retire once they attain the age of 60 years
is overly restrictive. It may hinder the development of judicial expertise, which is already
complicated by the low number of cases tried by courts martial. By comparison, while
some provincial and territorial judges have a retirement age of 70 years, most civilian
judges (including all federally-appointed judges) may remain in office until 75. The fact
that military judges travel across Canada and may exceptionally need to sit abroad,
potentially in a theatre of operations, is a relevant but not conclusive consideration.

| therefore recommend that the age of retirement of military judges be increased to 70 or
75 years. To leverage the expertise of military judges while acknowledging the exigencies
of service, consideration should be given to allowing military judges to become
supernumerary judges after a number of years in judicial office or once they attain a
certain age.”?

Recommendation #3. The age of retirement of military judges should
be increased to 70 or 75 years. Consideration should be given to
allowing military judges to become supernumerary judges after a
number of years in judicial office or once they attain a certain age.

B. MiLITARY COURTS

i The Recommendation of Chief Justice Lamer

The civilianization of military judges goes a long way towards safeguarding their
impartiality and independence from the chain of command. But it is not in itself a complete
solution. Military judges form part of courts martial. And as Chief Justice Lamer noted in
his report, “the independence of a tribunal is a matter of its status”.”®> He relied on
Généreux, in which the majority of the Supreme Court of Canada wrote that “[t]he status
of a tribunal must guarantee not only its freedom from interference by the executive and

72 See, by analogy, sections 28 and 29 of the Judges Act, RSC 1985, c J-1.
73 Lamer Report, supra note 9 at 25-26.
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legislative branches of government but also by any other external force, such as business
or corporate interests or other pressure groups”.”

Chief Justice Lamer observed that courts martial were individual (ad hoc) tribunals without
any jurisdiction before they are convened by the Court Martial Administrator (“CMA”). He
stated that, as a result, “preliminary proceedings [were] problematic”.” He also noted that
the Court Martial Rules of Practice (“CMRP") were a voluntary agreement entered into by
the Director of Military Prosecutions (“DMP”) and the Director of Defence Counsel
Services (“DDCS”). In light of the authority of the JAG to issue general instructions to
them, he believed that this situation “created a reasonable apprehension of bias and
interfer{ed] with one of the primary goals of Bill C-25, which was to set clear standards of
institutional separation for the investigative and prosecutorial defence and judicial
functions”.”®

Chief Justice Lamer recommended the creation of a permanent military court of record
pursuant to the authority granted to Parliament under section 101 of the Constitution Act,
1867.77

This recommendation has not been implemented. The courts martial remain ad hoc
judicial bodies. They do not exist until they are convened by the CMA and they are
deemed to be dissolved when they terminate their proceedings.”®

At the beginning of my review, | asked why the recommendation of Chief Justice Lamer
was set aside. | was informed that a working group, the JAG Advisory Panel on Military
Justice, met in 2003 and 2004 to consider the creation of the permanent military court,
among other proposed reforms. According to the information | received, it “identified some
factors in coming to [its] view to retain the current court martial construct: [a permanent
military court] would not automatically address [Chief Justice Lamer’s] concerns; the court
martial would be further separated from the [Canadian Armed Forces] and from the
experience and conditions of service life; [and] many of the issues identified were
addressed through a number of other measures within the court martial construct’.” |
asked for further information but was not provided with any meaningful details.8°

74
75

Ibid, citing Généreux, supra note 7 at 283-284.

Lamer Report, supra note 9 at 26.

76 Ibid.

" Ibid at 26-27.

8 Section 112.655 of the QR&O.

79 Report as to the Implementation Status of Previous Recommendations (“Implementation Status
Report”).

Answer to Request for Information #44 (OJAG): “There were no records of reports of the JAG
Advisory Panel on Military Justice, nor are there records of the discussions and decisions made by

the JAG Advisory Panel, found after an extensive search in the Office of the JAG’s record keeping
system”. The OJAG added that “original records pertaining to the JAG Advisory Panel are at Library

80
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ii. Concerns Raised by the Ad Hoc Status of Courts Martial

Some of Chief Justice Lamer’s concerns were addressed. For example, section 187 of
the NDA was amended to allow a military judge to hear and determine “any question,
matter or objection” in respect of a charge “[al]t any time after a charge has been
preferred”, without having to wait for the court martial to be convened.

Also, following the Lamer Report, the CMJ can “with the Governor in Council’s approval
and after consulting with a rules committee established under regulations made by the
Governor in Council, make rules governing” several aspects of practice and procedure at
courts martial and in preliminary proceedings®' (‘CMJ Rules”).

Despite these improvements, | believe that ad hoc courts martial continue both to lack
institutional independence and to generate inefficiencies in the military justice system.

Courts martial remain dependent on commanding officers. The commanding officer of the
unit where the court martial is to be held is responsible for providing adequate
accommodation, administration and personnel.82 The commanding officer must also
ensure the appointment of an escort and of an officer of the court so “that all administrative
and domestic arrangements for the efficient functioning of the proceedings are
effected” .83 Given that a court martial ceases to exist once the trial ends, the commanding
officer is, in addition, responsible for “tak[ing] the necessary action to ensure that any
sentence is carried out’.®*

A certain degree of reliance by the tribunal on units of the CAF may be unavoidable, but
such reliance should be reduced where possible without impairing the ability of the military
justice system to foster discipline, efficiency and morale in the CAF.

Despite sections 165.3 and 187 of the NDA, in current practice, several pre-trial events
only occur once a court martial has been convened and a military judge has been
assigned to preside over it. The CMRP?S state that preliminary applications may start after
the completion of these steps. They also require that “[n]otice [...] be given at least three
working days before the date requested for the hearing of the application”.8®

and Archives Canada” since 2015. By way of comment, | note that the OJAG had also advised
Chief Justice LeSage that “they were unable to share the product of this working group” with him:
LeSage Report, supra note 26 at 38.

81 Section 165.3 of the NDA.

82 Section 111.12 of the QR&O.

83 Sections 111.14 and 114.15 of the QR&O.
84 Paragraph 112.81(3)(a) of the QR&O.

85 Last amended on February 24, 2020.

86 Section 15 of the CMRP.
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According to the Canadian Military Prosecution Service (“CMPS”), this “does not provide
sufficient lead time in order to permit most applications to be dealt with without leading to
a postponement of the trial’ 8" The system does not rely on early case management
conferences to solve this issue, because the CMRP do not provide for pre-trial
conferences prior to the convening of the court martial.28 The Auditor General of Canada
found in its 2018 report that “[i]t took an average of 5.5 months for the prosecutor and the
defence counsel to hold a teleconference call with the Chief Military Judge” simply to set
the date of the trial.®

Unfortunately, amending the CMRP by enacting a set of new CMJ Rules is not a simple
process. Draft CMJ Rules must first be prioritized by the Director Defence Programme
Coordination (“DDPC”), an officer within the Chief of Programme division of the CAF.%°
For the submission to proceed to the Governor in Council, it must then be directed
accordingly by the Director Corporate Submissions and Financial Arrangements of the
Department of National Defence (“DND”). This process leads to the publication of the
draft CMJ Rules in Part | of the Canada Gazette, to allow for public consultations. Once
the consultation phase is complete, a second Governor in Council submission (and the
entire process associated with it) is required to formally enact the CMJ Rules.

The delays caused by this process are not hypothetical. | was informed by Lieutenant-
Colonel (retired) André Dufour, legal counsel to the OCMJ, that draft CMJ Rules were
initially prepared and presented to representatives of the DND in 2018. The matter had
not progressed by June 2020, when slight revisions to the draft became necessary and
were ultimately made.

On June 11, 2020, Mr. Dufour wrote to the DDPC that the revised draft CMJ Rules would
“‘enhance the independence of military judges” and were “essential to military judges to
enhance their capacity to manage the proceedings, make the litigant parties more
accountable and overall reduce delays”.®!

On September 10, 2020, Mr. Dufour was told by the DDPC that “[w]e are putting this as
“Priority A” for the second session of 2021 (i.e. July-December). Itis[...] 15" in the priority
list, so that means that our initial estimate would be that it would be seen by [the Program

87 CMPS Supplementary Submissions and Recommendations (February 12, 2021) (“CMPS

Submissions”) at para 2.

88 Sections 10 and 10.1 of the CMRP.

89 2018 Spring Reports of the Auditor General of Canada to the Parliament of Canada, Report 3 —
Administration of Justice in the Canadian Armed Forces (“2018 OAG Administration of Justice
Report”) at para 3.25.

Like all other Governor in Council submissions in the CAF.
| was provided with the relevant email exchanges and am citing from them.
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Management Board] in September or October 2021”.%9? This is in the context of the first
submission to the Governor in Council.

The fact that the OCMJ is a unit of the CAF has other impacts of this sort. For example,
on December 23, 2019, the CMA was advised by a representative of the DND that, unlike
the CMJ, she has no authority under Treasury Board policy to approve military judges’
travel expenditures. This runs contrary to established practice since the creation of her
position and is a problem because military judges are continuously required to travel in
the course of their duties.

The CMA was advised that, while an exemption would be pursued, travel requests for
judges would need to be submitted to the Minister of National Defence (“Minister”) or
Deputy Minister for approval. She was asked to prepare a travel plan to consolidate their
known travels for courts martial and training in the ensuing months.

In a nutshell, courts martial and military judges continue to rely to a great extent on the
internal mechanisms of the CAF and the DND for their administrative, regulatory and
budgetary needs. Contrary to the Department of Justice Canada (“DOJ”), which is
responsible for most federal matters connected with the administration of justice in
Canada,®? the CAF and the DND are in the business of operations. Therefore, they may
not be able to adequately prioritize needs of courts martial and military judges or have the
appropriate sensitivity to deal with some of the issues. The risk of executive interference
with their institutional independence is clear.

iii. Establishment of a Permanent Military Court of Canada

In this light, the words of Chief Justice Lamer are as true today as they were in 2003: “The
most efficient way of dealing with the myriad of difficulties faced by military judges as they
try to contort the current system of ad hoc courts martial into an independent judicial
institution would be to create a permanent “Military Court” of Canada pursuant to the
authority granted to Parliament under s. 101 of the Constitution Act, 1867 .%4

Piecemeal reforms and quick fixes are not sufficient.

The creation of a permanent Military Court of Canada would properly locate courts martial
within the judicial branch of government, instead of the executive branch. It would also
grant courts martial and military judges more flexibility to manage their rules of court and

92 Ibid. The email added: “The prioritization for our second session is still flexible, as we will review

the list again about 3-4 months before the session begins. At that time, the time estimate will be
more exact than it is now. Happy to discuss further if required, or if you need us to increase its
priority at the next review (Jan-Feb time) in order to get the file through [the Program Management
Board] earlier in the session (thus closer to July than to December)”.

93 Paragraph 4(b) of the Department of Justice Act, RSC 1985, c J-2.

%4 Lamer Report, supra note 9 at 26-27.
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their own proceedings. For example, this continuous jurisdiction would facilitate the taking
of pleas and the organization of case management conferences at the earliest opportunity
after the preferral of charges.®® | was assured by most military justice actors | met that
court martial cases would be expedited.

This would be a significant gain. The military justice system justifies its separate existence
on the basis of its ability to punish breaches of military discipline more quickly than the
civilian justice system.% But as | will further explain in Part VI of this Chapter,®’ it is hardly
evident that it has that ability in its present form.

The establishment of a permanent Military Court of Canada is supported by the Deputy
Minister and the CMA. The JAG also offered it as one option for consideration in relation
to the civilianization of military judges. Several commentators who | met over the course
of my review, including former legal officers of the CAF, were also supportive of this
proposal.

The Canadian military justice system has evolved in a manner similar to those of the
United Kingdom, New Zealand and Australia.®® Notably, both the United Kingdom and
New Zealand established a permanent Court Martial in the last 15 years.

Australia also attempted to establish a permanent military court, the Australian Military
Court (“AMC”). However, on August 26, 2009, the High Court of Australia decided in Lane
v Morrison®® that the AMC had been unconstitutional since its establishment on October
1, 2007. The ad hoc court martial system was revived shortly thereafter. Between 2010
and 2012, new bills were introduced in the Parliament of Australia to establish another
permanent military court, the Military Court of Australia, but these bills died on the order
paper. Australia therefore continues to convene its courts martial on an ad hoc basis.’®

The constitutional defect of the AMC arose from the fact that the Commonwealth of
Australia Constitution Act requires the federal courts exercising the judicial power of the
Commonwealth to meet certain requirements of tenure, manner of appointment and
security of remuneration of judges. The AMC was never intended to comply with such
requirements’®! as the government’s view was that the AMC was valid as an exercise of
the defence power, rather than the judicial power. The High Court of Australia disagreed

95
96
97
98

See below at paras 438 to 444, for further discussion of this question.

Généreux, supra note 7 at 293.

See below at paras 430ff.

Stephen S Strickey, “Anglo-American' Military Justice Systems and the Wave of Civilianization:
Will Discipline Survive?”, (2013) 4:2 Cambridge Journal of International and Comparative Law 763.
9 [2009] HCA 29.

100 Strickey, supra note 98 at 777-778.

101 The judges of the AMC were judge advocates with military status appointed by the Minister for
Defence for fixed five-year terms, with a possible renewal of five years.
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and concluded that the AMC did, unconstitutionally, exercise the judicial power of the
Commonwealth.

The JAG and some of her predecessors were concerned that a permanent Military Court
of Canada could meet the fate of the AMC. | believe that this is unlikely. Beyond the fact
that our Constitutions differ, the judges of a permanent Military Court of Canada would be
provided with the hallmarks of judicial independence in all respects.

From a division of powers perspective, section 101 of the Constitution Act, 1867 allows
the Parliament of Canada to provide “for the Establishment of any additional Courts for
the better Administration of the Laws of Canada”. This power is granted “notwithstanding
anything in [the] Act’. This rule would protect the establishment of a permanent Military
Court of Canada from claims of interference with the provincial legislatures’ powers over
the administration of justice.%?

| concur entirely with Chief Justice Lamer’s assessment:

I have considered the question of whether or not the Parliament of Canada is able
to validly create a permanent court that would overlap with the provincial criminal
jurisdiction, given subsections 91(27) and 92(14) of the Constitution Act, 1867. It
is my respectful belief, and that held by other esteemed jurists and academics
alike, that section 101 of the Constitution Act, 1867 grants to Parliament the
authority to create a court supplementary to provincial superior courts
notwithstanding the jurisdiction of provinces over the creation of criminal law
courts. | would refer you also to the reasoned opinion | obtained from Dr. Alain-
Robert Nadeau, Attorney and Doctor of Constitutional Law as found at Annex G in
which my reasoning is confirmed. Dr. Nadeau states:

Thus, like the Court Martial Appeal Court, the creation of a trial court
martial, the jurisdiction of which would be confined to matters under the
jurisdiction of Parliament for the purpose of deciding matters arising out of
an offence committed under the National Defence Act and Canadian penal
laws, would comply with these principles. In our opinion, the
constitutionality of such court could not be questioned.

The Court Martial Appeal Court was created by Parliament in 1959 and is a
superior court of record identical in function and status to the provincial superior
courts having final appellate jurisdiction in criminal matters. It is my belief, in
agreement with that expressed above, that the creation of the Court Martial Appeal
Court is further evidence that the Parliament of Canada would be validly working
within the parameters established by the Constitution Act, 1867 should it choose
to create a permanent Military Court and thereby at once increasing the

102 Subsection 92(14) of the Constitution Act, 1867. See, inter alia, Attorney-General of Ontario v

Attorney-General of Canada, [1947] 1 DLR 801, 1947 CanLIl 301(UK JCPC) at 813; R v Reddick,
[1996] 112 CCC (3d) 491, 1996 CanLll 17940 (CMAC) at 498-499.
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independence of the judiciary, and solving a multitude of difficulties currently
plaguing the Office of the Chief Military Judge. %3

From a Charter perspective, | have considered whether a service offence tried by a
permanent Military Court of Canada comprised of civilianized military judges would qualify
as “an offence under military law tried before a military tribunal’ for which no right to trial
by jury is guaranteed.’* In my view, it would. The majority of the Supreme Court of
Canada decided in Stillman that both elements of the military exception were to “be read
together as denoting the military justice system as a whole, as the French text makes
clear’.

The permanent Military Court of Canada would continue to form part of the military justice
system. It would continue to have separate jurisdiction over the adjudication of service
offences and special powers of punishment to that end. And it would keep distinct military
characteristics, notably the requirement for military judges to have a sufficient degree of
military experience; and the involvement of panels of five members of the CAF in the
context of general courts martial.

In any event, these remote and unascertained constitutional risks must not stand in the
way of the desirable evolution of the Canadian military justice system. If doubt remains,
the Governor in Council could refer questions on the constitutionality of a proposed
permanent Military Court of Canada to the Supreme Court of Canada.%¢

Recommendation #4. A permanent Military Court of Canada should be
established as a superior court of record in accordance with section
101 of the Constitution Act, 1867. The Military Court of Canada should
be enabled to sit at such times and at such places in Canada and
abroad as it considers necessary or desirable for the proper conduct
of its business. The Minister of Justice should have responsibility for
the administrative and budgetary needs of the Military Court of
Canada.

In this Report, unless the context indicates otherwise, references to
military judges include the judges of the Military Court of Canada, and
references to courts martial include the Military Court of Canada
sitting as a court martial.

103
104

Lamer Report, supra note 9 at 27-28.

Section 11(f) of the Charter. “Any person charged with an offence has the right [...] except in the
case of an offence under military law tried before a military tribunal, to the benefit of trial by jury
where the maximum punishment for the offence is imprisonment for five years or a more severe
punishment”.

Stillman, supra note 2 at paras 31-33.

106 gection 53 of the Supreme Court Act, RSC 1985, ¢ S-26.

105
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Should the Military Court of Canada be established as a court in its own right? Or should
it be a division of the Federal Court? Or should both the Military Court of Canada and the
CMAC be continued respectively as the trial and appeal divisions of a unified Court
Martial? Should the Military Court of Canada be included under the Courts Administration
Services Act'®’? Should complaints against military judges continue to be directed to the
Military Judges Inquiry Committee or should the Canadian Judicial Council assume
disciplinary responsibilities for them? Should their remuneration be reviewed by the
Judicial Compensation and Benefits Commission in the same manner as that of all
federally-appointed judges? Should an address of the Senate and House of Commons to
the Governor General of Canada be required for the removal of military judges?

| recommend that a working group be established to answer the constellation of questions
around the establishment of a permanent Military Court of Canada and that it report to
the Minister.

Recommendation #5. A working group should be established to
identify the most effective framework for the creation of a permanent
Military Court of Canada. The working group should include an
independent authority, representatives from the Department of
Justice Canada and representatives from the military justice system.
The working group should report to the Minister of National Defence.

In the interim, the concerns raised by the ad hoc status of courts martial should be
mitigated to the greatest extent possible within the current construct of the military justice
system. The CMA and JAG should consider reforms which may be desirable and
recommend their implementation to the appropriate authorities.

Recommendation #6. The rules of practice and procedure of the Chief
Military Judge under section 165.3 of the National Defence Act should
be enacted by the Governor in Council as soon as possible. The
Canadian Armed Forces and the Department of National Defence
should prioritize their enactment to meet this objective.

Pending the establishment of a permanent Military Court of Canada,
the Court Martial Administrator and the Judge Advocate General
should consider the reforms which may be desirable to mitigate the
concerns raised by the ad hoc status of courts martial in so far as
possible. They should recommend the implementation of these
reforms to the appropriate authorities.

107 SC 2002, ¢ 8.
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C. MILITARY PROSECUTORS AND DEFENCE COUNSEL

In 1997, Chief Justice Dickson recommended the appointment of an independent director
of prosecutions responsible to the JAG. He also recommended that “whenever a
Canadian Forces member is entitled to legal advice under the Code of Service Discipline,
the Judge Advocate General [should] provide such advice in a manner that is independent
of the Judge Advocate General’s prosecution and judicial functions”.1%8

Combined with earlier recommendations of the Somalia Inquiry Report'® and the impact
of the Supreme Court of Canada’s ruling in Généreux, his recommendations led to the
creation of the positions of DMP and DDCS.

The DMP “is responsible for the preferring of all charges to be tried by court martial and
for the conduct of all prosecutions at courts martial. [He] also acts as counsel for the
Minister in respect of appeals when instructed to do so”."°

The DDCS “provides, and supervises and directs the provision of, legal services [...] to
persons who are liable to be charged, dealt with and tried under the Code of Service
Discipline”.""" The CAF has made the policy choice to provide all members of the CAF
involved in the military justice system with either free legal advice or free counsel,
depending on the circumstances. In particular, free legal counsel is provided to all
accused persons whose files are referred to the DMP for potential prosecution and trial
by court martial.’"?

The DMP and DDCS are the respective directors of the CMPS and Directorate of Defence
Counsel Services (“Directorate of DCS”). The CMPS and Directorate of DCS are
currently two divisions of the OJAG. The divisions are respectively staffed by military
prosecutors and defence counsel.

Military prosecutors are not advocates for the chain of command. Rather, they play the
same role as Crown attorneys in the civilian justice system. Justice Rand of the Supreme
Court of Canada explained this role as follows:

It cannot be over-emphasized that the purpose of a criminal prosecution is not to
obtain a conviction, itis to lay before a jury what the Crown considers to be credible
evidence relevant to what is alleged to be a crime. Counsel have a duty to see that
all available legal proof of the facts is presented: it should be done firmly and
pressed to its legitimate strength but it must also be done fairly. The role of

108
109

Dickson Report, supra note 34 at 31-33.
Supra note 27.

110 Section 165.11 of the NDA.

11 Section 249.19 of the NDA.

12 Section 101.11 of the QR&O. The accused may also choose to retain legal counsel at their own
expense: section 109.04 of the QR&O.
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prosecutor excludes any notion of winning or losing; his function is a matter of
public duty than which in civil life there can be none charged with greater personal
responsibility. It is to be efficiently performed with an ingrained sense of the dignity,
the seriousness and the justness of judicial proceedings.'3

By contrast, military defence counsel are advocates for their clients, and only for them.
They have a duty of loyalty which requires them to commit to their clients’ cause and to
avoid conflicting interests, including their own personal interest.''* Canadian law
recognizes, as a principle of fundamental justice, that the state cannot impose duties on
lawyers that undermine their duty of commitment to their clients’ cause.’'> The words of
Henry Brougham in his defence of Queen Caroline of Brunswick are often cited to
describe the duties of defence counsel:

[A]n advocate, in the discharge of his duty, knows but one person in all the world,
and that person is his client. To save that client by all means and expedients, and
at all hazards and costs to other persons, and, among them, to himself, is his first
and only duty; and in performing this duty he must not regard the alarm, the
torments, the destruction which he may bring upon others. Separating the duty of
a patriot from that of an advocate, he must go on reckless of consequences, though
it should be his unhappy fate to involve his country in confusion.''®

| have discussed earlier my concerns about the military status of judges, namely that
military rank and potential career impacts could be improperly considered in the
administration of military justice.!'” These concerns also exist for military prosecutors and
defence counsel.

Neither should have to fear negative consequences for performing their duties, even if
doing so may require them to act against the wishes of the military hierarchy. Military
defence counsel and prosecutors therefore need to be sufficiently independent from the
executive, which includes both the chain of command and the OJAG.

Safeguards already exist to protect the personal independence of the DMP and DDCS.
But | believe such safeguards, while desirable, should be bolstered.

| also believe institutional checks and balances need to be introduced for the other military
prosecutors and defence counsel. Currently, none exist to ensure their independence
from the executive. The measures which protect their independence result solely from
directions of the JAG to her Chief of Staff. They could easily be repealed or amended by

"3 Boucher v The Queen, [1955] SCR 16 at 23-24.
14 Rv Neil, [2002] 3 SCR 631 at para 19.

115 Canada (Attorney General) v Federation of Law Societies of Canada, [2015] 1 SCR 401 at para
84: “Subject to justification being established, it follows that the state cannot deprive someone of
life, liberty or security of the person otherwise than in accordance with this principle”.

116 Trial of Queen Caroline (1821), by J Nightingale, vol Il, The Defence, Part 1 at 8.
17 See above at paras 55ff.
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any subsequent JAG absent statutory or regulatory provisions. In other words, these
measures are tied to the personality and integrity of the individual JAG. That is not
sufficient and should be rectified.

i Services Provided by Military Defence Counsel

| was told by a number of military justice actors that military defence counsel often file
many applications in defence of their client, including challenges based on the Charter. |
was encouraged to recommend that there be mechanisms to control the expenditures of
military defence counsel. This, | was told, would ensure that they focus only on
applications with greater chances of success and, in particular, that they do not repeatedly
raise identical constitutional challenges to the military justice system.

| fundamentally disagree with this submission.

Access to free legal counsel, regardless of income, is a benefit extended to the members
of the CAF as a counterpart to the extraordinary duties that are imposed on them. Those
extraordinary duties include the “unlimited liability” of CAF members, by which they may
at any time be ordered into harm’s way, potentially risking their lives.

The fact that military defence counsel can do the utmost to defend their clients without
being required to consider “fiscal responsibility” as part of their decisions is part and parcel
of the special benefit which Canada decided to grant to members of the CAF. | would only
very reluctantly interfere with this fundamental quid pro quo. No satisfactory basis for a
recommendation of this sort has been provided to me.

Military defence counsel must, of course, comply with the rules of ethics which apply to
them as members of the bar of a province. Moreover, the DDCS is statutorily mandated
to “supervis[e] and direc[t]” the provision of defence counsel services.'"® Accordingly, he
must intervene if a military defence counsel of the Directorate of DCS files abusive,
frivolous or vexatious proceedings or otherwise behaves inappropriately.

It is also worth noting that applications filed by military defence counsel have historically
played an important role in the evolution of the military justice system. The Directorate of
DCS has been involved in important constitutional cases which have triggered
amendments to the NDA, as well as in challenges which have failed, but which
nevertheless provided important clarifications on the jurisdiction of the military justice
system.’”® Beyond furthering the interests of their particular clients, military defence
counsel ensure the ongoing legitimacy of the military justice system.

Applications, including constitutional challenges, may be presented repeatedly only as a
consequence of the current structure of the military justice system. Because courts martial

118 Section 249.19 of the NDA.
19 See generally Stillman, supra note 2; Moriarity, supra note 5.
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are not superior courts, they cannot issue general declarations of invalidity if a provision
is found to be unconstitutional. Only the CMAC and the Supreme Court of Canada may
do so in military cases. This will cease to be true if a permanent Military Court of Canada
is established as a superior court of record.'?°

| also believe that the establishment of a permanent court will allow military judges to
intervene more easily in respect of abusive, frivolous or vexatious proceedings, should
any be filed by military defence counsel.

ii. Appointment, Tenure and Removal of the Director of Military
Prosecutions and Director of Defence Counsel Services

The appointment and tenure of the DMP and DDCS are governed by the NDA. Both may
be appointed from the officers of the CAF who are barristers or advocates with at least
10 years standing at the bar of a province.'?! They hold office during good behaviour for
fixed, but renewable, terms of four years.'??

Both the DMP and DDCS act “under the general supervision” of the JAG,'?® who is
responsible for the “superintendence of the administration of military justice in the
Canadian Forces”."** While they are in office, their performance is not assessed and their
files are not placed before a promotion board.'”® The DMP and DDCS may only be
removed from office by the Minister for cause and on the recommendation of an inquiry
committee. 26

120 See above at paras 100ff.

121 Subsections 165.1(1) and 249.18(1) of the NDA.

122 Subsections 165.1(2), 165.1(3), 249.18(2) and 249.18(3) of the NDA.
123 Subsections 165.17(1) and 249.2(1) of the NDA.

124 Subsection 9.2(1) of the NDA.

125 Section 26.10 of the QR&O provides that “[n]o personal report, assessment or other document
shall be completed in respect of [...] the Director of Military Prosecutions or the Director of Defence
Counsel services for the period during which they performed their duties if such a document is to
be used in whole or in part to determine the training, posting or rate of pay of the officer, or whether
the officer is qualified to be promoted’. For its part, section 26.12 of the QR&O provides that “[t]he
personnel evaluation report of [...] the Director of Military Prosecutions or the Director of Defence
Counsel Services shall not be placed before a promotion board’.

126 gections 165.2 and 249.18(2) of the NDA and sections 101.13 to 101.15 of the QR&O. The Director
of Military Prosecutions Inquiry Committee (“DMPIC”) and the Director of Defence Counsel
Services Inquiry Committee (“DDCSIC”) are composed “of members appointed by the Minister as
follows: (a) one person who has been nominated by the Judge Advocate General and who is a
barrister or advocate with at least 10 years’ standing at the bar of a province but is not an officer or
non-commissioned member; [and] (b) one person who has been nominated by the Chief of the
Defence Staff and who is not a legal officer or a member of the military police”. The third member
of the DMPIC is “one person who has been nominated, subject to the consent of the appropriate
Deputy Attorney General, by the members referred to in subparagraphs (a) and (b) and who is a
federal or provincial Crown Attorney with at least 10 years’ standing at the bar of a province”. For
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The functions of the DMP are analogous to the functions of the Director of Public
Prosecutions (“DPP”) in the civilian justice system. It is therefore instructive to compare
their appointment and tenure as well as the conditions governing their removal from office.
The DPP is appointed by the Governor in Council, on the recommendation of the Attorney
General of Canada (“Attorney General”).'?” The DPP holds office during good behaviour
for a single, non-renewable term of seven years.

Moreover, the DPP may only be removed by the Governor in Council for cause and with
the support of a resolution from the House of Commons.'® These conditions are
“important safeguard([s] that enablle] the DPP to resist any improper interference” and
ensure that the executive will unlikely attempt to remove the DPP “absent clear
incompetence, impropriety or disability”.1?°

| asked the OJAG to provide its comments on the current appointment and tenure
conditions of the DMP and DDCS. The OJAG advised that it was in favour of maintaining
the status quo. It first noted that the DMP and DDCS are “not supervised by a political
official’, contrary to the DPP, as “the JAG is a senior Canadian Armed Forces officer and
a non-partisan official appointed by Governor in Councif’."3°

The OJAG recognized that appointments for a longer term would have the desirable effect
of fostering the development of experience and litigation skills within the CMPS and
Directorate of DCS. But it noted practical difficulties which could arise from non-renewable
terms of service:

Individuals appointed as the DMP or the DDCS for a limited non-renewable term
could encounter career related difficulties upon completion of their appointment. If
the individual is a legal officer, there are limited positions, mostly advisory, which
are available at their rank level within the Office of the JAG which they could return
to. During the course of their appointment, they may need to exercise their duties
in a manner that may sometimes not accord with the views of the chain of
command. The knowledge that they would be expected to return to advising the
chain of command after their appointments could introduce perceptual concerns
relating to the decisions they make while holding these appointments. These
considerations could also apply if the individual appointed as the DMP or the
DDCS is an officer from another occupation (regular or reserve force) were they to
return to their previous military occupation. It may be in some circumstances that
the most appropriate course of action would be for the individual to retire from the

the DDCSIC, that third member is “one person who has been nominated by the members referred
to in subparagraphs (a) and (b) and who is a barrister or advocate, with at least 10 years’ standing
at the bar of a province but is not a prosecutor with a federal or provincial prosecution service”.

127 Subsection 3(1) of the Director of Public Prosecutions Act, SC 2006, ¢ 9 (“DPP Act’).

128 gubsection 5(1) of the DPP Act.

129 Review of the Roles of the Minister of Justice and Attorney General of Canada by the Honourable
A. Anne McLellan, P.C., O.C., A.O.E. (June 28, 2019) at 18.

130 Answer to Request for Information #6 (OJAG) at para 12.
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CAF upon completion of their appointment as the DMP or the DDCS. This is
different than the circumstances faced by individuals who serve as the DPP, as
there are substantially more career opportunities within the Department of Justice
and wider Public Service.'?’

In my view, the fact that the DMP and DDCS “may need to exercise their duties in a
manner that may sometimes not accord with the views of the chain of command’'®? is
sufficient reason to reconsider the current renewability of their terms. As a matter of
principle, the DMP and DDCS should, in performing their functions, give no consideration
whatsoever to the possibility of their re-appointment by the Minister. This is particularly
true in light of the Minister’s interest in all matters prosecuted in the military justice system.

The current tenure of the DMP and DDCS does not achieve this objective. On the
contrary, | was told by the DMP that the possibility of renewal makes them vulnerable to
political pressures.

| have met both directors and | am confident that their individual personalities have
allowed them to resist such pressures. But this result should be guaranteed by the
institutional structure and not left to individual personalities and character traits. Placing
the DMP and DDCS under the supervision of the JAG is an insufficient buffer as the JAG
herself only holds office at pleasure.’3?

The mechanisms for the removal of the DMP or DDCS by the Minister also fail to protect
their independence to a sufficient degree. The acceptable causes for removal provide
substantial leeway to the DMPIC, DDCSIC and to the Minister.34

That is not a problem in itself. The problem is the lack of transparency. An inquiry
committee’s report is made available to the public only if the inquiry is itself held in public,
which the Minister has discretion to decide.’®® A system in which removals would be
subject to significant public attention would be preferable.

| therefore recommend that the appointment, tenure and removal conditions of the DMP
and DDCS be amended to mirror those of the DPP. | acknowledge with respect the
practical concerns of the JAG, but do not consider them obstacles to my recommendation.

131 Ibid at para 18.

182 Ibid.

133 Subsection 9.1(2) of the NDA.

134 In accordance with subsection 101.15(6) of the QR&O, the acceptable causes for removal of the
DMP or DDCS are (a) infirmity; (b) failure to satisfy the physical and medical fithess standards
applicable to officers of the CAF; (c) misconduct; (d) failure in the due execution of their duties; or
(e) positions incompatible with the due execution of their duties.

135 Subsections 101.15(5) and 101(7) of the QR&O.
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| understand that most (and perhaps all) previous incumbents of the positions of DMP
and DDCS have directly retired from the CAF during or at the end of their terms. Should
future appointees choose not to retire, the possibility remains that they could be appointed
as the JAG or as military judges.

Recommendation #7. The Director of Military Prosecutions and
Director of Defence Counsel Services should be appointed by the
Governor in Council, on the recommendation of the Minister of
National Defence.

The Director of Military Prosecutions and Director of Defence Counsel
Services should hold office during good behaviour for a term of seven
years, subject to removal by the Governor in Council at any time for
cause with the support of a resolution of the House of Commons to
that effect. They should not be eligible to be reappointed for a further
term of office.

iii. Authority of the Judge Advocate General to Issue Particular
Instructions or Guidelines to the Director of Military
Prosecutions

The JAG is authorized to issue “general instructions or guidelines in writing” regarding
prosecutions or defence counsel services to the DMP and DDCS."3¢ Such instructions or
guidelines are available to the public.

The JAG may also issue to the DMP (but not to the DDCS) written instructions or
guidelines with respect to particular prosecutions.’™’ If this happens, the DMP must
ensure that they are made available to the public, unless the DMP “considers that it would
not be in the best interests of the administration of military justice for any instruction or
guideline, or any part of it, to be available to the public”."3® Moreover, the JAG must
provide the Minister with a copy of all instructions or guidelines issued to the DMP.'3°

Similar authority is granted to the Attorney General, who may issue written directives to
the DPP with respect to the initiation or conduct of specific prosecutions.’# All directives
of this sort must be published in the Canada Gazette, but the Attorney General or the
DPP may delay their publication until the completion of the specific prosecutions if either
of them “considers it to be in the interests of the administration of justice”.'*’

136 Subsections 165.17(2), 249.2(2) and 249.2(3) of the NDA.
137 Subsection 165.17(3) of the NDA.

138 Subsections 165.17(4) and 165.17(5) of the NDA.

139 Subsection 165.17(6) of the NDA.

140 subsection 10(1) of the DPP Act.

141 Section 11 of the DPP Act.
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Chief Justice Lamer commented on the authority of the JAG to issue particular
instructions or guidelines to the DMP. In his opinion, “this power is in keeping with the
role of the JAG as superintendent of the administration of the military justice system and
does not adversely affect prosecutorial independence. Indeed, part of the
superintendence function of the JAG must be to recognize the legitimate concerns of the
chain of command in the disciplinary process”.#?

According to the JAG, the authority to issue specific directives to the DMP is intended to
allow rapid interventions to safeguard the legitimacy or stability of the military justice
system (in rare cases). | have been informed that the CMPS has no record of particular
instructions or guidelines having ever been given by the JAG to the DMP. This does not
mean that the power could not be used more expansively by a future JAG having a
broader view of what superintendence entails.

In my view, the existence of this power clearly limits the independence of the DMP. The
fact that it exists for the DPP cannot, by itself, justify its existence within the military justice
system. Important differences must be taken into account.

In the civilian system, the directives are given by a member of Cabinet who will be directly
accountable to Parliament at the latest at “the completion of the prosecution or any related
prosecution”.'*® In the military justice system, where the need for independence is
arguably made greater by the existence of a strong chain of command, particular
instructions or guidelines may never be made public and are issued by an actor who is
only indirectly — through the Minister — accountable to Parliament.

In my view, this power should be removed. The outgoing DMP shares this view. | believe
that the legitimate concerns of the chain of command in the disciplinary process can
adequately be conveyed to the DMP without the existence of this power. Those concerns
could be discussed with the DMP just as they would currently be discussed with the JAG.
Discussions of this sort could lead the DMP to voluntarily reconsider positions taken by
the CMPS. A general directive of the JAG could instruct the DMP to give due
consideration to the concerns of an accused’s chain of command.

142 Lamer Report, supra note 9 at 14.

143 Section 11 of the DPP Act.
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If the decision is made not to remove the power entirely, it should, at a minimum, be
exercised by the Minister, subject to the conditions found in the DPP Act. This would
ensure the appropriate public transparency of the instructions given to the DMP.

Recommendation #8. Subsections 165.17(3) to 165.17(6) of the
National Defence Act should be repealed.

If a power to issue directives in respect of a particular prosecution is
to remain, this power should, at a minimum, be granted to the Minister
of National Defence personally and not the Judge Advocate General.
Any directive issued to the Director of Military Prosecutions should be
required to be in writing and to be published in the Canada Gazette.
The Minister of National Defence or the Director of Military
Prosecutions should be authorized to direct that the publication be
delayed at the latest until the completion of the prosecution or any
related prosecution if either considers this delay to be in the interests
of the administration of military justice.

In its submissions, the OJAG also recommended that the NDA be amended:

(@)

(b)

“to require that the DMP notify the JAG in a timely manner, of any issues of
strategic relevance to the administration of military justice that arise in the
performance of the DMP’s duties, akin to the notices that the DPP is required to
give to the [Attorney General] under section 13 of the DPP Act’;'** and

to require the DMP “fo notify the JAG when instructed to act for the [Minister as
counsel in respect of appeals], and to provide the JAG with a summary of any
advice provided in this regard”.®

| believe it is unnecessary for me to make such recommendations. The first proposed
requirement could adequately be enacted in a general instruction or directive of the JAG
to the DMP. The concerns which underlie the second proposed requirement can also be
addressed through the institutional relationships which exist between the Minister, the
JAG and the DMP. In particular, the JAG may already discuss such concerns with the
Minister in her capacity as his legal adviser in matters relating to military law.'46

144

145
146

Office of the Judge Advocate General Policy Paper #1, Submission for the Third Independent
Review Authority, “The Relationship Between the Judge Advocate General and the Director of
Military Prosecutions and the Director of Defence Counsel Services: Independence and Oversight”
(January 8, 2021) at paras 22-26, 30.

Ibid at paras 27-30.

Section 9.1 of the NDA.
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iv. Independence of Military Prosecutors and Defence Counsel

Most military prosecutors and defence counsel, apart from the DMP and DDCS, are legal
officers of the CAF who are temporarily posted to the CMPS and to the Directorate of
DCS as part of their career path.’” As such, they remain at all times within the command
of the JAG, and their duties are determined by or under the JAG’s authority.'*® The JAG
can assign legal officers to the CMPS or the Directorate of DCS or remove them. The
JAG can also assess their performance while they act as military prosecutors or defence
counsel, including for the purpose of their eventual promotion. If a promotion happens, it
is made “in accordance with orders and instructions issued by the Chief of the Defence
Staff’ and subject to the approval of “such officer as the Chief of the Defence Staff may
designate”.'*°

This poses clear risks to the independence of legal officers posted to the CMPS or the
Directorate of DCS. The risks are particularly acute for military defence counsel who are
required, on a daily basis, to take positions which may be adverse to those taken by the
chain of command.®°

147 The Directorate of DCS may also occasionally rely on the services of civilian defence counsel.

Subsection 249.21(1) of the NDA provides that “[tJhe Director of Defence Counsel Services may
be assisted by persons who are barristers or advocates with standing at the bar of a province”
(emphasis added). The pool is therefore not limited to officers of the CAF.

148 Subsections 4.081(2) and 4.081(4) of the QR&O.

1499 Sections 11.01 and 12.01 of the QR&O.

150 The Directorate of DCS was set up further to the recommendations of the Defence Counsel Study
Team’s Report on the Provision of Defence Counsel Services in the Canadian Forces (August 15,
1997). It is worth noting that the authors of this report had anticipated many shortcomings of the
current construct. They stated that an essential requirement for an independent defence counsel
system was that the system “be, and be seen by Canadian Forces (CF) members as, independent
and acting at all times in their best interests” (at iii). This involved that defence counsel be “free of
inappropriate organizational influences that could create, or reasonably be seen to create, a conflict
of interest between the defence of the individual client and the counsel’s personal interests in
maintaining a beneficial relationship with the organization or its hierarchy” (at iv). They
recommended, among other things, that (a) “an Office of Military Defence Counsel (OMDC) be
established in the National Defence Act’ (recommendation 3); (b) “the OMDC be funded by a
budget that constitutes a separate line item in the National Defence budget and that the budget
provide funding for all defence counsel related services” (recommendation 4); (c) “the National
Defence Act be amended to provide that the Judge Advocate General is responsible for the
provision of legal officers to the OMDC and administrative support to the OMDC as well as the
development and issuance of general guidelines as to the structure and policies of the OMDC, but
that the Judge Advocate General is not permitted to provide guidance or interfere in any way with
the defence of individual cases” (recommendation 7); (d) “the terms of the legal officers assigned
to the OMDC be established by regulation at three years; such terms to be modified in individual
cases only at the written request of the legal officer, at the commencement of retirement leave, on
the officer’s acceptance of promotion, for misconduct, or for incapacity” (recommendation 11); (e)
“legal officers assigned to the OMDC be required to perform only those duties assigned by the
head of the OMDC” (recommendation 14); (f) “legal officers assigned to the OMDC be subject only
to the OMDC chain of command in the performance of their duties, not the Canadian Forces or
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| have no doubt that most defence counsel actually act independently of the chain of
command. But unfortunately | have heard anecdotal evidence of some being reluctant to
make certain applications or to vigorously cross-examine high-ranking witnesses,
particularly as the time for their promotion approaches. | have also been told, and have
myself observed in town hall meetings, that some members of the CAF have concerns
that military defence counsel may not effectively represent their interests at trial due to
their own 