
KEEP AND BEAR TEST 
One avenue does not necessarily preclude another 

Yes or No 
 

In Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, 
promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity  

Does the keeping and/or 
bearing occur in, or on, 

Territory or other Property 
belonging to the U.S.?

Does the 
keeping/bearing 
occur in, or on, 

Territory or Property 
belonging to a State?

Is the 
keeper/bearer 

Militia?

10 U.S. Code § 246

Does that kept and/or bore fall 
under that which Congress shall 

have Power to lay and collect 
Taxes, Duties, Imposts and 

Excises, to pay the Debts and 
provide for the common Defence 

and general Welfare of the 
United States?

Does that kept/bore fall 
under Commerce which 
Congress shall have the 
power to regulate with 

foreign Nations, and 
among the several States, 

and with the Indian Tribes?

Does the 
keeping/bearing, and/or 
that kept/bore fall under 
powers reserved to the 

States respectively?

Congressional 
Concented State impost 

or duty restriction.

State Legislation on 
Ammuntion

The right to 
keep and bear 
Arms shall not 
be infringed.

Federal 
Question

Federal 
Question

Federal 
Question

Is the 
keeper/bearer 

subject to Milita 
Duty?

10 U.S. Code § 247

Is that kept and/or 
bore provided for 

by the Militia 
prescription of 

discipline?

Did the keeper/bearer 
act in accordance with 

the Discipline prescribed 
by, and not to be 

infringed by, Congress? 

Is the deviation from the 
said rules as may be 

rendered necessary by the    
requisitions of the Militia 

acts, or by some other 
unavoidable 

circumstances?

May 8th 1792, Sec. 7

Federal Question(s)

State appointed Official(s), and 
lack of training, to declared 

Congressional Prescription of 
Discipline necessary to the 

security of a free state.

42 U.S.C. § 1983 

The right to 
keep and bear 
Arms shall not 
be infringed.

The right to 
keep and bear 
Arms shall not 
be infringed.

Does the 
keeping/bearing 

prejudice any 
Claims of any 

particular State?

Federal Question

Republican Gov. 
guarantee

Domestic 
Violence 

application

Federal 
Question

The Congress 
shall have 
Power to 

dispose of and 
make all 

needful Rules 
and Regulations 
respecting the 

Territory or 
other Property 

belonging to 
the United 
States; and 

nothing in this 
Constitution 
shall be so 

construed as to 
Prejudice any 
Claims of the 
United States, 

or of any 
particular State.

The provision, it’s foundation in 

Plymouth’s Jan. 2, 1633 Act 3, regulating 

the militia class: 

10 U.S. Code § 246(b)(2) 

to only those arms which have some 

reasonable relationship to the 

preservation or efficiency of a well 

regulated militia, was repealed in 1903. 


