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ABSTRACT

The demand for special needs trusts (SNTs) continues to grow, and
third-party SNTs are among the most used. As the need for these trusts grows,
the governing statutes need to evolve with them. The current statutory
language underserves beneficiaries and does not align with settlors’ intent.
There should be stricter language to protect beneficiaries from
mismanagement on behalf of trustees. These beneficiaries depend heavily on
the trust assets and government assistance to maintain their livelihood and
receive medical care. Therefore, statutory protections should be enacted to
safeguard against abusive trustees and insufficiently drafted trust
instruments.

This Comment proposes that practitioners should encourage the use of
stricter language in third-party SNTs to better protect beneficiaries. A
third-party SNT is an effective tool that facilitates proper distribution to a
beneficiary with a disability and maintains their quality of life. Further, this
Comment is the first to propose detailed statutory language to fill current
gaps in the Texas Trust Code. Simultaneously, practitioners should draft
SNTs that provide flexibility in distributions that correlate to beneficiaries’
progressing disabilities and strictly protect their assets from mismanagement
and abuse.
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1. INTRODUCTION

Marie is a young woman with cerebral palsy.! She relies on Social
Security Disability Insurance (SSDI) and Medicaid to cover her expenses,
which include daily living, personal care services, and regular medical
treatments.” Marie’s parents established a third-party special needs trust
(SNT) because they were concerned for her well-being for the remainder of
her life.? The parents funded the trust with their assets to supplement Marie’s
government benefits without jeopardizing her eligibility.* They designated
Marie’s aunt, Grace, as the trustee in the case of the parents’ death.’
Unfortunately, the provisions in the trust instrument lacked protections for
the beneficiary, causing Marie’s quality of life to suffer.®

Author’s original hypothetical.
Id.
Id.
1d.
Id.
Id.

A I
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The trust instrument granted Grace the authority to make distributions,
but the language did not describe limitations regarding the use of funds to
avoid negatively impacting Marie’s benefits.” It stated that the trustee may
make distributions for any purpose that benefits Marie and maintains her
quality of life throughout the progression of her disability.® This language is
highly discretionary and does not include any safeguards to protect Marie
because the trust does not outline non-need based expenses that could affect
her government benefit eligibility.’

Moreover, no provisions required Grace to hold funds in different
accounts.!” A common safeguard against losing eligibility for government
benefits is to separate trust funds from personal assets because it avoids
Medicaid asset counting.!! As for Grace’s qualifications, the instrument does
not require Grace to receive education or professional advice on special-
needs estate planning to ensure Marie is protected from ineligibility.!? This
allows Grace to make decisions about assets she does not understand and for
a disability she is not informed on."?

Initially, the trust operated well and upheld the parents’ intent.'* For
example, Grace used some trust funds to purchase a wheelchair and a
handicap-accessible vehicle for Marie.!> However, the parents unexpectedly
passed away, leaving Grace to manage the finances for the benefit of Marie. '

As time went on, personal assets and trust assets were distributed from
the same account, which allowed Grace to inflate Marie’s income.!” Then,
Grace started misappropriating trust funds for her own benefit and reporting
it as unearned income.”® By neglecting Marie’s essential needs, Grace
violated her fiduciary duty as a trustee, and it caused long-term harm to the
beneficiary.!’

7. Id

8. Id.; see Betsy Simmons Hannibal, Sample Special Needs Trusts, NOLO (Feb. 15, 2024),
https://www.nolo.com/legal-encyclopedia/sample-special-needs-trusts.html [https://perma.cc/83AG-
MGS5S].

9. Author’s original hypothetical.

10. Id.

11.  Setting Up A Trust to Protect Assets From Medicaid, HAILEY-PETTY L. FIRM, PLLC (Jan. 11,
2024), https://haileypettylaw.com/setting-up-a-trust-to-protect-assets-from-medicaid/#:~:text=typically
%2C%20an%20Irrevocable%20Trust%20is,towards%20your%20personal%20asset%20limit [https://
perma.cc/C94G-9FRZ].

12.  John H. Langbein, Questioning the Trust Law Duty of Loyalty: Sole Interest or Best Interest,
114 YALE L.J. 929, 935-37 (2005) (describing how the trustees must administer the trust solely for the
best interest of the beneficiary because it is fundamental to their duty of loyalty).

13.  Author’s original hypothetical.

14. Id.

15. Id

16. Id.

17. Id.

18. Id.

19. Langbein, supra note 12, at 947.


https://www.nolo.com/legal-encyclopedia/sample-special-needs-trusts.html
https://perma.cc/83AG-MG5S
https://perma.cc/83AG-MG5S
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Failing to keep accurate records and improperly reporting trust
disbursements when filing Medicaid and SSDI records resulted in a
termination of government benefits.? If it is determined that the assets or
income of the individual exceed the required minimums, then the Medicaid
and SSDI office can reduce or terminate all supplemental benefits.?!

As a result, Marie found herself in a dire situation.?> The medications,
treatments, and funds for daily expenses she relied on were no longer
covered.”® As the beneficiary of an SNT, Marie did not have a voice in how
the trust was managed or how funds were distributed, which caused her to
feel abandoned and helpless.** Without proper protection, the government
benefits she desperately needed were terminated, causing her to face
significant setbacks in her health and quality of life.?*

As illustrated above, stricter trust language for third-party SNTs would
prevent abuse and mismanagement, resulting in better protection of the
beneficiary and their quality of life.?® Because the trust instrument governs
over statutory language, it is paramount that practitioners include protections
for the beneficiary.’’” However, state statutory language supplements trust
language and influences practitioner’s drafting decisions.”® Thus, protective
statutory language would impact estate planners by encouraging them to
include language requiring a trustee to follow narrower guidelines.?’

This Comment proposes that the Texas Trust Code should encourage
the use of stricter language in third-party SNTs that better protect the
beneficiary.’® A third-party SNT is an effective tool that facilitates proper
distributions to a beneficiary with a disability and maintains their quality of
life’! Further, this Comment is the first to propose detailed statutory
language to fill the current gaps in the Texas Trust Code.*? Also, practitioners
should draft SNTs that provide distribution flexibility.** Distributions should

20. Id.

21. See generally Reasons a Trustee Cannot Provide Beneficiaries Money Directly from Their
Special Needs Trust, CPT INST. (Aug. 17, 2016), https://www.cptinstitute.org/reasons-a-trustee-cannot-
provide-beneficiaries-money-directly-from-their-special-needs-trust/ (“If the trustee gives money directly
to a beneficiary the SSA considers this to be unearned income and will reduce the beneficiary’s benefits
dollar-by-dollar.”) [https://perma.cc/JAP3-VG38].

22. Author’s original hypothetical.

23. Id.

24. Id.

25. Id

26. Id.

27. TEX. PROP. CODE ANN. § 112.053.

28. Author’s original thought.

29. Id.

30. See discussion infra Section IILE.

31. Administering a Special Needs Trust, SPECIAL NEEDS ALL. 1, 4 (2017), https://www.bowdoin.
edu/alumni-families/pdf/special-needs-trust.pdf [https://perma.cc/52A9-8724].

32. Id

33. See discussion infra Sections IIL.A, E.


https://www.cptinstitute.org/reasons-a-trustee-cannot-provide-beneficiaries-money-directly-from-their-special-needs-trust/
https://www.cptinstitute.org/reasons-a-trustee-cannot-provide-beneficiaries-money-directly-from-their-special-needs-trust/
https://perma.cc/JAP3-VG38
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.bowdoin.edu/alumni-families/pdf/special-needs-trust.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.bowdoin.edu/alumni-families/pdf/special-needs-trust.pdf
https://perma.cc/52A9-8Z24
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correlate to the beneficiary’s progressing disability and strictly protect them
from mismanagement and abuse.**

This Comment establishes a clear framework for protecting the
beneficiaries of a third-party SNT from a reduction in government benefits
or ineligibility due to mismanagement of the trust.’> Section I.A provides an
overview of third-party SNTs and discusses the eligibility and maintenance
of government benefits, and the fiduciary duty requirements of the third-party
SNT.* Section IL.B outlines federal and state statutes governing SNTs.¥’
Section II.C provides background on judicial interpretations of current
government benefit requirements for SNTs while addressing how the current
language leads to abuse and mismanagement to the beneficiary’s detriment.*®

Section III.A proposes a statutory framework to supplement the current
Trust Code in Texas.*® It outlines amendments to the income distribution
requirement, proposes mandatory payback provisions for third-party trusts,
and provides additional fiduciary duties to trustees of SNTs.*’ Section I11.B
argues how the proposed statutory language should fill the gaps in Texas’s
Trust Code to better protect the beneficiary.*!

Further, Section III.C explains how the current language negatively
impacts family planning, arguing that the proposed language would better
align with the settlor’s intent and provide the trustee with clear guidelines on
managing an SNT.** Section IIL.D explains how mandatory payback
provisions and strict income distribution requirements would tailor the trust
to the beneficiary, better serving their long-term needs.* Section IILE
advocates for additional CLE hours for practitioners specializing in SNTs
because of the evolving needs of individuals with disabilities and the
changing statutory framework.*

34. Author’s original thought.

35.  See discussion infra Sections I11.B.1-3.
36. See discussion infia Section IL.A.
37. See discussion infra Section IL.B.
38. See discussion infra Section II.C.
39. See discussion infia Section IILA.
40. See discussion infia Section IILA.
41. See discussion infia Section II1.B.
42. See discussion infra Section I11.C.
43. See discussion infia Section II1.D.
44. See discussion infia Section IILE.
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II. BACKGROUND
A. Overview of Third-Party SNTs

A trust is an instrument a settlor creates in which the title to property is
split into legal title and equitable title.* Usually, a person (or institution)
holds legal title to the property for the benefit of a beneficiary—who holds
equitable title.* The trustee, who holds legal title, manages the trust for the
beneficiary’s benefit according to state statutes and the trust’s language.*’ In
an SNT, the beneficiary typically has a long-term disability or a disability
that requires intensive medical care.*® The settlor creates a trust to provide
for the needs of the beneficiary’s disability for their lifetime.* An SNT has
no specific age requirements for the beneficiary and does not require
Medicaid reimbursement when the beneficiary dies.>

An attorney establishes a third-party SNT when they set up a trust with
assets from a third-party instead of the individual with the disability.’! An
example of this is when a parent or guardian uses their assets to fund a trust
for their child with a long-term disability that requires extensive medical
assistance.’> Because the trust uses funds from a third-party, the beneficiary
preserves their eligibility for Medicaid, SSDI, and other government
benefits.>® These benefits are essential in supplementing the beneficiary’s
income because most trusts cannot cover all of the beneficiary’s expenses for
their disability.>* Contrary to other SNTs, this type of trust allows a parent or

45. Definition of a trust, IRS, https://www.irs.gov/charities-non-profits/definition-of-a-trust (last
visited Nov. 14, 2024) (stating “a trust is a relationship in which one person holds title to property, subject
to an obligation to keep or use the property for the benefit of another.”) [https:/perma.cc/8L7X-VX6X].

46. Id. (stating equitable title is assigning the beneficial use of the property to the “equitable”
titleholder, and legal title is when the legal power over the property is given to the “legal” titleholder).

47. Id.

48.  Your Special Needs Trust (“SNT”) Defined, SPECIAL NEEDS ALL. (Jan. 2013), https://www.spec
ialneedsalliance.org/the-voice/your-special-needs-trust-snt-defined-2/ (“A special needs trust (SNT) is a
trust that will preserve the beneficiary’s eligibility for needs-based government benefits such as Medicaid
and Supplemental Security Income (SSI). Because the beneficiary does not own the assets in the trust, he
or she can remain eligible for benefit programs that have an asset limit.”) [https://perma.cc/FP2Q-R3MIJ].

49.  An Introduction to Special Needs Trusts: How They Work and Why People with Disabilities
Need Them, DISABILITY RTS. 1, 1-4 (2015), https://adanc.org/wp-content/uploads/2018/08/Special-
Needs-Trusts.pdf [https://perma.cc/67G8-Z9D6].

50. Id.

51.  3RD Party Special Needs Trust, CPT INST., https://www.cptinstitute.org/third-party-snt/#:~:text
=Third%2DParty%20Special%20Needs%20Trusts,int0%20a%20Third%2DParty%20Trust (last visited
Oct. 29, 2024) (“Third-Party Special Needs Trusts are established using assets from someone other than
the individual living with disabilities. Typically established by a loved one . . . specifically designating
funds to be placed into a Third-Party Trust. It preserves eligibility for Medicaid and/or SSIL.”)
[https://perma.cc/q8jm-2751].

52. Author’s original thought.

53. Id

54. See generally Special Needs Trusts, CPT INST. (Apr. 10, 2023), https://www.cptinstitute.org/spe
cial-needs-trust/ (discussing the general characteristics and the administration of special needs trusts)
[https://perma.cc/SKS56-HFP5].


https://www.irs.gov/charities-non-profits/definition-of-a-trust
https://perma.cc/8L7X-VX6X
https://www.specialneedsalliance.org/the-voice/your-special-needs-trust-snt-defined-2/
https://www.specialneedsalliance.org/the-voice/your-special-needs-trust-snt-defined-2/
https://perma.cc/FP2Q-R3MJ
https://adanc.org/wp-content/uploads/2018/08/Special-Needs-Trusts.pdf
https://adanc.org/wp-content/uploads/2018/08/Special-Needs-Trusts.pdf
https://perma.cc/67G8-Z9D6
https://www.cptinstitute.org/third-party-snt/#:~:text=Third%2DParty%20Special%20Needs%20Trusts,into%20a%20Third%2DParty%20Trust
https://www.cptinstitute.org/third-party-snt/#:~:text=Third%2DParty%20Special%20Needs%20Trusts,into%20a%20Third%2DParty%20Trust
https://perma.cc/q8jm-275l
https://www.cptinstitute.org/special-needs-trust/
https://www.cptinstitute.org/special-needs-trust/
https://perma.cc/SK56-HFP5
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guardian to designate a third-party, typically a family member, as the trustee
to manage the trust through specific trust language.>

The specific language for the trustee designation that attorneys use
includes “funds for [client name] are to be placed into a Third-Party SNT for
the benefit of [client name] with . . . [institution] to preserve his/her ongoing
eligibility for means-tested government benefits.”>® This language splits the
interest into legal and equitable interests and designates the individuals in
whom the settlor wants to vest those interests.>’

To preserve the beneficiary’s government benefits, the trust should be
written to include three main provisions: (1) all approved asset disbursements
must be for the primary benefit of the beneficiary, (2) disbursements must be
payable to the designated third-party trustee, and (3) all disbursement
requirements should be recorded through a receipt and invoice process.’® The
second provision is essential because if the disbursement is paid directly to
the beneficiary then the money will be considered unearned income, thus,
reducing their government benefits on a dollar-for-dollar basis. > Although
the trust instrument requires the inclusion of many provisions, some of the
detailed provisions are optional for a drafting attorney to include.®® Thus, the
mismanagement of third-party SNTs occurs and the beneficiary is at risk of
losing their benefits, which causes their funding for medical treatments to
suffer.5!

1. Qualifying Individuals for SNTs and Government Benefits

To qualify for government benefits as an individual with a disability,
personal income and assets must meet the minimum requirements.%
However, some individuals automatically qualify if their disability requires
intensive, around-the-clock care.®® The most common government benefits
include SSDI and Medicaid.** These are considered entitlement benefits,
which means they are counted for eligibility purposes.®® The assets obtained
under an SNT are not counted for eligibility purposes, specifically third-party
SNTs, because the assets do not belong to the disabled person.®® Therefore,

55.  3RD Party Special Needs Trust, supra note 51.

56. Id.

57. Katherine B. McCoy, The Growing Need for Third-Party Special Needs Trust Reform, 65 CASE
W.RSRV. L. REV. 461, 463 (2014).

58. POMS S101120.203(B)(1)(e); 3RD Party Special Needs Trust, supra note 51.

59. POMS SI101120.203(B)(1)(e); 3RD Party Special Needs Trust, supra note 51.

60. TEX.PROP. CODE ANN. § 112.001.

61. POMS S101120.203(B)(1)(e); 3RD Party Special Needs Trust, supra note 51.

62. Fay Blix, The World of Special Need Trusts, 50-Nov ORANGE CNTY. LAW. 10, 11-15 (Nov.
2008).

63. Id.

64. McCoy, supra note 57, at 468.

65. Blix, supra note 62.

66. Id.
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the management and recording of both the trust assets and government
benefits requires the trustee to make this critical distinction.®’

Most government benefits are needs-based programs meant to
supplement the income of low-income individuals.®® This means an
individual who meets the minimum income requirement typically qualifies
for assistance.®” An individual’s income is evaluated as earned, unearned, and
in-kind to determine eligibility.” Improper distributions of trust income can
cause the beneficiary to be disqualified from government assistance.”! A
trustee paying the beneficiary distributions directly, could be counted as
unearned income.” If the trustee purchases the beneficiary’s living expenses
(housing and food), it could be counted as in-kind income.” Both of these
situations could reduce or terminate the beneficiary’s eligibility.”

There are no specific qualifications for a beneficiary of a third-party
SNT because establishing the trust depends on the settlor and their assets.”
However, the typical beneficiary of a third-party SNT is an individual with a
disability who is unable to work, cannot care for themselves, and requires
intensive care.”® The third-party SNT is meant to supplement the government
benefits because government assistance likely does not cover all of the
beneficiary’s needs.”” A common issue arises when a person receives an
inheritance and then falls outside the eligibility requirements for government
assistance.” A third-party SNT should prevent this problem to an extent.”
However, trustees must be aware of the proper recording process for
government benefits, which can cause eligibility problems.®

2. Maintaining Government Benefit Eligibility

Qualifying for government benefits in conjunction with the trust assets
and maintaining eligibility are two different issues.®' To maintain eligibility,
the beneficiary must continue to qualify for the needs-based government
assistance, and the trustee must manage the assets following the SNT’s

67. McCoy, supra note 57, at 468.

68. Id

69. Id.

70. Id.

71. Id

72. Id

73. Id

74. Id.

75. Linda M. Anderson, Special Need Trusts: Practical Tips for Avoiding Common Pitfalls, 74 PA.
BAR ASS’N Q. 169, 170-72 (Nov. 2003).

76. Id.

77. Id.

78. Id.

79. Id

80. Id.

81. Id.
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instructions and state law.*> Because the trustee holds legal title but is not the
person with a long-term disability, the assets are not included in the benefit
eligibility requirements.*

Therefore, if the trustee fails to uphold their obligation and the asset
distribution is done incorrectly, the beneficiary’s health and financial
situation no longer qualify.® In effect, the beneficiary will be disqualified
from their government benefits.*

In Texas, the average monthly SSDI payment, with Medicaid coverage,
is $1,702 per month, and the maximum payment is $3,822 per month.*® An
individual’s loss of government assistance would be a significant financial
change, showing the importance of maintaining eligibility.®’

To maintain a successful third-party SNT, the trustee should keep the
trust assets unavailable to the beneficiary.®® Because available assets are
considered when determining SSDI and Medicaid eligibility, the trustee must
ensure the beneficiary has no control over the trust’s administration.®

Strict guidelines govern how a trustee can use the money and assets in
the SNT.” For example, current rules state that for a beneficiary who
qualifies and receives SSDI benefits, the money from those government
benefits must be used before any other trust assets.”! This requirement gives
the beneficiary some asset protection.””> However, third-party SNTs are not
within the expressed exceptions that give the beneficiary asset protection, so
the third-party is held directly responsible for the mismanagement of the trust
by the trustee.”” By placing liability on the individual establishing or
managing the trust, the beneficiary receives implied protection because the
managing person is held accountable.”

82. Id.

83.  An Introduction to Special Needs Trusts: How They Work and Why People with Disabilities
Need Them, supra note 49, at 1-4.

84. Id.

85.  Anderson, supra note 75, at 170-72.

86. Jackie Jakab, How Much Does Disability Pay in Texas?, ATTICUS (Mar. 28, 2024),
https://www.atticus.com/advice/texas-disability-benefits/how-much-are-disability-benefits-in-texas
(describing how “[i]n addition to monthly payments, the federal government provides health care
coverage. SSDI benefits include Medicare coverage, and SSI beneficiaries can get Medicaid.”)
[https://perma.cc/7SHI-P2MB].

87. Id.

88. McCoy, supra note 57, at 470.

89. Id. at 469.

90. Id.

91. Id.

92. Kimberly Hegwood, What Is a Special Needs Trust Under Texas Law?, YOUR LEGACY LEGAL
CARE (Dec. 15, 2021), https://www.yourlegacylegalcare.com/post/what-is-a-special-needs-trust-under-
texas-law [https://perma.cc/JZAF-28DP]; see generally F-6700, Exception Trusts, TEX. HEALTH & HUM.
SERV. (Dec. 1, 2009), https://www.hhs.texas.gov/handbooks/medicaid-elderly-people-disabilities-
handbook/f-6700-exception-trusts  (outlining the governing provisions of disability eligibility)
[https://perma.cc/UDI9L-HRYD].

93. Id.

94. What is a special needs trust?, FID., https://www.fidelity.com/learning-center/life-events/what-


https://perma.cc/7SHJ-P2MB
https://www.yourlegacylegalcare.com/post/what-is-a-special-needs-trust-under-texas-law
https://www.yourlegacylegalcare.com/post/what-is-a-special-needs-trust-under-texas-law
https://perma.cc/JZ4F-28DP
https://www.hhs.texas.gov/handbooks/medicaid-elderly-people-disabilities-handbook/f-6700-exception-trusts
https://www.hhs.texas.gov/handbooks/medicaid-elderly-people-disabilities-handbook/f-6700-exception-trusts
https://perma.cc/UD9L-HRYD
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As for the trust funds, third-party SNTs help the beneficiary maintain
eligibility by paying expenses directly.”® This allows the beneficiary to
maintain the minimum requirements and receive supplemental funds because
the trust assets are not recorded as unearned income.”® For a beneficiary with
a progressive disability, which requires long-term intensive medical
treatments, two sources of funds to help pay expenses protect the
beneficiary’s quality of life.”’

A third-party SNT vests a significant amount of discretion in the trustee
to make decisions about the distributions of trust assets.’® Therefore, drafting
language can subject the trustee to liability or grant the trustee authority that
a third-party SNT should not grant.”

Generally, when the instrument states that “[the beneficiary] has the
right, authority, or power to [sell or] liquidate the property [in the trust],” it
causes problems with maintaining eligibility.!® Drafters should avoid this
language because it affords the beneficiary too much discretion, and it could
cause problems for SSDI and Medicaid eligibility.'"!

Maintaining eligibility relies heavily on the trustee complying with the
statutory language and the drafted instrument.'® Thus, the two must provide
detailed instructions on how the trust should be managed to protect the
beneficiary from ineligibility.!%

3. Fiduciary Duty of the Designated Trustee

For an SNT, the trustee must uphold their fiduciary duty to the
beneficiary.'® When making a distribution from the trust, like transferring
assets or income, the trustee must (1) make allowable distributions under the
trust terms, (2) distribute payments to the beneficiary in a way that does not
compromise the beneficiary’s benefits, (3) understand how to distribute trust
funds to expenses that are not covered by the SSDI and Medicaid benefit, and

is-special-needs-trust (last visited Mar. 11, 2025) [https://perma.cc/3GCR-4U9W].
95. Id
96. Id.
97. Amber K. Quintal, Planning for Individuals with Disabilities: Special Needs Trusts, 22 AM. L.
INST. CLE THE PRAC. TAX LAW. 17, 17 (2008).
98. Id. at 18-19.
99. Id
100. McCoy, supra note 57, at 471.
101. Id.
102. Id.; Quintal, supra note 97, at 19.
103.  McCoy, supra note 57, at 471.
104. Responsibilities of a Special Needs Trust Trustee, SPECIAL NEEDS ANSWERS (Nov. 29, 2023),
https://specialneedsanswers.com/the-top-five-responsibilities-of-a-trustee-of-a-special-needs-trust-15720
[https://perma.cc/4TON-6LWIJ].
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(4) distribute funds directly to the beneficiary.! In addition, the trustee is
also responsible for managing the investments of trust property.'%

Among the essential duties of the trustee is fulfilling their fiduciary
responsibilities.!’” For an SNT, a trustee is responsible for a beneficiary’s
subsequent care and funds, which are highly dependent on the trustee,
affording them a lot of discretion.'® For a third-party SNT, the beneficiary
needs the ability to advocate for proper distributions because of their lack of
control over the trust assets.!” Therefore, claiming a breach of fiduciary duty
is difficult because the trustee is afforded absolute discretion.!'® When a
trustee has absolute discretion, courts are less likely to rule against their
decisions if the trustee can provide any rationale for the improper
distribution.!'! In addition to weak standing, the beneficiary could suffer a
loss in government benefits for any ruling on a breach of fiduciary duty
because it is evidence of improper recording of assets to the government.'!?

As a trustee, it is essential to balance the needs of the beneficiary and
the requirements of the trust because the beneficiary’s expenses and medical
needs may evolve.'"® To account for this evolution, the trust instrument
should incorporate guidelines for the trustee that provides for the possibility
that the beneficiary may have an increase in need for additional income.''*
However, many of the disabilities seen in beneficiaries of third-party SNTs
are challenging to account for, thus, state statutory governance of trusts
should also provide protections for the beneficiary and any distribution
changes at the trustee’s discretion.!!®

B. Legislation Governing SNTs
Federal legislation governs a limited scope of third-party SNTs, which

causes several problems.!'® The following provisions are legislative gaps
regarding third-party SNTs.'!’
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106. Responsibilities of a Special Needs Trust Trustee, supra note 104.
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First, the Omnibus Budget Reconciliation Act of 1993 (OBRA) does not
include payback provisions for third-party SNTs.!!® This statute accounts for
first-party SNTs.''* However, third-party SNTs are governed by the Program
Operating Manual System of the Social Security Administration (POMS).!2°
Currently, no “mandatory payback provisions” are included in POMS."?! A
payback provision requires the trustee to reimburse the government for
benefits received after the beneficiary dies with any residual trust assets.!?
In Texas, the payback provision requires the trustee to pay the remaining
assets to the state for Medicaid benefits received by the beneficiary.!* It also
only covers first-party and pooled trusts.'**

Second, no statutes require mandatory income distributions that follow
benefit eligibility requirements.'” Third-party SNTs give the trustee
discretion over distributing income and assets to the beneficiary.'?
Mandatory income distribution requirements would remove discretion from
the trustee and reduce mismanagement and abuse.'?’

Third, there are no qualification requirements for a non-professional
trustee.'?® Typically, the non-professional trustee designated in the trust is a
family member. '** Unlike a professional trustee who understands public
benefits laws and has no conflicts of interest, a non-professional typically
does not know how trust distributions work and has conflicts of interest
concerning the beneficiary.!*® These characteristics in a trustee lead to
mismanagement and abuse.'’!
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119. Id.
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121.  Payback Provision, LEGAL INFO. INST., https://www.law.corell.edu/wex/payback_provision
(last visited Mar. 11, 2025) [https://perma.cc/2WYY-4MN5].
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123.  Special Needs Trusts in Texas: Ensuring Care for Vulnerable Beneficiaries, S. TEX. FAM. LAW
(Sept. 17, 2024), https://www.ldheard.com/special-needs-trusts-in-texas-ensuring-care-for-vulnerable-
beneficiaries/ [https://perma.cc/ ANN2-H3FM].
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125. See David F. Johnson, Trust Distributions in Texas Part I, WINSTEAD P.C. 1, 42,
https://m.winstead.com/portalresource/lookup/poid/Z1tOI9NPIuKPtDNIQLMRVPMQiLsSw4JCo03D/d
ocument.name=/Trust%20Distribution%20Article%20Part%200ne.pdf (last visited Mar. 11, 2025)
[https://perma.cc/9N73-WX2P].
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1. The Omnibus Budget and Reconciliation Act of 1993

The OBRA provides social-security requirements and regulatory
provisions for SNTs.!3? However, the Social Security Act (the Act) only
covers exceptions for first-party and pooled trusts.!** According to the Act,
funds covered by SNTs would be considered earned income when assessing
eligibility for government benefits.!3* Beneficiaries of SNTs advocated for
the Act because it codified two types of trusts as exceptions to the earned
income requirement: self-settled and pooled trusts.!*> Only these types of
SNTs allowed beneficiaries to supplement their income with additional assets
without losing their government benefits.'*¢

The requirements for third-party SNTs for a disabled person are listed
under the social-security regulation POMS, which sets out specific
qualifications and provisions that govern these trusts and enable individuals
to maintain their eligibility.'*” However, it fails to cover Medicaid and other
government benefits.'*® It also does not cover how an individual can maintain
coverage or eligibility within their state.'?

Third-party SNTs are governed by state law: either in the state indicated
in the trust instrument or the state where the trust was established.'*’ For
pooled and self-settled trusts, federal legislation governs payback
provisions.'*! Because third-party SNTs fall outside OBRA exceptions, these
mandatory payback provisions do not apply.'** Some proponents of this gap
argue that it allows the beneficiary’s assets to be used for the benefit of other
family members once the beneficiary dies.'** However, if the state does not
have a vested interest and the trust assets are leftover when the beneficiary
dies, it leaves much room for mismanagement and abuse.'** Because the
assets are accessible by other beneficiaries when family members are

132.  See generally Raymond C. O’Brien, Selective Issues in Effective Medicaid Estate Recovery
Statutes, 65 CATH. U. L.REV. 27, 37-38 (2016) (providing a general summary of the legislation’s effects).

133. Id.; Program Operations Manual Sys. (POMS), SOCIAL SEC. ADMIN. (May 6, 2024),
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134.  O’Brien, supra note 132, at 38-39.
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140. See Ward L. Thomas & Leonard J. Henzke, Trust: Common Law and IRC 501(c)(3) and 4947,
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143. 42 U.S.C. §§ 1396p(d)(4)(A), (C).
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designated as trustees, payback provisions protect against self-dealing or
skimming throughout the beneficiary’s life.'*

2. Summary of Key Texas Provisions

Texas law governing third-party SNTs includes statutes relating to the
creation, management, and eligibility of government benefits.!*¢ The Texas
Trust Code provisions ensure trusts align with the settlor’s intent and that the
beneficiaries receive their benefits.!*’ Although many provisions govern
trusts, third-party SNTs highlight the gaps in the current legislation because
no specific provisions govern these specialty trusts, causing loopholes to be
used for self-dealing.'*®

The Texas Trust Code outlines an exhaustive list of powers granted to
the trustee; however, the settlor can add or revoke most powers listed by
express language in the trust instrument.!* The standard of care for a trustee
is codified in the Texas Trust Code, which states that a trustee has an absolute
duty to distribute trust assets appropriately.'*® The distribution standard is a
strict standard in which the trustee can be liable for distributions made if a
mistake resulted from the trustee’s action, even if the distributions were made
in good faith and with reasonable care.”! For SNTs, unless the trust
instrument states otherwise, the Texas Trust Code offers distribution options
for the trustee to make that benefit and comply with the trust instrument. '3
In most cases, making distributions directly for the beneficiary’s expenses is
better because the distribution is less likely to be counted as unearned
income, which can affect their benefits.'?

Moreover, the Texas Administrative Code establishes how the trust
should operate for Medicaid under the Act.'** The Texas Administrative
Code outlines how income distributions should be paid for eligibility
purposes.'> It also describes the adoption assistance benefits available for
children with special needs including Medicaid health coverage, monthly
payments, and reimbursement for nonrecurring expenses. '

145. See Wyman, supra note 141.

146. Seeid.

147. TEXAS PROP. CODE ANN. §§ 113.002—.028.
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154. 1 TEX. ADMIN. CODE § 358.339(c) (1993) (Tex. Health & Human Serv. Comm’n, Treatment of
Trusts on and after August 11, 1993).
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156. 40 TEX. ADMIN. CODE § 700.802 (2001) (Dep’t of Fam. & Protective Serv., What is adoption
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Texas also does not enforce a notice requirement if the trustee adjusts
its power and discretion over the trust.!’” There is a strict standard of
compliance with distributions.'*® However, an expansion of the trustee’s
power does not include the requirement to notify the incapacitated
beneficiary of changes.'>

In Texas, the SNT legislation is structured to ensure quality of life for
beneficiaries with long-term care requirements.'®® The Texas Health Services
and Safety provisions directly mirror the federal regulations of SNTs, barring
slight differences in asset assignment.'®! However, the same gaps in state
regulation need to be filled.!*> The trusts cannot heavily supplement living
expenses and medical costs because it would violate the safeguard against
reducing government benefits. !¢

In Texas, the Property Code governs the formation of trusts, how to
maintain them, and state compliance requirements.!®* It also includes
provisions for beneficiaries with disabilities; however, similar to the federal
requirement, it fails to include specific provisions governing third-party
SNTs.'63

The state-regulated SNTs are “trusts established with the assets . . . of a
person . .. ,” whereas third-party SNTs are established with the assets of
another for the benefit of the disabled person.!'*® The F-6700 Trust Exception
provisions list the mandatory payback provisions for these trusts, but
third-party SNTs don’t fall within these exceptions.!®” The state’s
compulsory payback provisions require it to be the residuary of the
beneficiary’s SNT.'®® These payback provisions allow any residual assets to
be paid to the state corresponding to the Medicaid benefits the beneficiary
received in their lifetime.!® The funds come from the following places:
qualifying income trust (QIT), SNT, pooled trust or irrevocable annuity, and
any settlement funds received from a court.!”
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Texas income distribution requirements state that “[a]ny distribution
paid directly from a trust to the individual or a third-party for the benefit of
the individual is unearned income to the individual in the month of receipt

..’ A payment for the benefit of the individual that is ordinarily counted
as income is recorded under the trust provision, unless other supplementary
accounts cover the expenses for the beneficiary’s medical costs.!”?

The state’s provisions established requirements for income distribution
in terms of income versus unearned income.!” These categorical distinctions
allow the beneficiary to receive government benefits and trust income
distributions.!”* However, the state’s provisions allocate how the income is
distributed and classified for an unspecified individual, either the trustee or
the beneficiary if it complies with the trust.!”

Moreover, no mandatory provisions or systematic checks force the
trustee to comply.!” The trust is allowed discretion on how to allocate
income distributions, which leaves opportunities for the beneficiary to face
abuse.!”’

In addition to income distribution requirements, Texas’s mandatory
payback provisions require that “[t]he trust must include a provision that the
state is designated as the residuary beneficiary to receive, at the person’s
death, funds remaining in the trust equal to the total amount of Medicaid paid
on their behalf.”!”® The trust exception remains in place after the beneficiary
reaches age sixty-five as long as they meet the disability requirements of their
government benefits.!”

The provision explains how to designate the income distribution to
maintain eligibility for government benefits.'® However, it fails to include
enforceable provisions against the trust to prevent mismanagement of trust
assets.!8! Third-party SNTs allocate discretion to the trustee and establishes
the beneficiary’s dependence on them, which should be acknowledged in
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provisions that govern the state and federal benefits the beneficiary relies
heavily on.!®?

C. Case Law on the Abuse of SNTs and Maintaining Eligibility

The purpose of a third-party SNT is to provide a beneficiary with a
disability supplemental fund without disqualifying them from government
benefits.'> When SNTs are abused or mismanaged, courts interpret the
jurisdictional trust code and the provisions in the trust instrument to
determine whether an abuse has occurred.'® According to state statute, the
court of jurisdiction for trust contests is typically a probate court.'®> These
courts have the authority to administer judgments on the management of
trusts and estates, guardianship, and abuse of fiduciary duty.'® The existing
gaps in legislation are supplemented with the judicial decisions in cases about
abusing the fiduciary duty of an SNT.!"®” The following cases discuss
common issues involved in SNTs, including the trustee’s fiduciary duty and
improper distributions of trust funds.'®®

In Lewis v. Alexander, a class action was brought because the state
Medicaid eligibility requirements conflicted with federal requirements, thus
causing mismanagement of the SNT.!® This caused the beneficiary to suffer
a reduction in funds for their disability and led to legal action against the
trustee.!” The court held that the additional requirements imposed by the
state were invalid because only the federal mandates governed pooled trusts
under 42 U.S.C. § 1396p(d)(4)."! However, third-party SNTs falls outside
the exception; therefore, states may impose additional requirements for
third-party SNTs.!”> The provisions proposed in the case were (1) that
expenditures must be “reasonably related” to the beneficiary’s needs, (2) a
definition of special needs that limits permissible disbursements related to
the treatment of the disability, and (3) an age restriction.'”® Provisions like
these would be permissible for states to adopt if limited to third-party
SNTs.!%
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Similarly, in Lewis v. Rendell, beneficiaries brought a class action for
improper eligibility criteria for SNTs concerning government benefits.!*> The
court discussed how Pennsylvania’s statutory provisions improperly
determined Medicaid eligibility with SNTs.!”® The provision was later
overruled as unconstitutional in Lewis v. Alexander; however, the discussion
on the need for gap-filler legislation and the mismanagement of SNTs
directly correlates to the gaps in the Texas legislation concerning third-party
SNTs. 7 The case illustrates the need for reform of SNTs, specifically for
state provisions that better protect the beneficiary.'*®

Moreover, the Center for Special Needs Trust Administration, Inc. v.
Olson case highlights the different regulations between pooled and
third-party trusts.'”” In this case, the beneficiary obtained reimbursement
under the Medicaid provisions of the pooled trust, which does not cover
third-party SNTs.2’ The legislative distinction between SNTs is critical
because it pertains to how the trustee can misappropriate trust funds and the
available reimbursement options or re-eligibility for the beneficiary.?’!

In comparison, in the Simonson v. Bremby case, the court used
third-party trusts as available resources in determining the plaintiff’s
eligibility for Medicaid benefits and disqualifying transfers of assets.?* This
case discusses third-party SNTs, specifically the mismanagement and
designation of trust assets.?’® It emphasizes the gaps in legislation regulating
the principal and trustee when delegating assets for the beneficiary’s
disability.?*

III. ARGUMENT
A. Proposed Legislative Amendments to the Texas Trust Code
The following language is proposed statutory amendments to the Texas

Trust Code.® These amendments are drafted to protect beneficiaries of
third-party SNTs.?” Protection ranges from maintaining government benefits
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Me. Feb. 27, 2018).
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to providing strict standards on trust administration for trustees under their
fiduciary capacity.?’’

Income Distribution Provisions
(1) The income distribution of the trust assets must:
(a) comply with the pension, Social Security, or Medicaid benefit
eligibility requirements, and assets must not be distributed directly to
the beneficiary as unearned income; and
(b) distribute trust assets directly to the necessities of the beneficiary.
(2) Compliance with state Program Operating Manual System of the Social
Security Administration and Supplemental Security Income distributions
include:
(a) filing the appropriate documents of record with the state and federal
agencies in a manner that does not put the beneficiary’s distributions at
risk;
(b) the trustee must maintain awareness of the beneficiary’s eligibility;
and
(c) the trustee must provide the beneficiary with notice of any material
changes to their eligibility.

Mandatory Payback Provisions
(1) The mandatory payback provisions must state:
(a) when the person dies, the trust provides that the state will be
reimbursed an amount equal to the amount the state paid through
Medicaid. The state receives the remaining assets if that amount is
greater than the entire trust. If the amount is less, the balance may go
to other beneficiaries after the state is reimbursed.
(2) Compliance with state Program Operating Manual System of the Social
Security Administration payback provisions include:
(a) filing the appropriate documents of record with the state and federal
agencies in a manner that does not put the beneficiary’s distributions at
risk;
(b) the trustee must maintain awareness of the beneficiary’s eligibility;
and
(c) the trustee must provide the beneficiary with notice of any material
changes to their eligibility.

Fiduciary Duties Provisions
(1) A special-needs fiduciary may exercise the power granted in the
instrument and must comply with the distribution requirements; the
following rules apply:
(a) be a third-party trust with defining language under Medicaid law
for the benefit of the beneficiary with a disability under 42 U.S.C. 32;
(b) contain payback provisions complying with reimbursement
requirements of Medicaid law; and
(c) must evaluate the progression of the disability to determine
subsequent distributions to the beneficiary’s expenses.

207. Id.
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(1) Evaluations include medical documentation or conclusive
recommendations made by a medical professional; and

(i) the progression of the disability may include further
degeneration or rehabilitation. In exercising discretion, the trustee
must comply with the intent of the trust instrument and state
statutes, which standardizes provisions that protect the
beneficiary with the disability.?%

B. How the Proposed Language Fills the Gaps in State Legislation

Texas’s SNT income distribution and payback provisions fail to prohibit
fiduciary duty abuse by third-party trustees.’” The proposed legislation
should include the following provisions: (1) mandatory distributions of
income, (2) payback provisions, and (3) trustee qualification requirements.>'°
Although these provisions would be tied to federal benefit requirement
standards, the state should implement them to better protect beneficiaries of
third-party SNTs from the harmful effects of mismanagement.?!' Additional
provisions safeguarding the beneficiary should be implemented as a public
policy consideration.?!> Adopting provisions that leave gaps concerning
third-party SNTs promotes mismanagement and abuse because it fails to
provide beneficiaries a voice regarding how their medical and living
expenses are paid.?"?

1. Mandatory Distribution of Income Requirements

The mandatory income distribution requirements ensures beneficiaries
receive the appropriate funds for their expenses.?'* Beneficiaries of SNTs
typically qualify for SSDI, which covers specific expenses.?'> However,
beneficiaries of SNTs often have disabilities that require intensive care and
medical treatments that are constantly evolving.?'® These provisions would
prevent the trustee from mismanaging the trust by inappropriately retaining
assets or income to the beneficiary’s detriment.?!” As discussed in Simonson
v. Bremby, the beneficiary’s eligibility is directly tied to the trustee’s
distribution of income and assets within the trust.?'® Government assistance

208. Id.; see 26 TENN. PRAC. ELDER L. 18, 6 (2024 ed.); NEB. REV. STAT. 30-4513.
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can be significantly reduced or the beneficiary could become ineligible if the
income is distributed incorrectly.?!” Thus, introducing these provisions in the
Texas legislature would grant the beneficiary more protection and remove
the trustee’s broad discretion under the trust.??°

The language stating that “frust assets must comply with the pension,
Social Security, or Medicaid benefit eligibility requirements, and not
distribute assets directly to the beneficiary as unearned income” provides the
trustee with direct guidance if the trust instrument fails to designate specific
distributions.??! Although some argue that the role of a trustee should offer
the person some discretion and flexibility to fulfill their role as a fiduciary,
flexibility is not always beneficial in the circumstances of SNTs.??? Trustees
should be able to use their discretion; however, when the beneficiary is highly
dependent on their discretion, there should also be strict standards for the
trustee to base their discretion on.*

For example, if a trustee makes an in-kind or maintenance distribution
of any amount, the beneficiary’s benefits can see a one-third reduction.?**
The mandatory distribution requirements are a preventative measure to the
drastic effects of these improper distributions.?*

Including language such as “the trustee must maintain awareness of the
beneficiary’s eligibility” mandates the trustee to exercise a duty already
outlined in the Trust Code.?*® A more detailed provision directly protects the
beneficiary’s government benefits.??’

To further protect the beneficiary, it is vital to include notice provisions,
such as the “trustee must provide the beneficiary with notice of any material
changes to their eligibility.”**® Notice provisions allow a beneficiary who
heavily relies on the trustee to maintain awareness of how the trust assets are
distributed and whether their medical coverage or daily expenses are at
risk.??

219. See Scales & Anderson, supra note 161, at 170.

220. See Tobin, supra note 217, at 56.

221. See discussion supra Section III.A (quoting author’s proposed legislation); author’s original
thought.

222. See discussion supra Section III.A; author’s original thought.

223. See discussion supra Section III.A; author’s original thought.

224. Supplemental Security Income (SSI) Living Arrangement, SOC. SEC. ADMIN. (2024),
https://www.ssa.gov/ssi/text-living-ussi.htm [https://perma.cc/Z27S-F5BK].

225. Id.

226. See discussion supra Section III.A (quoting author’s proposed legislation); author’s original
thought.

227. See discussion supra Section III.A; author’s original thought.
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2. Payback Provisions Requirements

Mandatory payback provisions mandate that the remaining assets within
the trust are paid to the government for any government benefits received
once the beneficiary dies.?*° These provisions deter the misuse of trust assets
because the state is listed as a remainder.?! Thus, using the assets for
personal gain or distributing them inappropriately backfires on the trust or
beneficiary because the state has a vested interest in the SNT.>*

Including language in the gap filler amendments, such as “when the
person dies, the state gets the remaining assets if that amount consumes the
entire trust [,and] if the amount is less, the balance may go to other
beneficiaries after the state is reimbursed,” prevents the misappropriation of
trust assets.”® This language protects the beneficiary from the trustee
skimming or redirecting assets for the remainder beneficiary because a state
agency holds them accountable.?** In addition, provisions on how to comply
with benefit eligibility in Sections (2) (a),(b), and (c) afford the beneficiary
protection by imposing strict standards on the trustee regarding benefit
eligibility compliance.?*’

3. Criteria for Trustee Qualification

Trustee qualification requirements are a practical consideration for
change.?*¢ These provisions would be included within the Fiduciary Duties
Section of the Texas Property Code, which outlines the fiduciary
responsibilities of someone administering a trust.>*” In this Section, the state
should adopt criteria or recommendations for trustee selection.?*® Although
the decision is delegated to the settlor, an exception should be made for
SNTs.?

The beneficiaries in SNTs have a greater dependency on the trustee to
manage the trust properly, and third-party SNTs use the assets of another
person, which affords even more significant dependence on the beneficiary
to the trustee.?*® By requiring the trustee to “evaluate the progression of the
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disability to determine subsequent distributions to the beneficiaries’
expenses,” the trustee has notice of continuing duties throughout the trust
administration.”' A settlor typically establishes an SNT because the
beneficiary’s future needs cannot be accurately predicted.?*> Therefore,
encouraging regular evaluations of the beneficiary’s needs allows the trustee
to make distributions that comply with their evolving needs.?** Enacting these
provisions would minimize the risk of mismanagement or abuse by
unqualified (family or friend) trustees.?**

The previous provisions would significantly improve the current
legislation.?*> Many third-party SNTs fail to qualify for government benefits
because of their complexity in drafting and administration.?*¢ Therefore,
advocating for change from a practical public policy standpoint would
supplement the argument’s discussion of practical implications.?*’

C. Correcting Provisions That Negatively Impact Family Planning

Third-party SNTs typically have beneficiaries with disabilities that
cause them to be heavily dependent on someone else for their care.**® If the
trust assets cannot fully support the beneficiary, they rely on Medicaid
coverage.’* However, if the beneficiary qualifies for Medicaid, certain
distributions, such as direct distributions, gifts, or inheritances, could
disqualify them.?** Thus, without the assets of the third-party trust there are
no other supplements to the beneficiary’s income.?!

The purpose of third-party SNTs is to “‘mitigate [] the inadequacies of
government benefit programs by covering non-medical needs of disabled
dependents.”?? Government aid alone provides the individual with limited
resources for necessities.”>® Therefore, third-party SNTs help provide
additional resources to the beneficiary to sustain their quality of life
long-term.>>*
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1. Reducing Confusion and Enhancing Access to Benefits

Stricter distribution standards would encourage the trustee to make more
informed distributions that overlap with Medicaid and Supplemental Security
Income (SSI) without the high potential for the beneficiary to lose their
eligibility or reduce their benefits.>> The proposed exception for mandatory
income distributions includes calculating the proper trust distribution.?*® The
calculation includes how much in government benefits to withhold based on
the trust assets available to the beneficiary.?” For example, if the beneficiary
receives considerable monthly money for their specific medical needs,
government aid should remain the same but continue to supplement their
medical expenses.>®

Benefits should be maintained because the distribution is calculated
accordingly and paid directly to the expense.?® Because the purpose of the
two income sources differs, one supplementing medical needs and daily
essential expenditures and the other sustaining the beneficiary’s quality of
life, a reduction in benefits should not be a dollar-for-dollar calculation.?®°
For example, if Medicaid covers a beneficiary’s medical expenses and the
trust assets pay for transportation and housing for accessibility, there should
not be a loss of benefits for improper distributions.?*!

A change in the language for third-party SNTs would protect the
beneficiary from potential misappropriation of funds by the trustee and from
losing benefits or eligibility.?> In protecting the beneficiary, the strict
language would offer long-term stability in third-party SNTs because it
would hold the trustee accountable for income distributions without
punishing the beneficiary.?s

2. Identifying Texas Provisions That Fail to Prohibit Abuse
When interpreting Texas law governing third-party SNTs, there are

glaring issues concerning protective measures for beneficiaries.’®* Many
individuals in the United States have been diagnosed with long-term,
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intensive care-requiring disabilities.?®> These individuals should be afforded
protections under the law to benefit from trusts established to care for them
in conjunction with their government benefits.’®® However, the current
legislation must allow these individuals to maintain eligibility and receive
appropriate funding for their required care and expenses.?®’

First, there needs to be mandatory distributions of income to ensure
beneficiaries receive the necessary funds for living expenses, medical care,
and general expenses the beneficiary’s disability requires.’®® These
provisions also prevent the trustee from mismanaging or abusing trust assets
by improperly retaining assets for individual benefit.?° In a third-party trust,
the beneficiary does not have a lot of discretion over how the assets are
distributed concerning their medical needs and living expenses.?”

However, if legislation mandates income distributions, attorneys would
be statutorily encouraged to include these provisions in the trust.?’! These
provisions would institute parameters on how, when, and to what institutions
the trust assets should be distributed.?’? Although a settlor and attorney
cannot foresee all contingencies that may arise throughout the beneficiary’s
life, these provisions would limit the trustee’s ability to abuse or mismanage
the trust because they would be mandated to operate within the stated
limits.?”® These limits include conditions on how distributions should change
if the beneficiary’s medical needs increase or decrease or, in rare
circumstances, if they would like to fund specialty treatments or new trials.?’*
As previously noted, there are many questions concerning the future needs
of a beneficiary to a third-party SNT.?”

Secondly, Texas does not have payback provision requirements for
third-party SNTs, which reimburse the government upon the beneficiary’s
death.”’® This provision is an essential fiduciary duty check because it
prevents the misuse of trust assets for personal gain.?’’ If the trustee is
responsible for paying assets to the government for benefits the beneficiary
received during their lifetime then they are less likely to misappropriate large
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amounts of funds.”’® However, if the remaining assets in the trust are
distributed to living beneficiaries upon the trust beneficiary’s death then it is
more likely the trustee will retain assets and distribute minimal amounts
because, as a family member and trustee (the typical designation), the trustee
may be on the receiving end of those assets.?”

Third, state law should impose trustee qualification requirements that
establish standardized criteria for trustee selection.?®’ These provisions would
minimize the risk of mismanagement or abuse by unqualified trustees.?! The
qualifications should include trust training, fiduciary knowledge,
understanding of the beneficiary’s disability, and educational background in
law or medical judgment.?®* Training and fiduciary knowledge would better
equip the trustee to make decisions on behalf of the beneficiary.?
Understanding the beneficiary’s disability allows the trustee to make
informed decisions if the beneficiary’s disability either progresses or changes
throughout their lifetime.?%*

D. Tailoring the Trust to Provide Protection and Benefit the Beneficiary

Third-party SNTs are established for the benefit of an individual
beneficiary with a long-term intensive care disability and funded with assets
of someone other than the beneficiary. 2*° There is a growing need for reform
of SNTs in distinguishing between different types of special needs, and the
required provisions are necessary to provide more than adequate support
throughout the beneficiary’s life.?%¢

1. Statutory Language Should Align with the State’s Objective

A key aspect of a third-party SNT is that it is funded by someone other
than the beneficiary, such as a parent or grandparent, to provide additional
support without impacting the their government benefits.?®” Legislation
should be structured to clearly define how trust funds can enhance the
beneficiary’s quality of life while not being considered personal assets, which
could disqualify them from receiving necessary government
assistance.?®® Regulations should clearly outline the trustee’s responsibilities
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to ensure that distributions from the trust are made solely for the beneficiary’s
supplemental needs and not for basic living expenses covered by government
programs.?’

The Texas legislative amendments should clearly define allowable
expenses and reimbursement provisions, and include flexibility for changing
circumstances.” First, the amendments should specify which costs can be
paid from the trust funds, such as medical care and education, while
excluding items considered as basic needs.”! Second, the amendment should
address potential scenarios where the beneficiary might need to reimburse
Medicaid for expenses paid from the trust upon death, depending on the state
regulations.?> Third, the amendment should allow adjustments to the trust
terms under specific situations, like significant changes in the beneficiary’s
medical needs or government benefit rule.*”

The current language in the Texas Trust Code allows the trustee to act
under vague, speculative language like “reasonable under the
circumstance.”®** Although this language is appropriate for most trust
administrations, stricter language should govern acts of trustees for
third-party SNTs.*> Because the beneficiaries of third-party SNTs are
heavily reliant on the trustee without any access to the trust assets, protective
provisions should be put in place for the benefit of the beneficiary.>*

These provisions would better align Texas’s governing legislation with
the State’s objectives.””’” Texas has enacted reform in many other areas, like
education, guardianship, and healthcare for children and adults with
disabilities.”® Therefore, the legislation should continue to reflect the
progressive, protective language trend.””
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2. Protective Language Ensures Access to Public Benefits

Public benefit eligibility law is evolving, which causes the legal
planning for children and adults to more easily access benefits.*® SNTs are
legal planning tools that aid estate planners with changes in public benefit
eligibility.>”! To understand all of the potential benefits of SNTs, an estate
planner must have knowledge of the many government benefit programs
available to individuals with a disability.3%?

Extending the benefits of the trust assets may be appropriate when the
beneficiary’s needs go beyond essential medical care not covered by
government benefits.*** However, the goal of the stricter protective language
is not to preserve the funds indefinitely in addition to receiving public
benefits for basic needs.*™ Instead, careful planning allows trust assets to be
invested to generate income that can be distributed over more extended
periods of time.** These long-term distribution plans provide coverage for
the uncertain aspects of the individual’s disability.’*

In contrast, if improper planning occurs and SSDI and Medicaid benefits
are revoked, the trust funds will have to cover basic needs, medical care, and
living expenses.’*” Typically, these assets are not meant to cover all of the
beneficiary’s needs but only supplement the benefits they already receive.’®
Therefore, protective language and careful planning prevent the beneficiary
from entering poverty status before regaining eligibility for government
benefits.>*”

The restrictions around access to public benefits draw attention to the
importance of protective language in third-party SNTs.*!? Children and adults
should have access to proper healthcare and benefits to maintain their quality
of life. !

The arguments against the change of the current payback provisions of
third-party SNTs state that the lack of mandatory requirements benefit
families with disabled and non-disabled children.’'? If the mandatory
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payback provisions were imposed, the remaining trust assets would
reimburse the state for any government benefits provided at the beneficiary’s
death.’'* However, without mandatory payback provisions, the remaining
beneficiaries (or children) would receive the remaining trust assets after the
beneficiary dies.?'* This does not require the settlor to estimate the lifespan
of the beneficiary and how much money to place in the trust because they
know the remaining balance will go to their other heirs.*!3

A cost-benefit analysis concludes that mandatory payback provisions
increase the benefit and security of disabled beneficiaries of SNTs.3!®
Although requiring mandatory payback provisions could potentially reduce
the amount other beneficiaries of an estate receive after the current
beneficiary dies, mandatory payback provisions protect the state’s public
assistance programs.>!” The state’s public assistance programs are refunded
with the remaining trust assets when the beneficiary dies, allowing the
Medicaid programs to continue supplementing SNT beneficiaries.’!®
Therefore, even though the other beneficiaries may suffer and the remaining
trust assets will go to the state, the settlor established the trust to protect and
benefit the person with a disability, thus relying on strong state public
assistance to help maintain the quality of life for their loved one.*"

This counterargument advocates for benefits on behalf of unnamed
beneficiaries and imposes an unexpressed intent on the settlor.?® The
third-party SNT aims to provide a sustainable quality of life for a child with
a disability.*! Provisions should protect the beneficiary, not benefit other
unnamed beneficiaries.’*> Moreover, if the settlor intended for the remaining
beneficiaries to receive the trust assets after the beneficiary’s death, then that
can be expressed in the trust instrument or another trust for the remaining
beneficiaries to be established.**
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E. Ramifications of Limited Trustee Language in the Trust Instrument

Under the rules of professional responsibility governing the practice of
law in each state, an attorney should exercise competence and due
diligence.*?* For the specialized field of SNTSs, it is pertinent that an attorney
exercises their duties in drafting or administrating the trust.3?*

Competency and due diligence in the SNT field include knowledge of
public benefit programs that beneficiaries with disabilities will need.**® This
includes Medicaid, SSI, and the Social Security Administration’s POMS.%’
An evolving understanding of these agencies is essential because of various
regional changes and constant amendments.>*® Competency also involves
knowledge, to a certain degree, of the medical needs of the beneficiary of the
trust.*> Because most beneficiaries of SNT have long-term disabilities, the
chances of their medical needs changing (progressing or regressing) are
likely.**

1. Specific Trust Language Practitioners Should Use

Practitioners commonly use language within SNTs that can be adverse
to the beneficiary.>*! The following provision is a standard clause used in
third-party SNTs to outline the discretions of the trustee.>*

The Trustee may, in the Trustee’s sole and absolute discretion, amend this
Trust to conform with subsequent changes in federal or state law or
regulations established thereunder . . . to better effect the [ Trust’s] purposes
.. .. The Trustee shall disclose any Trust amendment with the [following]
annual accounting. Further, the Trustee may petition...a court with
jurisdiction over the Trust, or to a court . . . where the Beneficiary lives, or
where the Trust has property, for authority to amend the trust to better effect
the purposes of the Trust.?*3

Provisions similar to the one outlined above are opposed to the beneficiary.?*
When the trustee can amend the trust with detrimental provisions, a family
member is more likely to capitalize on this discretion when they could benefit
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from subsequent amendments.’*® These provisions should be protected
against because they could lead to abuse and mismanagement of the SNT or
the beneficiary.**

The modified provisions should be vested in the trust with a clause
outlining a supplementary caregiver or trust protector if the designated trustee
is determined to have acted adversely to the beneficiary’s interest.*” Sample
language that would vest modification power in a trust protector and better
protect the beneficiary against adverse actions by the trustee would be drafted
as the following clause:

The Trust [Protector] shall have the power and authority, in its discretion,
to determine and direct the Trustee concerning payments to be made to or
for the benefit of the Beneficiary during his/her lifetime. Notwithstanding
any provisions of this instrument to the contrary, payments by the Trustee
to or for the benefit of the Beneficiary shall be made only upon direction of
the Trust [Protector]. In all respects other than the discretion granted to the
Trust [Protector] to direct payments to or for the benefit of the Beneficiary,
the Trustee shall have all the rights, titles, interests, powers, duties, and
discretions in connection with the administration and management of the
Trust.>*

The above provisions exemplify how an attorney can draft a third-party
SNT to protect the beneficiary by guarding against the broad discretion given
to the trustee.** The beneficiary in an SNT has a disability, and clauses such
as the one above allow for a trust protector to make decisions if the disability
requirements change, new medical advancements emerge, or the expenses of
the medical care change.’®® Overall, attorneys should be mindful of the
language in an SNT, implement proactive language written in favor of the
beneficiary, and account for any changes that could occur in their
disability.*!

The trust should not contain provisions that the trustee or trust protector
may, in their sole and absolute discretion, distribute all or portions of trust
assets for the benefit of the beneficiary.>*? Instead, the designated trustee
must have the appropriate authority, based on the trust instrument and
statutory language, to make such distributions directly to the beneficiary’s
expenses.’® If the trustee has a reasonable belief that the SNT is no longer in
the best interest of the beneficiary (the disability has regressed and the
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beneficiary gains independence), then the trustee may, with a court order,
direct the SNT assets to another discretionary trust or other legal instrument,
for the benefit of the beneficiary.*** This provision in a trust would include
language like:

Distributions: If the trust terminates due to the Beneficiary’s death, the
Trustee shall distribute any remaining principal and income to the state as
reimbursement for the supplemental benefits received by the Beneficiary.
If additional trust assets remain after reimbursement, they should be
distributed among the settlor’s surviving beneficiaries.

Termination: This Trust shall cease and terminate upon the first of the
following to occur: depletion of its assets; the death of the Beneficiary; or
the contribution of the Trust assets (or a portion thereof) to another legal
instrument for the benefit of the beneficiary.

Benefit Ineligibility: Notwithstanding anything to the contrary contained
in the other provisions of this Trust, in the event the Trustee’s discretion
over the Beneficiary has the effect of rendering the Beneficiary ineligible
for Supplementary Security Income (SSI), Medi-Cal, subsidized housing,
or other, similar governmental benefits, the Trustee must rectify
ineligibility and prevent any ineligibility in the future.3*’

There are also ethical considerations to adopting provisions that protect
beneficiaries.**® Protective language is necessary because these individuals
exercise little control over the management of their medical care, government
benefits, or daily expenses.**’ The federal acts and state legislation governing
third-party trusts would better align with the legislator’s intent of protecting
trust assets and providing estate planning for individuals with disabilities if
there were protective provisions within the legislation.**® Adopting protective
provisions promotes consistent regulation, which increases long-term
economic benefits.>* If trustees, beneficiaries, and attorneys do not have to
go to court due to mismanagement of trust or abuse, then it lowers the cost
paid by states and individuals for trust contests due to gaps in legislation and
allows for better resource allocation.>>
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2. Recommendations for Improved Trust Administration

All states require continuing legal education (CLE) for licensed
attorneys.**! It has been a part of the practice of law for over forty-five years,
and each state, and even some law firms, require a certain number of recorded
hours.*> The purpose of CLE is to make practitioners more competent in
their respective fields and improve ethical compliance.*>

In elder law, SNTs are vital to the field.>>* Practicing attorneys must
understand when an SNT is appropriate and adequately manage the trust for
the clients.’>> Recently, CLEs on SNTs have increased in the advocation for
change and explanation of how attorneys can avoid pitfalls.* However,
attorneys must continue to do their due diligence and stay informed on how
to draft third-party trusts, administer them, and protect the beneficiary’s
supplemental benefits.**’ In addition, the drafting attorney must also
understand the tax implications of their established trust.>*® The public
benefits directly affect the filing of income, thus affecting the recording of
tax statements by the beneficiary.>>

Because these requirements and provisions constantly change, the
attorney’s competence and diligence are essential for drafting an SNT.3°
Overall, ongoing legal education enables the attorney to stay informed about
evolving laws and policies, thereby helping to protect the beneficiary from
malpractice or poorly drafted trusts.*®! The proposed language caters to
several public policy considerations in estate planning.*?

First, discretionary powers are granted to a trustee and the trustee must
act in good faith, for the trust’s purpose, and in the beneficiary’s best
interest.’®® The proposed language adopts stricter guidelines for trustee
selection and education, which offers a defense against future abuse by
ensuring the trustee understands their responsibility, the consequence of
abuse, and the beneficiary’s disability.3¢*
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Second, the language embeds provisions in the trust instrument that give
the trustee and beneficiary an accountability structure.’®> The payback
provision requirements protect against trust breaches by safeguarding the
beneficiary’s interests and maintaining their government benefits and support
while providing state-imposed liability on the trustee for inadequate
administration resulting in trust property damage.**

Third, self-dealing by the trustee is detrimental to the beneficiary’s
well-being because their quality of life depends on the trust’s proper
administration.>®” The language requiring mandatory distributions would
combat self-dealing by decreasing the potential for the trustee to exploit the
trust for personal gain.>®®

SNT planning is an essential, but often overlooked, aspect of estate
planning.’®® As the need for future planning for children with disabilities
rises, a correlative increase in the need for a structured code that protects the
beneficiary occurs.’’® An SNT aims to improve the quality of life for the
individual with a disability by making assets available to distribute for their
needs and benefits.’”! However, the current legislative code does nothing to
protect these individuals if an available plan is lacking.’”* It is an estate
planner’s duty to present the options to the client and execute due diligence
in establishing a plan tailor-made for the beneficiary’s disability or other
future needs.’”

IV. CONCLUSION

In Texas, approximately 13% of children experience long-term
disabilities, equating to about 1.2 million children and counting.’’* As this
number continues to grow, so too does the demand for SNTs, which are
critical tools for ensuring financial security and protecting the eligibility of
individuals with disabilities for government assistance programs.’”> Among
the different types of SNTs, third-party SNTs are particularly common due
to their flexibility and effectiveness in managing assets to benefit a loved one
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with special needs.’’® However, as the number of individuals requiring such
trusts increases, it is crucial for the governing statutes to evolve accordingly
to meet the changing landscape and address the unique needs of
beneficiaries.*”’

Currently, the statutory language surrounding third-party SNTs is
inadequate and often fails to reflect the settlor’s intent properly.’’® The laws,
as written, do not always provide the clarity and precision needed to ensure
that these trusts operate as intended.’” In particular, the existing language is
often vague, leaving room for potential misinterpretation and misuse.**" This
gap in the legal framework can lead to situations where beneficiaries are
vulnerable to mismanagement by trustees who may not fully understand or
adhere to the specific requirements of the trust.?®!

Given that beneficiaries of these trusts depend heavily on the trust assets
for their day-to-day living and access to necessary medical care, it is
imperative that the language governing these trusts be made more
stringent.*®? Without more transparent statutory protections, trustees may
inadvertently or intentionally misuse the assets, jeopardizing the financial
stability and well-being of the beneficiary.*®* Moreover, beneficiaries often
rely on government assistance programs, such as Medicaid, which can be
affected by improper distributions or mismanagement of trust funds.*** Thus,
a misstep in the administration of an SNT can have far-reaching
consequences, putting the assets and the beneficiary’s access to essential
services at risk.**®

Legislative reforms that include stronger language and more robust
safeguards must be introduced to address these challenges.**® Such reforms
should focus on providing greater transparency, outlining clear fiduciary
duties for trustees, and ensuring that trust documents are drafted in a way that
leaves little room for ambiguity.*®” Additionally, more stringent monitoring
and enforcement mechanisms could be put in place to prevent abuse and to
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guarantee that the settlor’s intent is faithfully followed.’®® In this way, the
legal framework for third-party SNTs can be strengthened, providing a more
secure future for individuals with disabilities and protecting their access to
both private and public resources.**’

By updating and refining these statutes, Texas can ensure that its
growing population of individuals with long-term disabilities is supported in
a manner that is both effective and respectful of their unique needs.**
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