SILENT VOICES, LOUD JUSTICE: ENSURING
EQUAL ACCESS TO LEGAL SERVICES FOR
DEAF, [D]JEAF, AND HARD OF HEARING
INDIVIDUALS

Autumn Watterson”
ABSTRACT

Access to justice and the legal system is a cornerstone to American
democracy. Ensuring adequate access to the court system entails many
things, but this Comment focuses on providing appropriate communication
tools to individuals with hearing loss to ensure equal communication access.
Many Deaf, deaf, and hard of hearing individuals are too often not provided
the appropriate auxiliary aids to meet their communication needs. At the
federal level, the Americans with Disabilities Act (ADA) addresses this
problem by requiring public entities to provide appropriate auxiliary aids to
accommodate for their customer’s hearing loss. This Comment specifically
focuses on Title Il of the ADA, governing legal professionals’ obligation to
provide accommodations to their clients; however, many fail to comply with
this requirement. Providing auxiliary aids is crucial for enabling effective
communication, thus ensuring that these individuals have full access and
ability to engage in our legal system.

The underlying issue is not an absence of guidelines or requirements to
follow but rather the continuous, blissful disregard of the regulations in
place, ultimately resulting in the continuous cycle of unequal communication
access in a legal setting. To address the reoccurring disregard of federal and
state regulations, this Comment suggests a proposed solution of adding
legislation to the Texas Government Code. This proposed legislation would
be a reactionary addition that would require those who fail to provide the
legally required accommodations that ensures equal communication access
to undergo a required Continuing Legal Education (CLE) course. The CLE
will focus on the legal responsibility to provide equal communication access
through an appropriate auxiliary aid. The proposed CLE would be provided

*  Autumn Watterson is a second-year law student at Texas Tech University School of Law. She
would like to thank her family and the Estate Planning & Community Property Journal members for their
support throughout the entirety of this writing process. She writes this Comment for all the individuals
who have faced discrimination in any aspect of their life in hopes that those who read this paper will
understand how important communication access is for everyone. She wants the reader to gain knowledge
about how to treat people who are not like them fairly in the legal field because everyone deserves access
to justice because it is what our country is rooted on.
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by the State Bar of Texas, and such education would ensure that legal
professionals are fully informed on working with individuals with hearing
loss, ultimately providing greater awareness of the required compliance with
the federal and state regulations already set in place.
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I. INTRODUCTION

Imagine living in a world of complete and utter silence—no music, no
laughter, no rain falling on a window in the middle of the night.! Silence is
something many of us experience when we are alone, but those who are deaf
live in a world completely absent of sound.? They do not know what spoken
languages sound like but rather find and have other natural ways of
communication that match who they are as a person in a world of silence.’

Approximately 15% of Americans who are over the age of eighteen are
reported to have some range of hearing loss.* Whether it be you, a family
member, friend, or co-worker, everyone at some point in their life will be
directly or indirectly impacted by hearing loss.> Hearing loss is not a uniform
disability and does not impact everyone in the same way.® This simple
understanding is something our court system has been slow to recognize and
accommodate.’

This Comment will focus on the problem many Deaf, deaf, and hard of
hearing individuals face when they become involved in the court system or
when receiving legal services.® This particular group of individuals are
legally protected, but the protections are not being utilized as legally
required.’ Too frequently, people who suffer from hearing loss are
discriminated against in a setting that already has legal protections set up for
them.!” This Comment offers a solution to add to the Texas Government
Code (TGC) to ensure compliance with the law and to set an example for
other states to potentially adopt and follow.!!

Part I provides a bird’s eye view of the problem that many Deaf, deaf,
and hard of hearing individuals face in the legal system due to the lack of
access to communication.'? Part I also introduces the solution to this problem

1. Author’s own hypothetical.

2. Id

3. 1d.; see generally American Sign Language, NAT’L INST. ON DEAFNESS & OTHER COMMC’N
DISORDERS, https://www.nidcd.nih.gov/health/american-sign-language#:~:text=American%Sign%Lang
uage%20(ASL)%20is,0f%20the%20hands%20and%20face (last updated Mar. 4, 2024) (discussing that
American Sign Language is a natural language) [https://perma.cc/89UH-KK83].

4.  Quick Statistics About Hearing, Balance, & Dizziness, NAT’L INST. ON DEAFNESS & OTHER
COMMC’N DISORDERS, https://www.nidcd.nih.gov/health/statistics/quick-statistics-hearing (last updated
Mar. 4, 2024) [https://perma.cc/T44J-663N].

5. Id

6. Author’s original proposal.

7. 1d.

8. Id.

9. Author’s original thought.

10. See generally Hearing Disabilities in the Workplace and the Americans with Disabilities Act,
U.S. EQUAL EMP. OPPORTUNITY COMM’N (Jan. 24, 2023), https://www.eeoc.gov/laws/guidance/hearing-
disabilities-workplace-and-americans-disabilities-act (discussing examples of how hearing disabilities
can take place in a work environment) [https://perma.cc/R53G-Z26D].

11.  See discussion infra Part III.

12.  See discussion infra Part 1.
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by briefly describing how an addition to the TGC would act as a model for
other states, and potentially the Federal Government, to address the problems
these individuals are facing.!?

Part II discusses various background information to help anyone who
encounters a Deaf, deaf, or hard of hearing individual to understand what
exactly that entails.'* It provides historical background information that is
important to know, as well as some terminology that is currently used.' Part
IT also explains the Americans with Disabilities Act (ADA), the federal
regulations that apply to working with this class of individuals.'® After
explaining the federal regulations, this Part discusses Texas regulations;
following that is a discussion regarding funding that Texas legal
professionals have access to if they have a client who requires an auxiliary
aid."”

Part III then proposes legislation as an addition to the TGC.'"® This
proposed legislation provides a solution to this reoccurring problem by
requiring legal professionals who violate federal or state guidelines to attend
a required CLE provided by the State Bar of Texas that would educate the
professional on how they violated the law and how the problem can be
avoided in the future."” Part III also discusses how different forms of
punishment provide various results.?® Part III proposes a CLE course because
the fault in these situations is typically due to a lack of awareness, so
providing a resource for education will likely yield better results than other
forms of punishment.?!

Part I1I then takes a deep dive into various situations and cases in which
had an auxiliary aid been provided to the individual, the outcome would have
been drastically different.”? The case analysis and examples will provide
comprehensive insight into how this situation occurs in a variety of aspects
and areas of the law.? Individuals with hearing loss are subject to the law in
the same manner as everyone else; however, their unique circumstances may
require additional accommodations to ensure equal treatment.**

Similarly, those with hearing loss may find themselves on juries, facing
criminal charges, or dealing with civil matters just like any other individual.®
These situations highlight the crucial need to provide equal communication

13.  See discussion infra Part 1.
14. See discussion infra Part 1.
15.  See discussion infra Part II.
16. See discussion infra Part I1.
17.  See discussion infra Part 1.
18. See discussion infra Part III.
19. See discussion infra Part III.
20. See discussion infra Part I11.
21. See discussion infra Part III.
22. See discussion infra Part 111
23. See discussion infra Part II1.
24. See discussion infra Part 111
25.  See discussion infra Sections III.E-G; Author’s original thought.
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access in legal settings.?® Without proper accommodations, individuals with
hearing loss will continue to face significant barriers, preventing them from
having an equal opportunity to participate in legal proceedings on the same
footing as those who do not require additional accommodations.”” It is
essential for legal professionals to recognize their obligation to provide
necessary, legally required accommodations, ensuring those with hearing
loss have equal access to justice and participation in the legal process.?®

Part IV concludes this Comment by discussing the overarching theme
of providing equal communication access and the importance of doing s0.%
The federal and state governments have done an adequate job at providing
laws for legal professionals to follow but have failed at properly punishing
those who fail to comply with the laws already set in place.** A CLE
requirement for those who fail to follow the laws that are laid out to protect
the individuals with hearing loss would provide a solution and educate those
who have failed to provide appropriate auxiliary aids to this specific class of
individuals.’!

IT. BACKGROUND

Deafness and hearing loss is often referred to as an “invisible”
disability.*? Meaning, this disability is not something someone will know or
notice about a person just by looking at them, which can often lead to
misunderstandings or unintentional neglect of the individual’s needs.*® This
invisibility extends to the needed accommodations because the specific
accommodations an individual may require are often unknown, unless they
are inquired about or the individual effectively communicates their needs
unprompted.** Fortunately, there are a plethora of options to accommodate
those with hearing loss, such as: hearing aids, interpreters, communication
access real-time captioning (CART), Certified Deaf Interpreters (CDI),
transliteration, FM systems, and plenty more.*’

26. See discussion infia Sections III.LE-G; Author’s original thought.

27. See discussion infra Sections III.E-G; Author’s original thought.

28.  See discussion infra Sections II1.E-G; Author’s original thought.

29. See discussion infra Part IV.

30. Author’s original thought.

31. Id

32. As An Invisible Disability, Hearing Loss Often Goes Ignored, PAC. NW. AUDIOLOGY, https://pnw
audiology.com/blog/as-an-invisible-disability-hearing-loss-often-goes-ignored/#:~:text=Hearing%20loss
%201055%20is%20als0%20called,loss%20by%20looking%20at%20them (last visited Mar. 30, 2025)
[https://perma.cc/4QES-GENY].

33. Id

34. Id

35.  Assistive Technology, DEP’T OF HUM. SERVS., https://mn.gov/deaf-hard-of-hearing/assistive-
technology/ (last visited Mar. 30, 2025) [https://perma.cc/38R2-U9V7]; see discussion infra Section
ILD.1.
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A. Outdated Vocabulary

As society has evolved and developed a better sense and understanding
of disabilities, there has been a notable shift towards more respectful and
inclusive language, emphasizing the abilities and dignity of individuals with
disabilities rather than focusing solely on their limitations.*® This shift has
been driven by a broader societal recognition of the importance of
accessibility, representation, and equality, fostering a more supportive and
empowering environment for people of all abilities.*” Some Deaf or deaf
individuals do not speak or use their voice, so phrases such as “deaf and
dumb,” “deaf-mute,” and “hearing-impaired” were once used to label these
classes.*®

However, modernly, these terms can be very offensive if used to
describe an individual with hearing loss because these phrases fail to respect
the person’s identity and capabilities.>® Such terms were used in the past
because, as a society, many people believed that if you did not use your voice,
then you were incapable of developing cognitive thoughts, rendering you
incapable of learning.** However, as the years have progressed, society has
learned many things from individuals with hearing loss and witnessed an
abundance of these individuals achieve remarkable things—ultimately
demonstrating that hearing loss does not limit one’s potential or ability to
succeed.!

B. Current Vocabulary

This Comment mentions three main terms throughout: Deaf, deaf, and
hard of hearing.** These three terms are often understood as meaning the
same thing; however, they all have their own individual denotation and
connotation.* Each term may hold a different meaning to the person being
addressed, making it essential to understand and appropriately use each of
these words respectfully when working with an individual who has hearing

36. See generally Community and Culture — Frequently Asked Questions, NAT'L ASS’N OF THE
DEAF, https://www.nad.org/resources/american-sign-language/community-and-culture-frequently-asked-
questions/ (last visited Mar. 30, 2025) (discussing various phrases relating to hearing loss)
[https://perma.cc/D9YW-WISH].

37. Id.

38. Id.

39. Id

40. Id.

41. Famous Deaf People: 14 Deaf and Hard-of-Hearing People Who Changed the World, Al
MEDIA, https://www.ai-media.tv/knowledge-hub/insights/deaf-people-changed-world/ (last visited Mar.
30, 2025) [https://perma.cc/4ZPV-DZNN].

42. Author’s original thought.

43.  How are the terms deaf, deafened, hard of hearing, and hearing impaired typically used?, UNIV.
WASH.: DO-IT, https://www.washington.edu/doit/how-are-terms-deaf-deafened-hard-hearing-and-hear
ing-impaired-typically-used (last visited Mar. 30, 2025) [https://perma.cc/V2MJ-67PE].
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loss.* Tailoring language to one’s preference can help ensure a more
respected and successful communication process.*

1. Big D Deaf

“Big D Deaf” refers to individuals who identify as culturally deaf.*®
Standardly, this means the individual’s preferred or main way of
communicating is through a form of sign language.*’ There are many
“versions” of sign language, but the most common in the United States is
American Sign Language (ASL).*® Those who identify as Deaf often come
from Deaf households or attended a school for Deaf students only.*
Culturally Deaf people—much like other cultural groups—have their own
unique sets of beliefs, norms, idioms, humor, and history.*

One example that many people become accustomed to when they
interact with Deaf people includes the “Deaf goodbye.”*! The Deaf goodbye
is typically a prolonged goodbye, which allows for a proper and respectful
closure to an interaction.’® If an individual were to abruptly leave without
properly engaging in the Deaf goodbye, it would be considered rude to the
Deaf person because it disregards the social norms of the Deaf community.>?
Another example, to spotlight the importance of a proper goodbye in Deaf
culture, is the cultural norm of announcing where one is going when leaving
a room—even if it is just to go to the bathroom.>*

Even though identifying as culturally Deaf has a rich set of beliefs, the
key to being Deaf is embracing your deafness (or hearing loss) as a unique

44. See generally id. (discussing the difference between Deaf, deaf, and hard of hearing); Author’s
original thought.

45. See generally Annie Zhou, Effective Communication: Tailoring the Message to Each Audience,
MEDIUM (Feb. 22, 2023), https://medium.com/tech-lead-hub/effective-communication-tailoring-the-
message-to-each-audience-31flcbbec64cc (discussing how it is critical to adapt to who you are speaking
to) [https://perma.cc/837J-JX2J].

46. What Are Big D and Little D?, DEAF@X, https://www.deafax.org/news/what-are-big-d-and-
little-d/ (last visited Mar. 4, 2025) [https://perma.cc/P59D-93C9].

47. Id.

48. See generally Types of Sign Language Used in the United States, AVANTPAGE EMPATHY
BEYOND WORDS (July 19, 2024), https://avantpage.com/blog/sign-language-types/ (describing the
various form of sign language that are used in the United States) [https:/perma.cc/LS99-7CWA].

49. Id.

50. See Anna Sofia Gala, Deaf Culture: What is it, history, aspects, examples, & facts, HAND TALK,
https://www.handtalk.me/en/blog/deaf-culture/ (last visited Mar. 4, 2025) [https://perma.cc/HVIB-2L99].

51. See generally Why Deaf Folks Take Their Time Saying Goodbye, VISUALLY SPEAKING (July 5,
2024), https://www.visuallyspeaking.info/why-deaf-folks-take-their-time-saying-goodbye/ (discussing
what a Deaf goodbye is and how the goodbye tends to play out) [https://perma.cc/QS69-AVAS].

52. Id.

53. Id

54. See generally Razonda Munyaradzi, General Communication Etiquette with Deaf Individuals,
THE DEAF BEE (Oct. 30, 2014), https://deatbee.wordpress.com/2014/10/30/general-communication-
etiquette-with-deaf-individuals/ (discussing that when you leave a room that has a Deaf person present,
you should tell them where you are going and not just leave the room) [https:/perma.cc/QT65-89JN].
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identity—not as a disability.>> Many individuals who have hearing loss find
their own identity and group based on who they are around, how their hearing
loss makes them feel, and who they feel they most closely identify with.>
Those who identify as big D Deaf take pride in their identity and cultural
heritage, viewing their deafness not as a disability but as being who they
are.”’

2. [d]eaf/Hard of Hearing

Spelling the word deaf with a lowercase d and the term hard of hearing
both refer to the medical term and the dictionary definition of having hearing
loss.”® The terms “deaf” and “hard of hearing” correspond to the medical
definitions that describe the degree of hearing loss a person has in terms of
decibels.>® A decibel is “a unit for expressing the relative intensity of sounds
on a scale . ...”% Typically, those labeled as deaf have profound hearing
loss.®! Having profound hearing loss means a hearing loss range over 91
decibels.®? Those who are hard of hearing will have a 26-90 decibel hearing
loss.® This type of hearing loss will regularly be referred to as mild to severe
hearing loss.*

C. Sign Language Is Not English

A common misconception is that ASL is the same as English, but this is
not true. ASL is its own language with its own set of grammar rules,
sentence structure, syntax, and language rules.®® For example, in English we
would say, “the big, red, firetruck,” but in ASL one would sign, “firetruck
red.”®” The word “big” could either be signed using the sign for “big” or
shown using facial expressions.®® This leads to another critical aspect of ASL:

55. Sydney Akers, Being Deaf Does Not Mean We 're Broken, STARS, https:/starsnashville.org/bei
ng-deaf-does-not-mean-were-broken/ (last visited Mar. 4, 2025) [https://perma.cc/SEGM-XVFF].

56. See Gala, supra note 50.

57. See What Are Big D and Little D?, supra note 46.

58. See How are the terms deaf, deafened, hard of hearing, and hearing impaired typically used?,
supra note 43.

59. See generally Degree of Hearing Loss, ASHA, https://www.asha.org/public/hearing/degree-of-
hearing-loss/?srsltid=AfmBOooU-3LulkcvcHZqOZHyz6 VHs5J8SOPEQ7nherl 1kpR _sdrGAyKny  (last
visited Mar. 4, 2025) (explaining the various decibels of hearing loss) [https://perma.cc/36Y3-X8MR].

60. Decibel, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/decibel  (last
visited Feb. 23, 2025) [https://perma.cc/ WMR9-YJSK].

61. Degree of Hearing Loss, supra note 59.

62. Id

63. Id.

64. Id.

65. American Sign Language, supra note 3.

66. Id.

67. Author’s original hypothetical.

68. Id.
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itis a 3D language.® A large portion of communicating what someone wants
to say is done through facial and body expressions.”

Because of the common misconception that ASL and English are the
same, there is also a common belief that all Deaf individuals can read.”!
However, it is normal for many native sign language users to have a limited
understanding of the English language because it differs so much from their
natural, native language.”

Poor literacy skills have been a common trend for Deaf people for many
years.”> Many Deaf students regularly graduate with a literacy level below a
fourth grade standard.” Those who are deaf or hard of hearing do not tend to
have the same trend of reading level, but because of their hearing loss they
have their own set of struggles.” Overall, it is critical to understand that it is
more normal, and common, for a Deaf person to not be fluent in English than
it is for them fo be fluent in English.”® The important fact to remember is that
not all Deaf people are fluent in English, so communicating with them via
written English is not always received equally.

D. Federal Requirements: The ADA

The ADA was signed into effect in 1990 by President George Bush,
ultimately making it illegal to discriminate against someone who has a
disability under the statute.”” On its face, the ADA appears to be a statute
passed to help protect individuals with disabilities, but in reality, the ADA is
a broad remedial statute designed to correct imperfections in the law and
relieve injured parties.”® The most common application of the ADA relates to
employment discrimination, but it has a much broader scope than only
employment related cases.” For example, the ADA also covers public

69. Id.

70. How a 3D Language Works, TRUSTED TRANSLATIONS (Apr. 12,2017), https://www trustedtrans
lations.com/blog/3d-language-works [https://perma.cc/6T28-B2ZC].

71. See Debunking 7 Misconceptions about Sign Language, Deaf Culture, and Deafness,
DISABILITY RTS. FLA., https://disabilityrightsflorida.org/blog/entry/7 _misconception ASL_Deaf
Culture (last visited Nov. 8, 2024) [https://perma.cc/ZMY2-MCWP].

72. Id.

73.  Amy Lederberg, Special Education Research and Development Center on Reading Instruction
for Deaf and Hard of Hearing Students, NAT’L CTR. FOR SPECIAL EDUC. RsSCH. (2012),
https://ies.ed.gov/ncser/RandD/details.asp?ID=1325 [https://perma.cc/WB3L-YBVH].

74. Id.

75. Id.

76. Id.

77. 25th Anniversary of the Americans with Disabilities Act, NAT’L ARCHIVES (July 26, 2022),
https://www.archives.gov/calendar/ada25#:~:text=Signed%200n%20July%2026%2C%201990,Lawn%2
001%20the%20White%20House [https://perma.cc/M6SF-OHNS]; Introduction to the Americans with
Disabilities Act, U.S. DEP’T OF JUST. CIV. RTS. DIv., https://www.ada.gov/topics/intro-to-ada/ (last visited
Jan. 3, 2025) [https://perma.cc/3TRT-JFKW].

78. Arnold v. UPS, 136 F.3d 854, 861 (1st Cir. 1998).

79. 1Id.; see generally discussion supra note 77 (explaining how the ADA protects people with
disabilities).
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accommodations, public transportation, and telecommunications—just to list
a few.?

Under Title II, “no qualified individual with a disability shall, by reason
of such disability, be excluded from participating in or be denied the benefits
of the services, programs, or activities of a public entity, or be subjected to
discrimination by any such entity.”®! Title II currently governs and applies to
all U.S. courts, attorneys, and legal professionals in matters relating to
working with individuals who have a hearing loss, ultimately ensuring
accessibility in the legal system.®” Under Title II, some firms and legal
professionals share the common misconception that they are exempt from
ADA compliance for providing such services, but this is not true when it
comes to providing auxiliary aids to an individual with hearing loss who is
involved in a legal setting.®® There are no legal entities that are or will be
exempt from complying with Title II of the ADA.3

1. Auxiliary Aids

Aucxiliary aids are an important part of ADA Title II compliance.® For
example, if an English speaker were to be arrested and go to jail, court, or
speak with an attorney in a foreign country where the primary language was
something other than English, they would likely expect no less than for all
written documents and communication to be in English.%¢ They would expect
a translator through all proceedings and for any written communication to
either be translated by a person who can read it to them in English or have a
copy printed in English.*” So, why would a legal professional in the U.S.
expect someone who does not speak or potentially cannot read in English to
navigate any legal situation and communicate in what is a foreign language
to them?%® This is exactly why, under Title Il in the ADA, the Federal
Government requires that those with a hearing loss be provided with an
auxiliary aid.®

80. See generally discussion supra note 77 (discussing what all the ADA can and does apply to).

81. 42U.S.C.§ 12132.

82. Lawyers and Legal Services, NAT’L ASS’N OF THE DEAF, https://www.nad.org/resources/justice/
lawyers-and-legal-services/ (last visited Nov. 8, 2024) [https://perma.cc/UWMS-R95E].

83. Katherine B. Smith, 4 Lawyer’s Obligation under the ADA when Representing Deaf or Hard of
Hearing Clients, COLLINS EINHORN (Mar. 15, 2023), https://ceflawyers.com/blog/a-lawyers-obligation-
under-the-ada-when-representing-deaf-or-hard-of-hearing-clients/ [https://perma.cc/Y7HM-S9GD].

84. Id.

85. See ADA Title II Tech. Assistance Man. I11-7.1000—7.1100.

86. Author’s original hypothetical.

87. Id.

88. Id.

89. ADA Title II Tech. Assistance Man. I1.-7.1000.
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https://www.nad.org/resources/justice/%20%20lawyers-and-legal-services/
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https://ceflawyers.com/blog/a-lawyers-obligation-under-the-ada-when-representing-deaf-or-hard-of-hearing-clients/
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Under Title II of the ADA, an auxiliary aid is defined as:

(1) Auxiliary aids and services. The term “auxiliary aids and services”
includes—(A) qualified interpreters or other effective methods of making
aurally delivered materials available to individuals with hearing
impairments; (B) qualified readers, taped texts, or other effective methods
of making visually delivered materials available to individuals with visual
impairments; (C) acquisition or modification of equipment or devices; and
(D) other similar services and actions.”’

These auxiliaries can take many forms and should be tailored to meet the
client’s specific needs.”’ Some options a client who is covered under Title IT
of the ADA may request, but are not limited to, include an interpreter, a
Certified Deaf Interpreter (CDI), Communication Access Real-Time
Captioning (CART), transliteration, and many more.”

Title II also provides that anyone who requires an auxiliary aid is not
responsible for providing their own access to communication; it is always the
entity’s responsibility to provide and fund the means of equal communication
access.” This means that the individual is not responsible for finding,
funding, or scheduling, if required, their auxiliary aid.”* Similar to if someone
were in a foreign non-English speaking country, they would not expect to
have to pay to have a right to equal communication access.”

2. Qualified Interpreter (ADA)

Referring back to the hypothetical of someone involved in a legal setting
in a foreign country, they would expect to have a translator who is
knowledgeable and held to a higher standard to translate for them.”® At
minimum they would expect someone who is qualified and has an
understanding of American culture, the English language, and the legal
proceedings.’” Again, why would the American court system have any lower

90. 42 U.S.C.A. § 12103 (Here, the outdated term ‘hearing impaired’ is used, but this is an issue that
is not to be addressed in this Comment. At the time the ADA was signed into effect—1990—the term
‘hearing impaired” was the commonly used term amongst society).

91. Court Access for Individuals Who Are Deaf and Hard of Hearing: A Guide, AM. BAR ASS’N
COMM’N ON DISABILITY RTS. 1, 11 (Apr. 3, 2020), https://www.americanbar.org/content/dam/aba/admini
strative/commission-disability-rights/court-access-guide-Ir-intractv-accsb-rev022317.pdf [https://perma.
cc/Z2HJ-8698].

92. See42 U.S.CA.§ 12103.

93. ADA Title II Tech. Assistance Man. 1I-7.1200.

94. See generally 5 Myths About Providing Access for the Deaf, CONVO (Oct. 21, 2022),
https://convorelay.com/5-myths-access/ (explaining how the ADA does not permit requiring a Deaf
person to provide their own interpreter) [https://perma.cc/F23E-J7JY].

95. Author’s original hypothetical.

96. See supra text accompanying notes 86—88.

97. Id
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standard for someone who cannot hear and needs language assistance in legal
settings?%®

Under the ADA, a qualified interpreter is defined as “an interpreter who
is able to sign to the individual who is deaf what is being said by the hearing
person and who can voice to the hearing person what is being said by the
individual who is deaf.”” Another crucial requirement, described in more
detail later in this Comment, is the ability to remain impartial.!® This element
is critical to the definition of a qualified interpreter because the typical
experience is that businesses are hesitant to hire interpreters not only because
of the hefty cost but also out of concern that if an unqualified interpreter is
hired then they may not adhere to any standard of professional responsibility
or codes of conduct because there is nothing forcing them to follow a set
standard.!”! Without a standard holding an interpreter accountable, there is a
risk that they may be impartial and a higher risk that there may be an
inaccurate conveyance of the message.!”

3. Filing a Complaint (ADA)

The ADA does provide an avenue for those who have been unlawfully
discriminated against under Title I1.' If an individual experiences unlawful
discrimination, they have the option and ability to file a complaint with the
Department of Justice (DOJ).!** As a victim of ADA discrimination, an
individual has two options for filing a DOJ complaint: (1) complete and file
the form online or (2) fill out the paperwork and mail it to the office.! These
options provide an avenue for individuals who believe they were
discriminated against based on their qualifying disability under Title II of the
ADA.1%

Once a complaint is filed and accepted for processing, an investigation
then takes place.'”” The DOJ then decides whether to bring disciplinary

98. Id.
99. ADA Title II Tech. Assistance Man. 1I-7.1200.

100. See discussion infia Section IILA.

101.  See Court Access for Individuals Who Are Deaf and Hard of Hearing: A Guide, supra note 91,
at 37.

102. Id. at21.

103.  How can I file an ADA complaint with the U.S. Department of Justice?, ADA NAT’L NETWORK,
https://adata.org/faq/how-can-i-file-ada-complaint-us-department-justice (last visited Nov. 8, 2024)
[https://perma.cc/SFRH-6FCE].

104. Id.

105.  File a Complaint, ADA.GOV, https://www.ada.gov/file-a-complaint/ (last visited Nov. 8, 2024)
[https://perma.cc/G25F-KSKL].

106. Id.

107. Complaint Processing, U.S. DEP’T OF JUST., https://www justice.gov/jmd/complaint-process
ing/ (last visited Nov. 8, 2024) [https://perma.cc/7JZF-CEZU].
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actions against the alleged discriminatory actors.'® The disciplinary action
could include—but is not limited to—possible litigation or mediation.'*”

Many complainants assume that the DOJ decides whether there was an
ADA violation when in reality they decide if there is a pattern or practice of
discrimination or if the complaint raises a general public concern.!!® Overall,
the goal behind the ability to file a complaint is to “enforce[] the ADA
through lawsuits and settlement agreements to achieve greater access,
inclusion, and equal opportunity for people with disabilities.”!!!

The cases that deal with individuals with hearing loss are rare in form
but do occur.''? For example, in September of 2024, the DOJ found a pattern
at Wisconsin’s Department of Corrections of not providing equal
communication access to inmates with hearing loss.!'® This provides an
example of the importance for those who are not given equal communication
access to continue to file DOJ complaints because they can cause an effective
change, not only for themselves but for others who will be in similar
situations in the future.!' Situations such as the one that occurred in
Wisconsin can also provide an example for other states in what could happen
to them if they also fail with provide appropriate auxiliary aids in various
legal settings.!'®

E. Texas Requirements: the TGC Chapter 57

Under the TGC, the ADA is reinforced, but there are also a few
additional requirements that Texas has added.''® These additional
requirements allow for a stricter standard on the interpreters and allow for a
better quality of access.!'” One of the significant differences is that Texas
mandates access to a court certified interpreter—in any legal setting—for
people who use sign language as their mode of communication.''® This is
important for people to comply with because if an interpreter happens to

108. How to File a Complaint Under Titles II and III of the ADA, DISABILITY RTS. TEX. (Aug. 13,
2018), https://disabilityrightstx.org/en/handout/how-to-file-ada-complaint-title-ii-title-iii/ [https://perma.
Cc/M5M3-68AC].

109. Id.

110. Id.

111.  Enforcement, U.S. DEP’T OF JUST. CIV. RTS. DIv., https://www.justice.gov/crt/disability-rights-
section (last visited Mar. 4, 2025) [https://perma.cc/KRIA-U787].

112.  See generally Disability Rights Cases, U.S. DEP’T OF JUST. CIV. RTS. DIv., https://www justice
.gov/crt/disability-rights-cases (last visited Nov. 8, 2024) [https://perma.cc/5262-932A] (listing all the
cases that have been filed under the DOJ).

113.  Wisconsin Department of Corrections, U.S. DEP’T OF JUST. CIV. RTS. DIv., https://www justice.
gov/crt/case/wisconsin-department-corrections (Oct. 11, 2024) [https://perma.cc/TW32-GKM8].

114. See generally id. (demonstrating a case that has been filed in the past with the DOJ); Author’s
original thought.

115.  Author’s original thought.

116. TEX. GOV’T CODE ANN. § 57.002.

117.  See id.; Author’s original thought.

118. See TEX. GOV’T CODE ANN. § 57.002.
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interpret in a legal setting without the appropriate certification they could
potentially face criminal charges or have their certification revoked.'"”

The TGC also lays out the requirements for an interpreter’s court
certification.'”® It is important for someone who might need to hire an
interpreter in Texas to know that, in Texas, an individual does not have to
have a certification to be an ASL interpreter.'?! In Texas, anyone can “claim”
to be an interpreter and can interpret without a certification, but if they are
not certified, then they are not held to any code of professional conduct
standard; there is also no threat or fear of their certification being revoked.'*

Those looking to hire an ASL interpreter must be cautious about who
they hire because, technically, anyone can be an interpreter in Texas due to
the lack of licensure.'?® In the interpreting community, there is a push for the
certification to be changed to a licensure so that interpreters can be held to a
higher standard, but this issue will not be discussed any further in this
Comment.'?* However, the Texas Human Resource Code lays out the steps
for an interested individual to take to become certified.'*

1. Certified Interpreters (TGC)

The standard process that a potential ASL interpreter will go through
includes attending a higher education facility with rules set out by the
executive commissioner of the Texas Health and Human Services
Commission.'”® They will then have to take and pass the Texas English
Proficiency (TEP) exam.'?’” The TEP exam is a test similar to a high school
Scholastic Aptitude Test (SAT), and it tests future interpreters on their
English knowledge.'?® Upon the completion and receipt of a passing TEP
score, the ASL interpreter applicant will then have to take and pass a
performance exam called the Board for Evaluation of Interpreters (BEI)

119. Id. §§ 57.025, 57.027.

120. 1Id. § 57.021.

121.  See id.; Author’s original thought.

122.  See generally Licensed Court Interpreters: Code of Ethics and Professional Responsibility, TEX.
JuD. BRANCH 1, 1-2, https://www.txcourts.gov/media/958068/Code-of-Ethics-Cl-approved-for-pub-
comm-050115.pdf (last visited Mar. 5, 2025) (outlining the code of professional conduct for interpreters)
[https://perma.cc/2PV9-ZHPU].

123.  See TEX. GOV’T CODE ANN. § 57.021; Author’s original thought.

124. See generally Lisa Hendrickson & Susan Swancey, ASL Interpreting: State Requiring ASL
Interpreter Licensure, NATIONWIDE INTERPRETER RES., INC. (July 25, 2024), https://interpreterresource.
com/interpreter-education/asl-interpreting-states-requiring-asl-interpreter-licensure/ (listing the states
that require an ASL interpreter to have a license rather than only a certification) [https://perma.cc/D2JH-
944M].

125. TEX. HUM. RES. CODE ANN. § 81.007.

126. TEX. GOV’T CODE ANN. § 57.022.

127. BEI Testing, TEX. HEALTH & HUM. SERVS., https://www.hhs.texas.gov/providers/assistive-
services-providers/board-evaluation-interpreters-certification-program/bei-testing (last visited Nov. 8§,
2024) [https://perma.cc/X4HM-BKNY].

128. 1Id.
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Performance Exam.!? This exam will test the future interpreter’s ability to
sign in ASL, Signed Exact English, sight translation, and their receptive
skills.*® The entirety of this process is overseen by the executive
commissioner of the Texas Health and Human Services Commission.'*!

Once an interpreter has completed the entire process and received their
certification, they are eligible to receive higher compensation for their skills
but, more importantly, are now officially held to the Interpreter’s Code of
Professional Conduct.'*? This is standard for those who attend a higher
education facility and then take the BEI Performance Exam to get the basic
certification.'?

In Texas, for an interpreter to have the appropriate credentials and be
allowed to interpret in a legal setting, they must have taken and passed the
Master Level BEI exam and passed their court certification exam.!** Also, it
is important to know that BEI hosts a list of all certified interpreters in Texas,
listing their names and certification levels.'3® Utilizing this source ensures
that whoever is hired is qualified in their legal setting.!*® So, no matter who
hires an interpreter, in Texas, there is no valid reason to not know whether
the interpreter provided was uncertified or unqualified.'?’

2. Texas Communication Access Fund

The Communication Access Fund (CAF) is a program only offered in
Texas, Maine, and Pennsylvania.'*® In Texas, this fund was set up and
developed by the State Bar of Texas to discourage discrimination against
individuals who require auxiliary aids to communicate and encourage more
auxiliary aids being provided.'** The CAF’s function is to reimburse lawyers

129. Id.

130. Id.

131.  See TEX. GOV’T CODE ANN. § 57.021.

132.  Code of Professional Conduct, REGISTRY OF INTERPRETERS FOR THE DEAF, INC., https://rid.org
/programs/ethics/code-of-professional-conduct/ (last visited Mar. 4, 2025) [https://perma.cc/9WLE-
XXTV].

133.  See BEI Certificates Awarded, TEX. HEALTH & HUMAN SERVS., https://www.hhs.texas.gov/
providers/assistive-services-providers/board-evaluation-interpreters-certification-program/bei-certificat
es-awarded (last visited Mar. 4, 2025) (listing the types of certifications an interpreter can test for and
receive) [https://perma.cc/Q25C-Q4H4].

134. 1Id.

135.  Board for Evaluation of Interpreters (BEI) Registry, TEXAS HEALTH & HUM. SERVS.,
https://bei.hhsc.state.tx.us/g/01bbS5adftb664bcb938e3c5419b954c2/PublicinterpreterSearch/Search  (last
visited Mar. 4, 2025) [https://perma.cc/Q84Z-BZ5F].

136. Author’s original thought.
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138.  Communication Access Funds for Legal Services, NAT’L ASS’N OF THE DEAF, https://www.nad.
org/resources/justice/lawyers-and-legal-services/communication-access-funds-for-legalservices/#:~:text
=The%20CAF%20should%20cover%20any,individuals%20use%20American%20Sign%20Language
(last visited Nov. 8, 2024) [http://perma.cc/2JYN-VZWM].
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who have provided auxiliary aids to their clients.!*® This will only be
approved and money distributed when other funding or avenues for funding
have been exhausted.'*! The attorney who provided the appropriate auxiliary
aid for their client to have equal communication access will have to fill out
an online form and email it to the appropriate person within thirty days of
when the auxiliary aid(s) or service(s) were provided.'*?

Overall, this fund was established to help alleviate discrimination of
Deaf, deaf, or hard of hearing individuals who were not being taken on as
clients because of the high cost of providing the appropriate, legally required
auxiliary aids.'*

3. Filing a Complaint (TGC)

In Texas, there is not a blanket complaint form for an overall disability
discrimination allegation like with the ADA, but there is a way to file a
grievance against a Texas legal professional who has not properly followed
the legal requirements to provide the appropriate auxiliary aids.'** A
grievance in Texas can be filed for a wide variety of reasons, but this Section
only focuses on how and why an individual would file a grievance for
inadequate communication.!*

A grievance can be electronically filed, mailed, or faxed into the State
Bar of Texas’ office.!* Once the grievance has been filed, the Chief
Disciplinary Counsel will review the complaint—for purposes of this
Comment, it would be an alleged discrimination—and within thirty days will
determine whether the alleged conduct constitutes professional
misconduct.'” At this point, the grievance is now labeled as a formal
complaint, and the attorney in question will be notified and must respond to
the allegation(s) within thirty days.!*8

If the complaint moves on to the next stage, then the matter will either
be presented before a grievance panel for dismissal, or it will proceed onward
to litigation.'” If the lawyer is found liable for the alleged complaint, then
the matter will be opened to the public and will no longer be held as a private
complaint.'>
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142. Id.

143. Id.

144.  File a Grievance, STATE BAR OF TEX., https://www.texasbar.com/Content/NavigationMenu/For
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III. ARGUMENT

The federal and state government have set out guidelines for all public
and private entities to follow, yet many continually fail to follow and neglect
to pay attention to these legal requirements.'”! While many lay people may
have an excuse for their ignorance of the law, legal professionals do not.!%?
Legal professionals are not exempt from any part of Title II of the ADA and
must comply with all requirements that have already been laid out.!** The
lack of repercussions for the legal professionals who fail to provide equal
access to communication must be fixed and this can be done through an
addition to the TGC.'** With the addition to the TGC, Texas legal
professionals will be held accountable for their mistakes and for their
neglectful behavior. !

A. Inadequate Access to Communication Leads to Poor Legal Services

Receiving legal services will almost—if not always—require filling out,
signing, and reading legal forms.'>® The State Bar of Texas recommends that
attorneys have an intake form for new clients to fill out and read when they
are first seeking their services.!” When involved in any sort of legal services
or settings, it is crucial for the individual receiving the services to understand
what they are involved in, being told, signing, reading, and agreeing to.!*®

Deaf individuals are at a higher risk for reading at a lower level than
their hearing peers because most Deaf or deaf people do not have the true
ability to communicate with those around them until they are placed into
primary school.!*® The given statistic for deaf and hard of hearing children is
that 30% of them will leave school functionally illiterate.'®® This is important

151. See ADA Title II Tech. Assistance Man. (addressing “the requirements of title II of the
Americans with Disabilities Act, which applies to the operations of State and local governments.”).

152.  Author’s original thought.

153.  See discussion supra Section IL.D.
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157. Joan Jenkins, Effective law practice management for small to mid-size firms, STATE BAR OF
TEX., https://www.texasbar.com/AM/Template.cfm?Section=articles& Template=/CM/HTMLDisplay.cf
m&ContentID=35843 (last visited Mar. 4, 2025) [https://perma.cc/W4AB-SQAJ].

158. See generally Bill Mitchell, Ignorance Of Law Is Not An Excuse, Unless You Are A Police
Officer, CRUSER MITCHELL, https://cmlawfirm.com/ignorance-of-law-is-not-an-excuse-unless-you-are-a-
police-officer-by-bill-mitchell/#:~:text=It%20is%20axiomatic%20that%20ignorance,erroneous%20
understanding%200f%20the%20law (last visited Mar. 4, 2025) (discussing how ignorance of the law is
no excuse) [https://perma.cc/2EET-5TST].

159. Micheal M. McKeen et. al., Assessing Health Literacy in Deaf American Sign Language Users,
NAT’L LIBR. OF MED. (Jan. 15, 2016), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4714330/
[https://perma.cc/JDIB-RXHK].

160. Leeanne Seaver, We Are Hands & Voices, HANDS & VOICES, https://handsandvoices.org/articl
es/education/advocacy/weare_hv.html (last visited Nov. 8, 2024) [https://perma.cc/VG7V-T2C4].
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to understand because once they go out into the “real world,” they average
about a third-grade reading level.'®!

Now place a third-grader into a legal setting: would they know how to
read well enough to understand a legal document someone told them to sign
or be able to understand anything a judge would tell them?'®? The answer is,
probably not.!3 The difference between placing a Deaf, deaf, or hard of
hearing individual into a legal setting versus a third-grader is that when
talking to a third-grader we collectively, as a society, understand that we need
to speak in a different manner to a third-grader than we would an adult.'**

Providing equal communication access to those who have a hearing loss
is vital to their understanding of what is being told to them, asked of them, or
both.!®> As a hearing individual, we tend to take for granted our ability to
hear, and how, just by being able to hear, we are able to progress our English
linguistic skills every day.!®® Deaf, deaf, and hard of hearing individuals who
lack the typical understanding of English often do something that is referred
to as the deaf nod.'*” Many individuals with a hearing loss who did not hear
or did not understand what was said might deem the situation as one in which
they should just nod their head so the conversation will continue.'®®

Now, imagine an English-speaking American client sitting down with
an attorney who also speaks English, but the attorney is from a foreign
country with an accent.'®® The client might know the general idea of the
conversation and potentially what they are talking about but not every word
they are saying.!” The American may ask the attorney to repeat themselves
a few times, but eventually the client will grow tired of doing so and simply
start nodding in response.'”! Once they recognize that nodding allows the
conversation to progress, they may continue to do so even if they do not fully
understand what the attorney is saying.!”? This is analogous to the deafnod.!”
Those who cannot hear may find they can navigate many conversations
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without constantly asking for repeats, thus allowing the conversation to
continue.!”

Providing an auxiliary aid can be difficult and expensive to acquire, but
we do not want any clients to fall into the category where they just nod to get
through the conversation.!” The first time interacting with a Deaf, deaf, or
hard of hearing client might be intimidating because it is a new experience
that many people might find to be scary, yet the ADA has everything laid out
for legal professionals to follow.!'”® As someone providing legal services,
attorneys invite new and potentially challenging experiences because it is
what allows one to grow and be better equipped for future challenges.!”’

B. Proposed Texas Solution

The Texas legislature should enact legislation that specifically allows
for individuals who have not been provided with means to reach equal
communication access based on their hearing ability to file a complaint, thus
prompting the failing entity, individual, or legal professional to have a duty
to complete the required training.!” If an individual has a grievance against
an attorney, they should file it with The State Bar of Texas, and if the
grievance is then classified as a “complaint” then the entity, individual, or
legal professional must be required to take a course educating them on the
issue.'”?

1. Addition to Chapter 57 of the TGC
Proposed Legislation:

Chapter D. Repercussions for Those Who Fail to Provide Equal

Communication Access to Individuals with a Hearing Deficit.

A. This act shall be known as the “Equal Access to Justice for Deaf

Individuals Act.”

B. Definitions

a. “Appropriate means” includes, but is not limited to, a certified court

interpreter, a certified Deaf interpreter (CDI), communication access
real-time captioning (CART), assistive technologies, etc. provided in
real time, without undue delay.

174. 1Id.

175. Author’s original thought.

176. Id.; see ADA Title II Tech. Assistance Man. (addressing “the requirements of title II of the
Americans with Disabilities Act, which applies to the operations of State and local governments.”).
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b.

g.

“Attorney” refers to any individual who is licensed to practice law in
the state of Texas.

“Continuing Legal Education (CLE)” refers to mandatory trainings or
programs for legal entities, attorneys, or legal personnel to attend to
remain competent in their ability to serve those who have a hearing
deficit.

“Discrimination” is the unfair treatment of individuals or groups based
on a characteristic either in an intentional or unintentional manner.
“Equal Communication Access” means providing the appropriate
means of communication to individuals who have a hearing deficit in
legal settings, including, but not limited to, trials, hearings, meetings
with attorneys or legal personnel, voir dires, or etc.

“Legal personnel” includes, but is not limited to, attorneys, lawyers,
judges, court employees, law enforcement, bailiffs, or etc.

“State Bar of Texas” is the state organization who regulates the legal
profession.

C. Requirements:
a. Mandatory CLE attendance:

i. Any attorney, legal entity, judge, or legal professional who
receives a complaint regarding their failure to provide equal
communication access to a Deaf, deaf, or hard of hearing
individual shall be required to attend a CLE program focused
on the legal requirements of providing equal communication
access them.

D. Program Development:
a. The State Bar of Texas shall create, provide, and approve the required

CLE. The State Bar of Texas shall ensure the CLE includes:

i. An overview of the Americans with Disabilities Act;

ii. An overview of the Texas Government Code Chapter 57;

iii. Best practices for effective communication when working with
individuals who are Deaf, deaf, or hard of hearing;

iv. Resources for obtaining appropriate resources for the protected class
of individuals;

v. An overview of Deaf culture and the Deaf community; and

vi. The State Bar of Texas shall be responsible for updating and
maintaining the CLE course they will provide.

E. Reporting:

a.

If an individual has experienced this type of discrimination, the
individual shall file a grievance with the State Bar of Texas and allow
for the Chief Disciplinary Counsel to then handle the case from there.
1. Once a grievance has been filed, the State Bar of Texas shall give an
update within 30 days of the filing and every two weeks after the
original update until they decide no further action needs to be taken
or provide a detailed outline of the course of actions they plan to take.

[Vol. 17:415
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F. Accountability:

a. If the State Bar of Texas plans to investigate the grievance they must
decide to do so within two months of receiving the grievance and must
decide whether to take disciplinary actions within six months of when
they received the grievance.

b. If the State Bar of Texas decides to enforce disciplinary actions, thus
enforcing the mandatory CLE, they shall provide a detailed outline of
what their course of action will be to the individual who filed the
grievance.

c. The legal professional(s) who the Chief of Disciplinary Counsel find to
have failed to provide equal communication access must complete the
CLE the State Bar of Texas has provided within three months of being
found liable from the original grievance.

d. Failure to comply will result in further disciplinary action in accordance
with the State Bar of Texas.

G. Implementation:

a. The State Bar of Texas shall submit an annual report on January first of
each year to the legislature that aggregates the overall impact on access
to legal services for individuals who are Deaf, deaf, and hard of hearing
and report the number of legal professionals who have completed the
required CLE.

i. Within the annual report the State Bar of Texas shall include the
following:
1. The number of grievances filed;
2. The number of grievances resulting in disciplinary action;
3. The number of legal professionals who attended the CLE course;
and
4. The names of all the legal professionals who have completed the

course.'80

Overall, the proposed legislation would be an important step toward
ensuring equal communication access within the Texas legal system.'®! The
goal for the proposed legislation is for Texas to adopt it and then for it bleed
out into other states and eventually into the ADA.'®? It will not only serve as
a way to increase accessibility in Texas but for Texas to continue to be a role
model in accessibility for those with a hearing loss.'®® This proposal creates
an avenue for those who are Deaf, deaf, and hard of hearing to help those
who are like them in the future by starting the butterfly effect of educating

180. Author’s original thought.
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182. 1Id.
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the legal professional(s) who did not know how to work with those with a
hearing disability.'8*

2. Positive Impacts of the Proposal

This proposed legislation would be a tremendous addition to the TGC,
and its effects could potentially bleed into the ADA.'® Previously passed
legislation has laid some stepping stones to help disabled individuals receive
the assistance they need, but the problem lies with those who do not provide
the required assistance.'®*® Many people, not only in the legal profession but
all around, do not follow the proper guidelines to allow people with hearing
loss equal access.!'®” This proposed legislation allows individuals who are still
being discriminated against to take action and also allows for further
education, so legal professionals do not make the same mistake twice.!®8

As discussed earlier in Section I1.D.3 and Section II.E.3, there are
already ways to file a complaint about a legal entity or person who does not
provide equal access, but again, the problem is that there is a lack of
education and enforcement of these laws.'® If an educational tool is provided
to those who make these common mistakes, the likelihood of the mistake
repeating will heavily decline.!”® The proposed legislation is a way to
facilitate the educational tools that should be provided to those who are not
following the ADA and TGC guidelines.'!

3. Combating Potential Issues

With any amendment, change, or program implementation, there will
always be concerns and issues that may arise; however, when analyzing a
solution to a problem, the pros must outweigh the cons.'? If the pros or the
impact are heavily significant in a positive way, then the cons must be dealt
with on a case by case basis and know that the impact is much larger than
any potential issue that could arise.'*

Issues for the proposed legislation would include finding a source of
funding.'”* However, a funding issue would not outweigh the positive
impacts the proposal would have.'”> Allowing access to justice and our legal
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system cannot be limited by a price tag.!”® However, if the State Bar of Texas
finds that cost is a barrier to adding the proposed legislation then this problem
could be combated by adding on to the legislation and requiring those who
are found liable of the offense to pay a fee to attend the CLE."’ If the addition
of the fee is necessary, the fee should be minimal-—just enough for the State
Bar of Texas to maintain the ability to provide the CLE.'

Another potential issue could be the amount of time it takes for
legislation to pass and to be effective.!” Here, legislation is the appropriate
means to combat the issue of legal professionals not following the legal
requirement of providing the appropriate auxiliary aids because the problem
lies with legal professionals’ failure to follow the law and the lack of
repercussions set in place.””® However, since legislation can be slow and
time-consuming, the proposed legislation could be implemented as a form of
punishment that would occur if the legal professional is found liable.?’!

Additionally, some individuals may argue that those with hearing loss
should go to attorneys who also have a hearing loss and can communicate
with them in their native language, but there are a couple of problems with
that argument.?®* First, if a Deaf individual can only go to an attorney who is
also Deaf then they will not have many options and will likely not have any
options near where they live.?”® Second, the United States has an open
market, meaning consumers have the option of choosing where they spend
their money.?** If there are restrictions placed on individuals with hearing
loss—restricting who they can hire for legal representation—then they will
then be limited on their ability to choose how they spend their money—going
against the American open-market concept.?* It is unreasonable for hearing
people to expect those with hearing loss to find an attorney who also has
hearing loss when there are only around 250 attorneys who could be labeled
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as such, compared to the approximately 1.3 million attorneys in the United
States.?%

C. Responsibility

Every state in the United States has adopted their own version of a Code
of Professional Conduct.?’” Texas has adopted the Texas Disciplinary Rules
of Professional Conduct, and under Rule 1.03 titled “Communication,” it
states:

(a) A lawyer shall keep a client reasonably informed about the status of a
matter and promptly comply with reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.
Comment:

1. The client should have sufficient information to participate
intelligently in decisions concerning the objectives of the
representation and the means by which they are to be pursued
to the extent the client is willing and able to do so. . . .

3. Ordinarily, a lawyer should provide to the client information
that would be appropriate for a comprehending and responsible
adult.2%8

In general, attorneys are both ethically and legally required to provide
effective communication to their clients.””” Under the Texas Disciplinary
Rules of Professional Conduct, attorneys are also required to reasonably
inform their clients of their legal matters.?!” For an attorney to ensure that
their Deaf, deaf, or hard of hearing client is reasonably informed and that
matters are explained in a way for a client to make informed decisions, the
attorney must provide adequate means of communication; thus, an auxiliary
aid is required under the Texas Rules of Professional Conduct.?!"

Legal professionals who choose not to comply with their ethical or legal
obligations potentially open themselves up to consequences that could
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include lawsuits and reputational damage.?'? Legal professionals, as a group,
thrive on a positive reputation, and like in many professions, word of mouth
is gold.?!? So, if they wisely comply with their ethical and legal obligations,
they are likely to continue to have a positive business experience.”!*

1. Enhanced Representation

Effective communication is essential in any relationship, including a
relationship between a service provider and a client.?’> Having effective
communication between an attorney and their client is critical for the two (or
more) to have a relationship built upon trust.?'® Once trust is established and
they are able to openly communicate, the attorney is able to truly assist their
client.>!” When an attorney provides the appropriate auxiliary aid(s) to an
individual with hearing loss, they provide the ability for their client to openly
communicate with them.?!® Providing a means of communication to someone
with a language barrier means opening the door for them to fully and openly
discuss everything they need.?"”

Effective and equal communication not only empowers clients but also
attorneys.??° Equal access to communication equips an attorney to understand
their clients’ wants, needs, concerns, and goals more effectively.??! If an
attorney appropriately uses an auxiliary aid, such as assistive technology or
an interpreter, they can minimize communication barriers and ensure they
hear their clients clearly.?**> Auxiliary aids provide the utmost clarity, which
in turn allows for the feeling of doubt to be effectively removed when
discussing important matters.?*

Alongside clarity comes more in-depth conversations about the client’s
case, their legal rights, and the upcoming steps that will be taken.??*
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Ultimately, when anyone—whether it be a client or just a person on the
street—has the ability to easily and freely express themselves and
communicate, it leads to more informed discussions and decisions.?*’ In an
attorney-client relationship, this communication leads to better legal
representation and a higher likelihood of a satisfactory outcome.??

D. CLEs Are Beneficial

Those providing legal services who fail to supply the legally required
auxiliary aids, and who are violating the law, should be punished but also
educated.??’ Punishment is a great deterrent against poor behavior, but
education can really make an impact.??® Over the course of history, there has
been a theory studied and tested called the deterrence theory.?” This theory
was first introduced in the 1700’s but has since resurfaced.”** This theory
shows that deterrence and punishment may work for more serious crimes,
whereas educating one on why their behavior was poor and how to improve
it may decrease the chance of the poor behavior occurring again.”! If one is
properly educated on how to interact with and provide services to a Deaf,
deaf, or hard of hearing individual, they will likely know how to approach
the situation the next time they encounter it.?3

Adding an additional training requirement for those who have violated
the ADA or TGC allows for an opportunity to avoid the problem
altogether.”>* Most people freeze, feel uncomfortable, and do not know what
to do when they encounter an unfamiliar situation.?** This often occurs when
interacting with someone who cannot hear.*> Many hearing people do not
know how to interact with someone who cannot hear because they have never
experienced it before.?*® If someone does not know how to work with an
individual who cannot hear, they should not be punished but rather be
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educated.”” By providing education to those who acted improperly with a
Deaf, deaf, or hard of hearing person, they are likely to not repeat their
mistakes and can help those around them who might also work with a similar
individual 2%

E. Guilty But “Incompetent”

In many situations regarding Deaf, deaf, and hard of hearing clients, the
goal is to prevent discrimination; however, this does not mean lowering
standards or the level of accountability we have for any given individual.?*’
Just because someone cannot explain their actions in the same language as
others does not mean that they should be able to escape liability for their
actions.?*

1. Virginia v. Martinez

Imagine your 16-year-old daughter, full of hopes and dreams with her
whole life ahead of her, has been raped and killed.**! The police find and
arrest the one who committed this heinous crime but in turn let him walk
free.?* You are left in a haze wondering how our criminal justice system
could let such an individual walk.?** The overall population and the family
and friends of the innocent child would be utterly disturbed at such a ruling;
however, this is exactly what occurred in Virginia v. Martinez.***

In this case, Martinez—a deaf, mute man—was accused of raping and
killing a 16-year-old girl, but even after being in custody for over a decade,
the court continued to rule him to be incompetent.?*> All of the evidence and
proof pointed directly at Martinez but because the courts could not figure out
a way to adequately communicate with him, they simply could not move on
with the case.?¢

This case is an extreme but real-life example of how providing equal
communication access is critical to all parties involved in the legal system,
not only those who are needing legal help.?*’ It also shows that by not
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providing equal communication access, parties who can hear can also be
impacted.?*® This true story provides a vivid picture of how not providing
adequate, equal communication access can hurt many parties in the
process. >

This case is also important because the justice system was not sure what
to do with Martinez when they could not formally charge him without being
able to communicate with him.?*® The court was unsure whether to release
him because, while they found it hard to legally justify keeping him when he
could not really be charge, they did not want to release someone that could
endanger society.?!

2. Bill of Rights Violations

Overall, the Martinez case is an extreme example of what could and has
occurred when the legal system cannot adequately communicate with
individuals who have hearing loss.?®* This case not only showcases
non-compliance with the ADA but also how holding Martinez because of
lack of adequate communication access can violate the Fifth and Sixth
Amendment.”>* A person’s due process rights under the Fifth Amendment
could potentially be violated because being held in jail cannot be tried due to
a communication barrier.”>* Doing so would deprive them of their life and
liberty without any due process of law because they are being held without
any sort of trial to either prove their innocence or guilt.>>> Next, they are also
in violation of an individual’s Sixth Amendment right to a speedy trial.>*°
Holding someone in custody simply because the court is unable to find a way
to communicate prolongs the individual’s ability to have a speedy trial.>’

3. Moving Forward

As a society, we collectively allow individuals to evade accountability
for their crimes simply because we do not know how or want to provide them
with an effective means of communication.?® It is important that we do not
allow these types of acts to continue, and we need to educate those in these
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situations on how to properly provide a way to communicate so we do not
continue the trend of allowing those to get off free.?’

With the implementation of the proposed legislation, the hearing family
and deaf inmate would have the opportunity to file a grievance against the
court, attorneys, and any other legal professional who was involved.?*® With
a grievance filed and the likelihood of the involved parties being found liable
of not providing the appropriate means of communication, the liable parties
would then be required to complete the required CLE course.?! The required
CLE would educate the parties at fault and would have the potential of
furthering the case because they would know the legally required resources
they are to provide.?®> The CLE would lay out the education for the lack of
knowledge of what to do in these types of cases and situations.?®

F. Innocent But Guilty Due to Lack of Understanding

While the courts may allow many to be free because they do not know
how to communicate with various individuals, they also run into the problem
of putting people away who are not guilty.”** A case involving a Deaf
individual that was denied equal communication access and subsequently
placed in jail illustrates how an innocent person can be wrongly accused in
situations that could be avoided had the appropriate communication
accommodations been provided.?%

1. Quindale Holmes

In Quindale Holmes’s case, police were called out for a domestic
violence.? The caller informed law enforcement that both parties were Deaf,
so the police were properly notified of who they were to interact with.2” Mr.
Holmes, the Deaf man testified that he was not able to understand the
police.?®® He stated that he was read his Miranda rights but did not understand
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them because they were written down in English.?® The Miranda warning
was established to inform an individual about their right to avoid self-
incrimination and their right to an attorney.?’® The Miranda warning, in
summary, is:

that a defendant cannot be questioned by police in the context of a
custodial interrogation until the defendant [is] made aware of:

e The right to remain silent

o The right to consult with an attorney and have the attorney present
during questioning, and

e The right to have an attorney appointed if indigent.?”!

After Mr. Holmes was “read” his Miranda rights and there was no
indication that they were understood, the interrogation should have stopped
because he was not properly informed about his constitutional right to remain
silent.?”? When writing back and forth with the police, his message was
misunderstood and construed as him stating he had hit the woman with the
baby, but he meant to say that he tapped the woman to get her attention.?”

In this situation, the issues that arose out of the miscommunication could
have been easily avoided.?’® If an interpreter—likely the appropriate
auxiliary aid—had been present, then there would not have been the difficulty
of writing back and forth with a man whose primary language is not
English.?”® This would have avoided the inaccurate meaning of the English
words that were written down.?”®

Additionally, if an interpreter had been present, then the interpreter
would have had knowledge of the cultural norm of tapping someone on their
shoulder to get their attention.?’” In Deaf culture, because they cannot hear,
individuals tend to tap others on the shoulder to get their attention just as
hearing individuals would call someone’s name to get their attention.?’

Mr. Holmes’s case is one of many cases in which the lack of
communication access has failed an individual and has caused them to be
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charged with a crime they did not actually commit.?’® In this situation, the
police were primed with the information they needed to provide effective
communication, but they still failed to do s0.2*° By choosing to not provide
the required auxiliary aids, they ultimately charged an innocent man.!

Again, this situation boils down to a lack of education on how to
appropriately accommodate for these individuals.?®?> With the proposed
legislation in place, the Deaf man involved in this case could file a grievance
to then prompt the education and training for the police officer.”®* The CLE
course would allow the officer to learn what he is legally required to provide
and how this situation should be approached in the future.?®*

G. Estate Planning with a Hearing Loss

Overall, as a whole, those who are guilty of any crime must be held
accountable, and those with disabilities must not be discriminated against.?
In addition, those who have some type of hearing loss should also be able to
properly dispose of their property without fear of their will being contested
because of their potential lack of fluent literacy or English skills.?*® This
highlights the importance of clear and accessible estate planning, thus
ensuring that individuals, regardless of their abilities to understand the
English language, can make informed decisions about their legacy.?®’
Properly accommodating the needs of an individual who cannot hear can help
protect their wishes and prevent unnecessary disputes.?®

1. Illiteracy Does Not Mean Ineligible to Dispose of Property
Illiteracy does not deem a person ineligible to write or create a will.?®
However, testamentary capacity can often be questioned when it comes to an
illiterate testator.® For one to have testamentary capacity, they must
(1) understand what they are doing; (2) comprehend what they are doing;
(3) know the general nature and extent of their property; (4) know the natural
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objects of their bounty; and (5) achieve all four of the previous elements
simultaneously.?! The inability to read does not mean that a client is not able
to meet the elements of testamentary capacity; thus, if a person is illiterate,
they are still capable, mentally and legally, of writing write a will.*?

If those who are illiterate or have a lower level of reading skills create a
will without the proper support, the will has a higher risk of being
contested.?”* There are many cases that serve as examples for contested wills
because the person who signed the will was illiterate.®* For example, in
Craig v. Craig, the deceased was an illiterate man.>> After he died, the
defendants contested the transfer of property because they knew the deceased
could not read and had to have been unduly influenced to transfer the
ownership of his bank accounts.”®® Cases like Craig v. Craig highlight how
easy it is to contest a will that has been written, executed, or signed by
someone who is illiterate.?” For individuals with hearing loss, they may
require auxiliary aids to be provided so they know what they included in their
will. >

One of the most common ways to contest a will is lack of capacity.?®® If
someone who would benefit from a testator dying intestate is aware that the
testator wrote their will without the proper auxiliary aids and that without
equal communication access the testator would not have been able to fully
understand the contents of their will, then they could likely be more inclined
to contest the will.®

When a person with hearing loss comes into an attorney’s office to write
a will, the attorney is legally required to provide the appropriate auxiliary aid
that matches the client’s needs.*”! Not only is it legally required but it is also
best practice for avoiding a contested will.**? The ultimate goal of a will is

291. GERRY W. BEYER, EXAMPLES AND EXPLANATIONS FOR WILLS, TRUSTS, AND ESTATES 30 (8th
ed., 2022).

292. Can You Make A Will If You Can’t Read Or Write?, HOWARD LEWIS & PETERSON PC,
https://provolawyers.com/can-you-make-a-will-if-you-cant-read-or-write/#:~:text=If%20you%20can’t%
20read%2C%20you%20can%20still%20create%20a,are%20unable%20t0%20d0%20so  (last visited
Nov. 8, 2024) [https://perma.cc/6U6D-MTHT].

293. Author’s original thought.

294. See Blind, Deaf, Mute, and Incapacity, supra note 287; see Craig v. Craig, No. 110505-U, 2013
WL 2719500, at *1 (Ill. App. Sth Dist., 2013); see In re Estate of Burnett, 109 P.2d 26, 28 (Cal. Dist. Ct.
App. 1941).

295. Craig, 2013 WL 2719500, at *1.

296. Id.

297. Id

298. Author’s original thought.

299. See, e.g., In re Estate of Burt, 169 A.2d 32, 34 (Va. 1961).

300. Seeid.; Reasons To Challenge a Will, FINDLAW, https:/www.findlaw.com/estate/wills/reasons-
to-challenge-a-will.html (Sept. 18, 2023) [https://perma.cc/M336-UL7F].

301. See Court Access for Individuals Who Are Deaf and Hard of Hearing: A Guide, supra note 92,
at 14-27 (describing the various auxiliary aid options available).

302. Author’s original thought.



2025] SILENT VOICES, LOUD JUSTICE 447

for a person to pass knowing their property will be properly distributed as
they wish and not pass through intestacy.’%

However, another problem that attorneys may face when handling the
estates of clients with hearing loss is undue influence.*® If a client needs an
auxiliary aid that requires another person’s help, such as an interpreter or
CART provider, the attorney must be careful in selecting an interpreter (or
other auxiliary aid) who will not skew the message that is being interpreted
and cause undue influence.?®

If a party attempts to create their will with an attorney and they are
discriminated against because the attorney does not want to provide the
appropriate auxiliary aid or they fail to provide one, the client shall file the
grievance prompting the proposed legislation of the required CLE.** In this
situation regarding will creation, the attorney may find this training very
beneficial because they will likely gain understanding of how discriminating
against their client by not providing the appropriate auxiliary aid opens their
client up for their will to be contested.*"’

IV. CONCLUSION

Deaf, deaf, and hard of hearing individuals have the law on their side
but continually are discriminated against in various legal settings.>®® Our
society is built upon having open access to the courts and the ability to get
legal help when needed, but this class of individuals are not able to freely
access this pillar in our government.*” The Federal Government has set up
the ADA to help support them, yet many continue to avoid this legal
requirement and discriminate anyways.*'° Proper auxiliary aids are needed to
ensure equal communication access, and without them, people with hearing
loss are at a severe disadvantage.’!! Overall, if Texas were to implement the
proposed legislation and require a CLE course for those with grievances filed
against them, more legal professionals would be educated and more aware of
how to work with Deaf, deaf, and hard of hearing individuals.’'

303. TEX. EST. CODE ANN. § 22.034.
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