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1. INTRODUCTION: AMERICAN MONEY ABROAD

Billions in American-made money is currently being held in foreign
jurisdictions.! Just southeast of the United States in the Caribbean Sea, the
number of financial institutions in the Cayman Islands is astonishing.> The
Cayman Islands are a small tourist destination in the middle of the Caribbean
with many of the major investment centers found in a metropolitan area.” The
three Cayman Islands serve as a home to more than 212 different banks,
holding over $1.5 trillion in international assets.* The Cayman Islands are
one of the most highly sought after foreign destinations for Americans to
store their money.” The question is, why does America not get to keep all of
that American money in our nation?® The answer is, the United States can,

1. See Alanna Petroff, U.S. Companies Will Pay Billions in Tax on Offshore Cash Piles, CNN (Jan.
2, 2018), https://money.cnn.com/2018/01/02/investing/us-tax-companies-overseas-cash/index.html
[perma.cc./6A4Q-KAN3].

2. See Cayman Islands Ranked as World’s 5th Largest Financial Centre, ELTOMA (Jan. 13,
2017), http://eltoma-global.com/news/cayman-islands-ranked-as-world-5th-largest-financial-centre.html
[perma.cc./7PCD-5WJQ].

3. Seeid.

4. Seeid.

5. Seeid.

6. Seeid.
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if more states adopt domestic asset protection trusts into law, a reverse effect
can and will happen.’

Seventeen states have adopted domestic asset protection trusts into law
and are experiencing widespread success.® In order to continue this trend of
bringing assets back into the U.S., more than seventeen states must follow
suit.” Texas, being a large and prosperous state with a booming economy,
can benefit itself and the nation by choosing to legalize domestic asset
protection trusts.'

This comment will address the various issues and successes of domestic
asset protection trusts.'" First, this comment will analyze the history of asset
protection trusts to understand the origins and purposes of this unique form
of trust.'? Next, this comment will explore different domestic asset protection
trusts adopted by various states and the reasons why some states are more
effective than others."* Finally, this comment will discuss the need for Texas
to join the trend of adopting asset protection trusts."* In doing so, this
comment will provide a set of criteria and a path for lawmakers to follow
when Texas decides to adopt domestic asset protection trusts into law."

II. ASSET PROTECTION

Asset protection trusts are not a new trend among Americans.'® In fact,
the first application of asset protection measures began in Europe during the
early 1800s."” With the fall of Europe’s Napoleonic Era came a period of
political and financial turmoil, and wealthy individuals sought safe places to
keep their assets.'® The Channel Islands, off the northern coast of France,
provided a safe location for such protection due to their isolated geographical
location." The offshore location of these islands inspired the familiar term
“offshore banking.”® As increasing numbers of wealthy individuals
discovered this new safe method of protecting assets, the popularity of
offshore accounts soared and billions of dollars were being deposited into the

7. See Ritchie W. Taylor, Domestic Asset Protection Trusts: The “Estate Planning Tool of the
Decade” or a Charlatan?, 13 BYU J. PUB. L. 163, 167 (1998).

8. Seeid. at 182.

9. Seeid.

10.  See id.

11. Seeid.

12.  See Steve Oshins, 9th Annual Domestic Asset Protection Trust State Rankings Chart, OSHINS
(Apr. 2018), https://docs.wixstatic.com/ugd/b211fb_fc5bce98b8d84985900295a749574ed4.pdf [perma.
cc/F36E-6BEV]; see infra Section I1.A.

13.  Oshins, supra note 12; see also infra Sections I1.B, I1.C, I11.D, ILE, IL.F.

14.  See Taylor, supra note 7; see also infra Part 111

15.  See Oshins, supra note 12.

16. See Santana Nyekano, History of Offshore Banking. Does It Really Have a Future?, WOB,
http://www.worldoffshorebanks.com/history-of-offshore-banking-does-it-really-have-a-future.php
[perma.cc/B6D9-XHBD] (last visited Sept. 18, 2019).

17. Seeid.

18. Seeid.

19. Seeid.

20. Seeid.
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accounts.”’ Although located solely in Europe for nearly a century, offshore
aggounts established a new haven closer to the U.S. at the end of World War
L

The Caribbean Islands, due to their close proximity to the U.S., became
the preferred location for Americans seeking to protect their assets.”
Wealthy Americans could now vacation in the blue waters of the Caribbean
knowing that their assets are being protected in the same location.”* Offshore
accounts have become incredibly popular today, with an estimated 30% of
the world’s two hundred richest individuals holding their assets in offshore
accounts.”> Additionally, individuals are not the only parties keeping assets
in offshore accounts; reports show that U.S. companies hold an estimated
$1.4 trillion in foreign banks.*®

A. Foreign Protection

The popularity of offshore accounts is due to the settlor’s ability to place
his or her assets in the offshore trusts while simultaneously retaining
significant enjoyment of those funds.?” The most appealing benefit of foreign
trust law is that the settlor of the trust is also permitted to be a “creditor-
protected” beneficiary of the trust.”® This forbids the settlor’s creditors from
attaching the foreign trust or compelling the distribution of the trust to satisfy
the settlor’s debt.”” Also, creditors face more difficulty in proving a
fraudulent transfer of funds when a foreign jurisdiction is being used in the
transfer.”” While a last minute transfer of assets to a trust may clearly be
considered fraudulent in the U.S., the same manner of transfer into a foreign
jurisdiction is more difficult for creditors to prove.’! Once assets are placed
into an offshore trust, creditors will likely not even consider seeking the
offshore funds to satisfy the debt due solely to the fact that the assets are in a
foreign jurisdiction.’> Seeking a judgment or seeking to enforce a judgment
in a foreign jurisdiction is not something most creditors are willing to
attf:mpt.33

Despite the various benefits, offshore accounts carry a negative
connotation.** Discussion of offshore accounts is often accompanied by talk

21. Seeid.

22. Seeid.

23. Seeid.

24. Seeid.

25. Seeid.

26. See Petroff, supra note 1.

27. See John K. Eason, Home From the Islands: Domestic Asset Protection Trust Alternatives
Impact Traditional Estate and Gift Tax Planning Considerations, 52 FLA. L. REV. 41, 44 (1999).

28. Seeid. at 50.

29. Seeid.

30. Seeid.

31. Seeid.

32. Seeid. at 50-51.

33. Seeid.

34. SeeItai Grinberg, The Battle Over Taxing Offshore Accounts, 60 UCLA L.REV. 304,306 (2012).
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of tax evasion and fraud.* The American skepticism toward offshore
accounts has resulted in the launch of a global initiative to crack down on
fraudulent offshore accounts.® In 2012, the U.S., along with several
European nations, announced a common plan to increase the automatic
exchange of tax information in an attempt to eliminate tax evasion.”” While
this may be cause for concern for many Americans who hold assets offshore,
many have no fear because the Cayman Islands did not join this effort.*®

Without the exchange of tax information from foreign banks, the
principal in the offshore accounts will remain untaxed by the U.S.
government.” Even with the global information sharing plan, foreign
jurisdictions are tasked with forcing the banks of their nation to comply with
the sharing of their clients’ financial information.”” Banks will likely be
unwilling to share their clients’ data, which would cause a breach of the
confidentiality agreement signed by the client and the bank.* Wealthy
individuals pay these banks large sums of money to keep their transactions
confidential, incentivizing banks to avoid complying with the new
regulations of their respective governments.**

Before the 2017 Tax Code changes, foreign-held assets were all but
permanently held overseas.” Bringing foreign-held assets back into the
States also meant a 40% tax consequence.** With a rate so high, few
businesses or wealthy individuals would endure such a harsh burden.* For
example, Apple CEO Tim Cook stated that he would “love to” bring Apple’s
foreign-held profits back into the U.S., but he could not justify paying such a
large tax.*

President Donald Trump, more experienced in business than politics,
realized the effects of offshore accounts on the U.S. government and made a
small change in an attempt to bring some foreign-held assets back to the
United States.*” With the changes to the tax code in 2017, individuals and
businesses may now bring foreign-held assets back into the U.S. at a lower
tax rate between 8% and 15.5%.*® This was one attempt to limit the threat of
offshore accounts.*

With billions (and possibly trillions) of dollars leaving the U.S.
economy and jurisdiction in favor of offshore accounts, something must be

35. Seeid.

36. Seeid.

37. Seeid.

38. Seeid. at 330.
39. Seeid. at 308.
40. Seeid. at 336.
41. Seeid.

42. Seeid. at319.
43.  See Petroff, supra note 1.
44. Seeid.

45. Seeid.

46. Seeid.

47. Seeid.

48. Seeid.

49. Seeid.
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done to keep taxable funds within the States.® While it is unlikely that
foreign-held funds will make their way back into the U.S., the only remaining
solution is to keep these assets in the U.S. to begin with.>! However, in order
to keep assets in the U.S., domestic asset protection must be allowed.™

A domestic asset protection trust, or “DAPT,” is the (fairly) recent
solution for keeping assets in the U.S. and allowing for their protection from
creditors.”® Similar to an offshore account, a DAPT is a self-settled trust in
which the settlor is the beneficiary of the trust and may access the funds
placed into the trust as he or she pleases.”* DAPTs are created with protection
in mind.>> When structured properly, and in the proper jurisdiction, a DAPT
offers protection similar to that of offshore accounts.’® After a DAPT is
created in the settlor’s desired jurisdiction, the settlor may then decide what
assets he or she wants to place in the trust.”’

A DAPT can consist of a variety of different assets, including cash,
securities, real estate, and limited liability companies.”® Of course, before
transferring the assets into a trust, a client must first consult with his or her
lawyer and financial advisor to learn about the benefits and burdens that may
be placed on the trust-bound assets.” Certain assets would be well served by
the protection of a DAPT, but assets such as real estate or stocks may present
a taxation problem.60 When DAPTs are created, the estate tax, gift tax, and
income tax are the main concerns of the IRS.®' The IRS is likely to be a
proponent of DAPTs as they now have the ability to tax protected funds,
unlike in previous years when wealthy individuals used foreign-jurisdictions
to shield their assets from the IRS’s sword.®> A DAPT is the first self-settled
trust allowed under U.S. law; the government has generally been skeptical of
allowing individuals to create trusts in which they remain the beneficiary.®

Unfortunately, settlors of DAPTs do not enjoy all of the benefits of
offshore accounts.** The privacy of foreign-held assets is oftentimes
governed by statutory privacy banking laws, shielding that information from
anyone that comes looking.® However, U.S. laws do not provide that level

50. Seeid.

51. Seeid.

52. See Thomas E. Greene, Domestic Asset-Protection Trusts Explained, WEALTHMANAGEMENT.
COM (Aug. 23, 2017), https://www.wealthmanagement.com/estate-planning/ domestic-asset-protection-
trusts-explained [perma.cc/M5V3-B6EY].

53. Seeid.

54. Seeid.

55. Seeid.

56. Seeid.

57. Seeid.

58. Seeid.

59. Seeid.

60. See Ric Gregoria, Advantages and Disadvantages of Living Trusts, The Florida Bar, BEP
FL-CLE 8-1 (2018).

61. Seeid.

62. See Petroff, supra note 1.

63. See Taylor, supra note 7.

64. Seeid.

65. Seeid.
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of security for DAPTs.% The IRS will likely know the amount and nature of
assets being placed into the trusts.®” The largest obstacle DAPTs must
consider are fraudulent conveyances.®® Courts are not hesitant to rule that a
transfer of assets is fraudulent when all facts are considered.” The main
circumstances in which fraudulent conveyances are found is in bankruptcy
proceedings.” The leading factor for determining whether a transfer of assets
is fraudulent is the timing of the transfer.”' If a settlor of a DAPT is on the
brink of litigation or if a creditor will seek relief in the near future, a court
may rule the transfer of funds fraudulent and the creditors would then be
allowed access to the otherwise protected funds.”

B. Coming to America

Asset protection trusts debuted in the U.S. in July 1997.° Alaska,
seeking economic stimulation, was the first state to statutorily authorize the
creation of DAPTs.”* With over one trillion dollars being held in offshore
jurisdictions, Alaska contemplated the effect that a piece of that pie might
have on a state lacking the industry and financial centers enjoyed by many
others.”” Alaska officials believed that, by offering a safe haven for asset
protection trusts, the state’s economy would boom and one day become a
financial hub for the country—or even the world.”® In reality, however,
Alaska’s isolated geographic location and relatively small economy serve as
barriers for the success of the state’s DAPTs.”” Because wealthy individuals
likely will not choose Alaska as a safe haven for their assets over highly
protected and established jurisdictions such as the Cayman or Cook Islands,
the chances of Alaska experiencing more than a slight economic boom were
very slim.”® Alaska faced other uncertainties before implementing DAPTs,
including how to ensure that the transfers to the trusts would not be
fraudulent, and what the tax effect of transferring certain assets would be.”

The Alaskan statute was groundbreaking in many aspects of wills and
trusts laws in the U.S.** For example, the statute was the first of its kind to

66. Seeid.

67. Seeid.

68. Seeid.

69. Seeid.

70.  See id.

71. Seeid.

72. Seeid.

73. Seeid.

74. See Timothy Lee, Alaska on the Asset Protection Trust Map: Not Far Enough for a Regulatory

Advantage, But Too Far for Convenience?, ALA. L. REV. Vol. 29:149, 159 (2012).

75. Seeid.

76. Seeid.

77. Seeid.

78. Seeid.

79. See id. at 160.

80. Seeid. at 150.
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allow the creation of self-settled spendthrift trusts.®' The statute as originally
enacted in 1997 was more protective than the amended version currently in
effect.®® Initially, the Alaskan statute provided that no creditor could reach
the assets contained in the trust.** While ideal for the settlors of DAPTS, this
provision was not popular among most other parties.** The most concerning
aspect was the inability of mothers and fathers to receive child support
payments because an ex-spouse’s assets were protected by a DAPT.*
Alaskan lawmakers eventually realized that the 1997 statute as written was
not as effective and beneficial as originally intended.*® In an attempt to
revitalize the statute, Alaska adopted an amendment for the first time in
2003.*7 Alaska recognized that the statute of limitations as worded in the
original statute was not a clear and effective measure for the settlor or
creditor.®® The 2003 amendment introduced a four-year statute of limitations
and provided a clear line for determining when a creditor must bring a
claim.*

C. Statutory Ups and Downs

Shortly after Alaska’s statutory authorization of DAPTSs, several other
states followed suit.”® The legalization of DAPTSs, while favored by adopting
states and others across the country, is not viewed with the same level of
optimism by other states and the federal government.”’ Tax and trust law
academics opposed the enactment of DAPTSs across the country.”? Congress
mirrored this opposition by enacting legislation to combat some of the
benefits of DAPTs.”® In 2005, Congress enacted the Bankruptcy Abuse
Prevention and Consumer Protection Act, which extended the statute of
limitations available to bankruptcy creditors, making it difficult for assets in
DAPTS to be shielded against creditors once bankruptcy proceedings begin.**

However, Congress sparked interest in DAPTs in 2010 by passing the
Foreign Account Tax Compliance Act.”® This law attacked the use of
offshore accounts for tax evasion purposes, sparking more interest in

81. Seeid. at 154.

82. Seeid. at157.

83. Seeid.

84. Seeid. at 158.

85. Seeid. at 159.

86. Seeid.

87. Seeid.

88. Seeid.

89. Seeid.

90. See Don Sparks, Twenty Years of Domestic Asset Protection Trusts (APT) in the United States,
ACTEC Foundation, ACTEC FOUNDATION (Mar. 19, 2018), https://actecfoundation.org/podcasts/
domestic-asset-protection-trusts/ [perma.cc/Q96H-4NS5SL].

91. Seeid.

92. Seeid.

93. Seeid.

94. Seeid.

95. Seeid.
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bringing assets back into the U.S. and utilizing the protections of U.S.
DAPTSs.”® Under the Tax Compliance Act, taxpayers must disclose foreign
held assets in excess of $50,000 by attaching a disclosure statement to their
tax return.”” Taxpayers who fail to include this information and are
discovered through an auditing process will face a $10,000 penalty.” If the
taxpayer can prove that the failure to attach the disclosure was with
reasonable cause and not willful neglect, a penalty may not be assessed;
however, the taxpayer will face a larger penalty if he or she fails to respond
to a request from the IRS.”

With every advancement in DAPT law, some states always seem to
move toward limiting the protections offered by DAPTs with the enactment
of Uniform Voidable Transactions Acts.'® Uniform Voidable Transactions
Acts have now been adopted in several states who have enacted DAPTs.'"!
This enactment broadens the definition of insolvency and allows creditors
easier access to assets held in the trusts.'”” While it is important to have
statutory limitations in place to avoid fraudulent transfers, this statute
burdens one’s chances of protecting his or her assets to the greatest extent
possible.!”® With only a limited number of states enacting voidable
transactions acts, the selection of the proper asset protection jurisdiction is a
game that is played by asset protection planners and lawyers alike.'™ The
numerous factors to be considered in determining where a domestic asset
protection trust should be established is a crucial factor in the establishment
of these trusts, as is discussed in the following section.'®

D. DAPT Ranking Factors

World renowned estates attorney Steven Oshins of the Oshins &
Associates law firm in Las Vegas is the leading scholar in the field of
DAPTs.'” By studying the field of DAPTSs, Mr. Oshins has compiled a list
of nine weighted factors for determining the effectiveness of a DAPT.'"”
Choosing the proper jurisdiction to establish a DAPT is a crucial element for

96. Seeid.
97. See Technical Explanation of H.R. 4213, The “Tax Extenders Act of 2009, ” JCX-60-09 J. COMM.
ON TAXN (Dec. 8, 2009).
98. Seeid.
99. Seeid.
100. See Sparks, supra note 90.
101. Seeid.
102. Seeid.
103. Seeid.
104. Seeid.
105. See Oshins, supra note 12.
106. See id.
107. Seeid.
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the settlor of the trust.'”® To receive the strongest protection allowed, all nine
of the Oshin factors must be taken into consideration.'®

The nine weighted factors are applied to the seventeen states that have
statutorily adopted DAPTs.'"" The ranking chart has the seventeen states
listed in order based on the effectiveness and strength of the statutes, while
the least effective states receive the title of “NR,” for not ranked.''! The
factor afforded the most weight on the chart is the state statute as a whole,
with a weight of 50%.''? Other factors on the chart include whether or not
the state has a voidable transactions act (12.5%), a state income tax (5%), the
length of the statute of limitations for pre-existing creditors (5%), exception
creditors (5%), as well as a few others totaling 100%.'"

When all factors are considered, Nevada ranks number one on the
Oshins Chart.''"* By taking a closer look at section 166.010 of the Nevada
Revised Statutes, it is clear why Nevada is the premier state for
DAPTs.'"> The Spendthrift Trust Act of Nevada, as it is commonly referred,
is widely used by estate planners due to the short statute of limitations for
current and future creditors.''® Section 166.170 states that current creditors
must commence action against the settlor of a DAPT within: “(1) two years
after the transfer is made; or (2) six months after the person discovers or
reasonably should have discovered the transfer, whichever is later.”'"’
Creditors are deemed to have been put on notice as soon as a conveyance of
property is filed with the county recorder in the proper county in Nevada.''®
This filing often occurs before the DAPT is finalized.'" The statute of
limitations begins tolling before the creation of the DAPT, allowing creditors
less than two full years after a DAPT is finalized to commence action.'*
Further, future creditors must commence action within two years after the
transfer is made.'*!

Section 166.170(b)(3) provides additional protection to a DAPT if
creditors do commence suit within the limitations period.'” A creditor may
not successfully bring suit regarding the transfer of property into a spendthrift
trust unless he can “prove by clear and convincing evidence that the transfer
of property was a fraudulent transfer pursuant to Chapter 112 of the Nevada

108. See Ashlea Ebeling, Comparing Domestic Asset Protection States, FORBES (July 6, 2016),
https://www.forbes.com/sites/ashleaebeling/2016/07/06/comparing-domestic-asset-protection-trust-
states/#144ca7f459fd [perma.cc/98YN-K68G].

109. See id.

110. See Oshins, supra note 12.

111.  Seeid.

112.  See id.

113.  Seeid.

114.  Seeid.

115. See NEV.REV. STAT. ANN. § 166.010 (West 2017).

116. See id.

117. Id. at § 166.170(1)(a)(1)—(2).

118.  See id.

119. Seeid.

120.  See id.

121.  See id.

122. NEV.REV. STAT. ANN. § 166.170(3) (West 2017).
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Revised Statutes.”'”* The burden is on the creditor or anyone else seeking
judgment from the DAPT to show by clear and convincing evidence that the
transfer was either fraudulent, in bad faith, or a violation of state law.'**
Based on the criteria in section 166.170, once a Nevada DAPT reaches the
two-year mark, the trust receives near unfettered protection from creditors.'*

Nevada’s number one ranking on the Oshins Chart is further supported
by the fact that Nevada has no exception creditors listed in the Spendthrift
Trust Act.'”® While many states allow exceptions for familial reasons such
as child support and alimony, Nevada disallows claims for any and all such
purposes.'?” Accounting for 7.5% of the weight on the Oshins Chart is the
fact that Nevada does not require an affidavit of solvency for every new
transfer of property into a DAPT.'*® Based on all of the protections against
creditors previously mentioned, it should seem clear that Nevada does not
have a Uniform Voidable Transactions Act in place.'” By applying the nine
weighted factors to section 166.010 of the Nevada Revised Statutes, Mr.
Oshins ranks Nevada at the top of the Oshins Chart with a near perfect score
of 99.1%

Now that a model is available for what to seek when adopting a DAPT
in a new state, it is relevant also to consider what not to do when statutorily
adopting DAPTs."*! With Nevada being number one on the Oshins Chart, it
is interesting to consider which of the seventeen states ranks last on the list.'*
However, three states make up the bottom of the list, with the ranking of
“NR” for not ranked.'*® Oklahoma, Virginia, and West Virginia hold the
spots as being the least effective jurisdictions for the formation of DAPTSs.'**

After considering the Nevada statute above, the protection provided to
settlors in West Virginia by section 44D-5-503a of the West Virginia Code
is near the opposite end of the spectrum.'” The statute of limitations for
preexisting creditors in West Virginia is four years after the date of
transfer.”**  While four years is better than no statute of limitations for
preexisting creditors, future creditors are given no restrictions as to when they
must commence suit.*’ If a preexisting creditor does commence suit within
the four-year statute of limitations, section 44D-5-503a of the West Virginia
Code does not provide a standard of persuasion to prove a fraudulent transfer,

123. Seeid.

124. Seeid.

125. Seeid.

126.  See Oshins, supra note 12.
127. Seeid.

128. Seeid.

129. Seeid.

130. Seeid.

131. Seeid.

132. Seeid.

133. Seeid.

134. Seeid.

135. See W.VA. CODE ANN. § 44D-5-503a (West 2016).
136. Id.

137. Seeid.
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such as the clear and convincing standard in section 166.170 of the Nevada
Revised Statutes.'*® In the absence of a clear and convincing standard,
creditors are faced with a rather low burden to prove that a settlor’s transfer
of property into a DAPT was fraudulently made to avoid payment of debt or
various other reasons.'”” When transferring property into a DAPT in West
Virginia, a settlor must provide a “qualified affidavit.”'*’ A qualified affidavit
is a “. . .duly executed affidavit of the grantor which contains under oath all
of the following statements. . . .”'*' The statute proceeds to list eight different
factors swearing to the legality of the transfer being made.'**

Many settlors of spendthrift trusts are hesitant to sign such affidavits.
Such hesitation is not because the transfer is fraudulent or illegal.'** Rather,
a creditor may seek to have the transfer considered fraudulent by forcefully
pursuing one of the nine different factors.'*> Similar to Nevada, West
Virginia does not provide any exception creditors, but with the low standards
in place, one may argue that the lack of exception creditors does not add more
than a scintilla of protection to the DAPT."*® When weighing the Nevada
statute and the West Virginia statute against one another, it is clear why Mr.
Oshins ranks Nevada as number one on the chart and West Virginia remains
unranked.'*’

Having analyzed both a state that is considered a citadel for DAPTs as
well as a state considered to be a DAPT cemetery, it may be useful to look at
a few states falling in between the two extremes.'*® South Dakota is ranked
second on the Oshins Chart by a difference of one point behind Nevada.'*’
The only difference between South Dakota and Nevada is that section
55-16-1 of the South Dakota Codified Laws allows the exception creditors of
divorcing spouses, alimony, and child support.””® Exception creditors,
allowed by certain states, are statutorily permitted to obtain judgments of
funds otherwise protected by a DAPT.'>' There is a more significant drop in
points from second place to third, with Ohio scoring eighty-five points.'*?
The likely reason behind this is that section 5816 of the Ohio Revised Code

143

138. See id.; see also NEV. REV. STAT. ANN. § 166.170 (West 2017) (stating that in order to succeed
on a claim against the trust, a creditor must prove by clear and convincing evidence that the transfer of
property was fraudulent).

139. Seeid.

140. See id.

141. Id. at § 44D-5-503b.

142. Seeid.

143. See W. VA. CODE ANN. § 44D-5-503a (West 2016).

144. Seeid.

145. Seeid.

146. See id.

147.  See id.; see also NEV. REV. STAT. ANN. § 166.010 (West 2017) (the language of the statute as
well as the inclusion of a clear and convincing standard of proof provide near unfettered protection to
assets).

148.  See Oshins, supra note 12.

149. Seeid.

150. See S.D. CODIFIED LAWS § 55-16-1 (West 2017).

151.  See Oshins, supra note 12.

152. Seeid.
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requires an affidavit to be provided with the transfer of property, as is
required under West Virginia law.'"”® As the rankings go down, there are
slight changes between each of the states.'”* The following states are ranked
fourth through fourteenth, respectively: Missouri, Tennessee, Delaware,
Alaska, Rhode Island, New Hampshire, Wyoming, Hawaii, Michigan,
Mississippi, and Utah.'*®

E. Importance of Ranking

Mr. Oshins has compiled these various weighted factors and annually
updates the Oshins Chart based on the effectiveness of the DAPT protection
in each state, but for what reason?'*® As previously mentioned, deciding
where to establish a DAPT is a game that is played by a settlor’s estate
planner and estate planning attorney.'>” The Oshins Chart is one of the most
important tools that these parties will use when deciding where to establish a
DAPT."® The nine weighted factors all play a role in selecting which state
will be the most beneficial to a client."”” When a state goes through the
process of statutorily adopting DAPTSs into law, it is not an easy task.'®
Adopting DAPTSs requires widespread support and large sums of money to
fund lobbying for the law’s adoption. '’

With so many hurdles to overcome, a state should have the goal of being
one of the most effective states among those that have adopted DAPTs.'
While a state must keep creditor’s interests in mind and not destroy their
rights completely, it must strike a fair balance between the rights of creditors
and debtors.'™® A state must adopt a mindset similar to the film Field of
Dreams: “If you build it, they will come.”'** In this case, if a state adopts a
sufficient DAPT framework, the settlors will come, often with their valuable
assets in hand.'®

While it is not required to achieve the highest ranking on the Oshins
Chart, states should strive to be near the middle or top.'®® States can fine tune
different aspects of a DAPT to remain competitive on the chart.'”’
Individuals may believe that certain factors do not apply to them, such as
alimony or child support, and may not care whether or not a state allows such

153.  See OHIO REV. CODE ANN. § 5816.06 (LexisNexis 2017).
154.  See Oshins, supra note 12.

155. Seeid.

156. Seeid.

157. Seeid.

158. Seeid.

159. Seeid.

160. See Ebeling, supra note 108.

161. Seeid.

162. Seeid.

163. Seeid.

164. FIELD OF DREAMS (Universal Pictures 1989).
165. See Ebeling, supra note 108.

166. See Oshins, supra note 12.

167. Seeid.



2019] IN TEXAS WE TRUST 175

exception creditors.'®® Further, a settlor may not mind signing an affidavit if
he has absolutely nothing to hide and does not mind agreeing under oath to a
list of statements certifying the validity and honesty of the transfer.'®’

The law allows individuals to establish DAPTs in states other than the
location of their principal residence.'”” However, individuals should have
ties with a certain state to avoid the appearance of a fraudulent transfer.'”’
While transferring property to a DAPT in another state is more appealing to
the government than transferring funds to an account in the Cayman Islands,
doing so still raises red flags.'”” The fact that an individual owns property or
has family in another state goes a long way when upholding the validity of
an out of state DAPT.'”?

F. Risks to Take

While an individual may hope that creating a DAPT will allow near
unfettered protection when all of the proper steps are followed to ensure the
conveyance was not fraudulent, a few risks are still involved.'”* The long
arm of the law can reach into a DAPT under particular circumstances.'”
Federal courts and judges have near unlimited power to enforce the laws of
society.'” The Supremacy Clause of the U.S. Constitution does not require
federal courts to follow all state laws, including state DAPT laws.'”’

The main example of a federal court being able to seek judgement from
a DAPT is through bankruptcy proceedings.'”™ In certain cases, the DAPT
of a debtor in bankruptcy proceedings will pass into the bankruptcy estate.'”
If the debtor is a resident in the state in which the DAPT is formed, it is likely
that the DAPT will become part of the bankruptcy estate, allowing the federal
court access to the property therefrom.'® The easiest way to ensure that
creditors do not have a somewhat easy path to a DAPT is to avoid federal
courts and bankruptcy proceedings at all cost.'®" But if an individual does
find himself in bankruptcy proceedings, it is best to be domiciled in a state
other than where the DAPT was formed to avoid attachment.'**
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The second way in which DAPTSs can be risky is based on the Full Faith
and Credit Clause of the U.S. Constitution.'® Under the Full Faith and Credit
Clause, a creditor or individual may obtain judgment in one state and have
that judgment enforced in a different state.'® A recent case out of Montana
and Alaska settled a long awaited debate about the enforcement of DAPTs
between states.'® In the case of Toni 1 Trust, by Tangwall v. Wacker, Mr.
Tangwall brought suit in a Montana state court and sought to have an Alaskan
DAPT considered fraudulent.'®® Section 34.44.110(K) of the Alaska Statutes
sought to claim that Alaska has exclusive jurisdiction over fraudulent
transfers, attempting to limit fraudulent claims to Alaskan courts only.'’
However, the Alaska Supreme Court ruled that Alaska did not have that
ability under the Full Faith and Credit Clause.'®® The court’s ruling allowed
the Montana judgment to be enforced against the Alaskan DAPT.'® This
ruling was monumental and possibly catastrophic for certain Alaskan DAPT
settlors.'”® This holding allows creditors to sue in states other than the state
in which the DAPT was created."”’

As mentioned above, states such as West Virginia do not require the
clear and convincing standard to prove that a transfer of property was
fraudulent.'”” The Supreme Court of Alaska has now (almost) expressly
instructed creditors to seek judgments against Alaskan DAPTs in relaxed
burden states and then bring the judgement back to be enforced in Alaska.'”
Creditors will no doubt take advantage of states with such relaxed standards
of proof to seek judgments against DAPTs in jurisdictions with more rigid
standards.'” While Alaska was the first state to cement this ruling into
binding precedent, other states will likely follow suit.'”

There is no bright-line method for avoiding the scenario mentioned
above, except to avoid suit in states with a relaxed burden of proof on the
creditor.'”® It is important that creditors do not have a way to obtain personal
jurisdiction over the DAPT settlor in such cases.'”’ If a settlor does not reside

183. See Grady Dickens, Don’t Do DAPT, TEXAS TRUSTS, ESTATES, AND TAXES, (Feb. 6, 2019),
https://www.texasestatesblog.com/2019/02/dont-do-dapt/ [perma.cc/35YQ-DHby].

184. Seeid.

185. See Toni 1 Trust, by Tangwall v. Wacker, 413 P.3d 1199 (Alaska 2018).

186. See id.

187. Seeid.

188. Seeid.

189. See id.

190. See Jay Adkisson, Alaska Supreme Court Hammers Last Nail in DAPT Coffin for Use in
Non-DAPT States In Toni 1 Trust, FORBES (Mar. 5, 2018), https://www.forbes.com/sites/jayadkisson
/2018/03/05/alaska-supreme-court-hammers-last-nail-in-dapt-coffin-for-use-in-non-dapt-states-in-toni-
1-trust/#7fd63eed62a7 [perma.cc/Y4MX-5BTB].

191. Seeid.

192. Toni 1 Trust, by Tangwall v. Wacker, 413 P.3d at 1199.

193. Seeid.

194. See Adkisson, supra note 190.

195.  Seeid.

196. Seeid.

197. Seeid.



2019] IN TEXAS WE TRUST 177

in the state, it may be important that he or she takes precautionary measures
to not establish minimum contacts with the state.'”®

III. ASSET PROTECTION IN TEXAS, OR NOT

The Texas Property Code remained relatively unchanged regarding the
formation of trusts by Texans for a significant period of time.'” Self-settled
spendthrift trusts have never been a broad topic of conversation among Texas
lawmakers.””” However, with the changing times facing Americans and
Texans today, the need to bring self-settled asset protection trusts to Texas is
alive and well.”*! With seventeen states already adopting DAPTs into law,
the pressure is now on Texas to follow suit.”"?

A. Here and Now

For Texas to legalize DAPTS, section 112.035 of the Texas Property
Code must be amended.”” Currently, section 112.035 disallows self-settled
spendthrift trusts by explicitly stating “if the settlor is also a beneficiary of
the trust, a provision restraining the voluntary or involuntary transfer of the
settlor’s beneficial interest does not prevent the settlor’s creditors from
satisfying claims from the settlor’s interest in the trust estate.”””* The
language which presents a problem is the inability of a settlor to also be a
beneficiary and receive protection from creditors.””> While the language in
section 112.035 still disallows DAPTSs, a 2013 amendment to the Texas
Property Code made strides in the right direction towards spendthrift trusts.**®
Texas now allows an exception to the prohibition of spendthrift trusts by
narrowly allowing spouses to use inter vivos trusts, or living trusts to shield
assets from creditors.””” Other than this narrow exception, if Texans are
seeking to create a DAPT, they must do so outside of their home state.””®
This positive development shows that the conversation in favor of DAPTs in
Texas is growing.””’

Texas has the second largest economy in the nation, generating $1.8
trillion every year.”' With such a large economy comes individuals with
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significant amounts of wealth.?!' While it is unknown exactly how much of
Texans’ money is kept in foreign jurisdictions or even in out of state
jurisdictions, the number is likely significant.”'* Due to the fact that wealthy
individuals want to protect their money at all costs, there is a need for DAPTs
in Texas.?"

B. The Change

The benefits available to Texans and the State of Texas through the
adoption of DAPTSs can be significant if an effective statute is adopted.”*
The Oshins Chart provides a unique set of criteria to follow when deciding
how to adopt DAPTs into law.”’> Texas lawmakers must fine tune the
Property Code to be competitive regarding the strength of the DAPT.*'
Adopting a weak DAPT statute, such as the West Virginia statute discussed
previously, will not benefit Texas.?!” Texans will continue to seek other
outlets in order to protect their assets if the Texas DAPT statute does not
provide sufficient protection.*®

The most important factor to consider in amending the Property Code
involves the language of the code itself.’'’ The precise language sets the bar
for the strength that the DAPT provides.”” Texas, being a traditionally
conservative state, will likely face various issues when implementing certain
competitive factors on the Oshins Chart, such as exception creditors.””' Most
individuals will argue that certain exception creditors must be allowed, the
main exception being for child support.””> While Nevada is first on the list
likely due to the fact that no exception creditors are allowed, it is still possible
to remain competitive while allowing the exception of child support and
alimony, as exhibited by South Dakota’s number two ranking on the chart.”*
Allowing such exception creditors will likely be in Texas’s best interest in
adopting DAPTs.*** To remain competitive on the Oshins Chart, Texas
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should strongly consider disallowing preexisting creditors from accessing
DAPTs.*>

On the Oshins Chart, the top five states do not allow any exception
creditors beyond child support and alimony.*”* By allowing only two
exception creditors, settlors of DAPTs can be confident that their assets are
still in good hands under Texas law.””” Disallowing all preexisting creditors
access to assets in DAPTs is a drastic step that Texas lawmakers will have to
take, which could possibly disadvantage a large number of creditors in the
state.””® There is the possibility that creditors may become hesitant to loan
money or goods to Texans due to the fact that assets may be shielded by
DAPTs.”* However, both lawmakers and creditors can be at ease knowing
that a fraudulent transfer burden of proof is in place.”*’

Many Texas lawmakers likely look down upon DAPTSs, associating
them with fraudulent transfers.”®' However, Texas lawmakers can prevent
the majority of fraudulent transfers by writing a fraudulent transfer standard
of proof into the Property Code.””* The majority of states that have adopted
DAPTSs use a clear and convincing standard.*” Texas uses a similar standard
in the Uniform Fraudulent Transfer Act, hopefully preventing all fraudulent
transfers of assets into Texas DAPTs.”** While a few fraudulent transfers
may survive this standard, we as Texans can be hopeful that such transactions
never occur.”®> If a DAPT is determined to be fraudulent, the trust will
become void under Texas law and creditors will be allowed access to the
assets in the trust.”*® The familiar clear and convincing standard should help
ease the minds of Texas lawmakers when considering the adoption of
DAPTs.”” Lawmakers can be confident knowing they did not create an
avenue for the criminal and fraudulent shielding of assets.”*®

The clear and convincing standard is not the only fraudulent
protectionist measure that Texas will have regarding DAPTs.**’ While it is
not favorable to the ranking on the Oshins Chart, as mentioned above, Texas
currently has a Uniform Fraudulent Transfer Act in section 24 of the Texas
Business and Commerce Code.”*’ Sections 24.005(b)(1)-(11) of the code
prohibit the fraudulent transfer of assets into DAPTs by providing specific
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criteria as to when transfers are considered fraudulent.?*! In section 24.005,
a transfer is considered fraudulent if a “creditor’s claim arose before or within
a reasonable time after the transfer was made or the obligation was
incurred.”***  While Texas will be burdened on the Oshins Chart by the
Uniform Fraudulent Transfer Act, it does not prevent Texas from staying
competitive among other DAPT states.”*® Texas must seek to gain quality
points in a different category on the chart, such as not requiring an affidavit
of insolvency for each new transfer into a DAPT.**

An affidavit of insolvency is an extremely formal document signed
under oath that oftentimes creates feelings of unease among settlors who are
being forced to sign it.*** As mentioned above, a settlor’s unease is not
because the settlor is worried the conveyance is fraudulent.’*® Rather,
swearing to a laundry lists of factors under oath creates a feeling of hesitancy
amongst settlors.”*” While lawmakers may view foregoing the affidavit as an
avenue or loophole for fraud, that is not the case.”*® There remains several
safeguards in place to prevent fraudulent transfers of assets from occurring.”*

Ease of use is the main benefit of not requiring an affidavit with each
transfer of assets into a DAPT.’ In today’s society, individuals prefer ease
of use in nearly every facet of life.””’ From technology to business
transactions, Americans prefer things to be easier.”> By not requiring an
affidavit with each transfer, Texans will be able to easily create a DAPT and
make follow up transfers.”>> This factor alone will give Texas an advantage
over many states on the Oshins Chart, including Ohio and Tennessee
(numbers three and five, respectively), which both require an affidavit with
each transfer.”>® Texas lawmakers can recover competitive points in this
category on the Oshins Chart by not requiring an affidavit.*’

The last criteria that can set Texas apart regarding the competitiveness
of DAPTs is the statute of limitations for current and future creditors.”® Civil
claims in Texas have between a two to four year statute of limitations,
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depending on the claim.””’ Compared to other states, Texas has rather
conservative statutes of limitations.”® Nevada, which is at the top of the
DAPT chart, has a civil statute of limitations from two to six years.”’ When
considering the adoption of DAPTs, Texas should seek to remain
conservative in the length of the statute of limitations for current and future
creditors.”® Current DAPT states have statute of limitations from one and a
half to four years.”®' Continuing Texas tradition, lawmakers should seek to
have the statute of limitations set at two years.””> Two years is a reasonable
amount of time for current and future creditors to effectively assert their
claims.*® A limitation period extending beyond two years would prevent
Texas from remaining a top level competitor in the asset protection field.***

One factor that Texas should not and will not consider changing is the
state income tax.*®> The Oshins Chart gives a five percent weight to the
criteria of state income tax.”*® Texas is ahead of several other states on the
chart due to the omission of a state income tax.”” Texans are only required
to pay federal income taxes.”®® This factor requires no change by Texas
lawmakers when adopting DAPTs into law.>*”

The State of Texas and its lawmakers clearly have many hurdles to jump
in order to pass DAPTs into law.””® However, the factors are clear in what
needs to be accomplished to remain competitive in comparison to other
DAPT states.””! The Oshins Chart can serve as a guide to Texas lawmakers
by showing the criteria and the weighted importance of each factor in
considering the effectiveness of a DAPT.?"?

C. Success for Texas

Texans can hope that the problem of Texas money leaving the state can
be stopped or greatly limited by the adoption of DAPTs.?”> However, this
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effect may be slow in nature.”’* As mentioned above, the process of bringing
assets back into U.S. jurisdiction is a burdensome process.”’> The process
may be slow and gradual over the next few generations.”’® As new
generations inherit wealth, we can hope that Texas assets will remain in
Texas, and previously foreign-held assets will make their way back into
Texas to enjoy the protections granted by Texas law.?”’

Alaska, the first state to adopt DAPTs, did not experience significant
benefits from the adoption of DAPTs.?”® The reason behind Alaska’s lack of
success is likely due to the small economy and the geographical location of
the state.””” Alaska did not appeal to wealthy individuals as a safe place to
place their assets into trusts.”** However, Texas will not experience the same
problems as Alaska in the adoption of DAPTs.?®' Texas differs from Alaska
in both of these respects.”® Texas has the possibility of becoming a haven
for individuals seeking to protect their assets.” Texas’ geographical
location guarantees more success than Alaska.”® Being centrally located
between the east and west coast offers an ideal location with several
prominent cities, such as Houston and Dallas adding to Texas’ draw.”® With
the booming Texas economy, more money is coming into the state than ever
before.”** Companies like Toyota and McKesson moving their headquarters
to Texas continues to boost the state economy.”® Not to mention, the
Permian Basin in West Texas produces more oil than all but two countries in
the world.”®® Texas has the perfect economy to attract settlors to establish
DAPTSs in the state.”*” The only thing holding Texas back from experiencing
success with DAPTSs is the adoption of DAPTSs into law.**
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IV. CONCLUSION

Offshore accounts have been a problem in the U.S. since their inception
in the Cook Islands many years ago.””’ American assets are being hidden in
offshore sites and protected by the laws of foreign nations.””> When Alaska
became the first state to allow asset protection trusts in the United States in
1997, the first step was made in an effort to keep American assets on home
turf.® While Alaska did not experience widespread success with DAPTs,
several other states have.””® As the Oshins Chart rankings show, Nevada
provides the most protection to assets when placed in a DAPT, a trait Texas
should strive for.?”> So why has Texas not taken the stride towards legalizing
DAPTSs here in the Lone Star State?>

The pressure is on Texas to adopt DAPTSs into law.**” With the adoption
of DAPTSs in Texas comes many benefits for the state as well as its citizens.”®
The adoption will not be a hard task for lawmakers.””” While the fear of
fraudulent transfers will be a factor in lawmakers minds, adopting DAPTs
should do the opposite.’” DAPTSs create a legal way to keep assets in
America as well as the State of Texas.’”’ The criteria needed to become an
effective competitor among DAPT states has been set forth above.*”> Relying
on the factors on the Oshins Chart, Texas can become an effective jurisdiction
for DAPTs.*”® The benefits are waiting; Texas must take advantage of
DAPTs.””
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