
 
 
 

137 

THE PRIVATE SPACE RACE: APPLYING 
PRIVATE SPACE MINERAL RIGHTS TO TEXAS 

STATE PROPERTY AND ESTATE PLANNING LAW 
 

Kinsee Tumlinson* 
 

ABSTRACT 
 

Space travel and exploration is a long-standing interest of people all 
over the world and has been for decades, beginning with the “The Space 
Race.” Now, private (or commercial) space travel is starting to take off with 
companies such as Elon Musk’s SpaceX and Jeff Bezos’s Blue Origin. 
Currently, state property laws do not contain any provisions governing the 
use, rights to, or ownership of natural resources from outer space once they 
are brought to Earth. This Comment discusses the suggestion of an addition 
to the Texas Property Code, Texas Estates Code, and Texas Wills, Trusts, 
and Estate Planning Practice Guide to account for space law regulations and 
restrictions on ownership of minerals and matter from space. This Comment 
seeks to propose such additions to the Texas codes so that they may be 
applicable and easily adaptable to other state codes. Specifically, this 
Comment seeks to address inevitable future concerns of state residents’ use, 
development, and research of physical space minerals (already extracted 
from space) within state lines. 
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I. INTRODUCTION 
 

The year is 2026: Jane, a successful entrepreneur and mineral owner 
from Texas, decides to purchase a round trip ticket to see outer space for the 
first time.1 She embarks on her journey and is amazed by the abundance of 
minerals she sees out in space.2 This sparks an idea for Jane as she arrives 
back to Earth.3 She meets with a team to start collecting materials from space 
to use for her new business idea involving the use of space minerals in 
mechanical development.4 In a few years, Jane expects to claim most of the 
visible minerals in space and run a billion dollar industry in space mining 

 
 1. Author’s original hypothetical. 
 2. Id. 
 3. Id. 
 4. Id. 
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through the establishment of her own legal, private space mining and 
commercial space travel company.5 However, John—around the same time 
in 2026—wins a ticket to travel to outer space and becomes interested in 
researching and developing new materials made from space’s resources.6 He 
has also legally created a company and accumulated the appropriate 
documents to proceed with research using the newly extracted minerals from 
space.7 He, too, gathers a team to extract these minerals and also expects to 
claim these minerals for a profitable industry in the Texas marketplace.8 The 
problem here lies in the lack of ownership legislation on these minerals; who 
truly owns the right to the space minerals, John or Jane?9 

This Comment discusses the current legislation in effect involving 
private ownership of natural resources from space, and suggests additions to 
the Texas Property Code and Texas Estates Code governing this area to 
prevent potential situations like the one between Jane and John.10 Ownership 
rights expand everyday with new discoveries and exploration below, on, and 
above the Earth’s surface.11 With the recent increase in private space travel, 
people might get the idea that they could own and profit off of matter in 
space.12  

Some people have tried to own space but failed, some may think space 
is to be left alone, while others seek to explore and develop it.13 However, the 
only restrictions on the government’s ownership of space exist through a few 
acts and treaties discussed in this Comment.14 The space industry needs 
(1) international law with specific guidelines and laws to regulate the future 
of space ownership, travel, and use; (2) state property law governing the use, 
profitability, ownership, and transferability once a state resident brings 
certain space minerals into the state; (3) estate planning guidelines strictly for 
private citizens attempting to use ownership of space matter and orbital 
patterns to avoid ambiguous claims and monopolization of space 

 
 5. Id. 
 6. Id. 
 7. Id. 
 8. Id. 
 9. Id. 
 10. See infra Parts II–III. 
 11. See infra Part II. 
 12. See Stuart Fox, 6 Private Companies That Could Launch Humans Into Space, SPACE.COM (June 
4, 2010), https://www.space.com/8541-6-private-companies-launch-humans-space.html [https://perma.cc 
/E783-3H3C]. 
 13. See Jesse L. Silvernail, Calibrating Intellectual Property and Innovation in Newspace, 6 TEX. 
A&M J. PROP. L. 113, 128 (2020); Ezra J. Reinstein, Owning Outer Space, 20 NW. J. INT’L L. & BUS. 59, 
62 (1999). 

14. See Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer 
 Space, including the Moon and Other Celestial Bodies, UNITED NATIONS OFFICE FOR OUTER SPACE 

AFFAIRS, https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/introouterspacetreaty.html (last 
visited Sept. 22, 2021) [https://perma.cc/9C5L-6WPE]; H.R. 2262, 114th Cong. (2015); 51 U.S.C. ch. 
701–13. 
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ownership.15 This Comment’s focus is on the proposed language of state 
codes and estate planning practice guides regarding extracted space minerals 
brought to the state.16 While this Comment will not conduct a full survey of 
each state’s property and estate planning laws, this Comment compares 
Texas as a community property state to Montana as a separate property state 
to show the transferability of space property law codification between 
different types of states.17 

Due to the lack of space law in relation to property rights and estates, 
the Texas State Legislature should create additions to the Texas Property and 
Estates Codes that govern how state residents can own mineral rights in 
space.18 This Comment discusses the relevance of creating space mineral 
right regulation now because private space flights are increasing, and 
laypeople are increasingly exposed to space and its possibilities.19 This 
Comment is the first to tie private ownership of natural resources in space to 
state property law and estate planning.20 Specifically, this Comment proposes 
Texas Property and Estates Code language to govern the possession, use, 
profitability, and transferability of space minerals extracted in space and 
brought to Texas for development, research, and other purposes.21 Part II 
discusses the background of ownership in space matter and relevant U.S. and 
international space regulations currently in place to restrict government 
ownership of space.22 Part III discusses property and estate planning law 
guidelines to prevent ambiguous ownership of space minerals by analyzing 
current Texas law and applying it to private citizens, comparing other states’ 
laws to address the applicability of the proposed Texas law to other states, 
and addressing the pros and cons of these regulations and public policy.23 

II. SPACE TRAVEL: FROM GOVERNMENTS TO INDIVIDUALS 

While space itself has an infinitely unknown history, human interaction 
and discovery of space have quickly expanded along with the development 
of human civilization.24 Space travel and discovery began nearly a century 

 
 15. Id. 
 16. See infra Parts II–III. 
 17. See infra Parts II–III. 
 18. Author’s original thought; see Silvernail, supra note 13; H.R. 2262, 114th Cong. (2015); 51 
U.S.C. ch. 701–13. 
 19. See infra Part II. 
 20. See infra Parts II–III. 
 21. See infra Part III. 
 22. See infra Part II. 
 23. See infra Part III. 
 24. See Freddie Wilkinson, The History of Space Exploration, NAT. GEO., https://www.nationalgeo 
graphic.org/article/history-space-exploration/ (last updated June 2022) [https://perma.cc/27YE-DC7Q]; 
The Space Race, PBS, https://www.pbs.org/wgbh/americanexperience/features/moon-space-race/ (last 
visited Sept. 22, 2022) [https://perma.cc/2SJG-DJF9]; Human Spaceflight, NASA, https://www.nasa.gov/ 
specials/60counting/spaceflight.html (last visited Sept. 22, 2022) [https://perma.cc/F4FW-C8UZ]. 
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ago when people started to wonder what lay beyond Earth’s surface.25 The 
first gateway to what is now a large area of research, revenue, and innovation 
was “The Space Race.”26 This section discusses the timeline of space travel 
in the U. S. leading up to private commercial space travel today.27 The topics 
in this section present the overwhelming importance of regulating private 
ownership of natural resources in space.28 Currently, while some articles have 
discussed the possibility of space property law, there are few existing laws or 
regulations governing the ownership of space and its minerals.29 Specifically, 
this section will examine current space law related to ownership and show 
how states do not have any property or estate planning laws regarding space 
minerals.30 Eventually, space law is likely going to grow into its own vast 
area of law with attorneys specializing in space litigation, legislation, and 
interaction.31 However, this is the beginning of such an era with little 
legislation to build off of.32 Without regulations, the current issues 
surrounding the space law area involving ownership of natural resources 
from space will only continue to become more convoluted and complex.33 

A. The First Space Race and the History of United States Space Travel 

Throughout history, many people have thought about what lies beyond 
the sky and the mystery of the sun and stars, but the true start to space travel 
and discovery took place in the world-wide events leading up to what is 
known as “The Space Race.”34 “The Space Race” began during the Cold War 
when the U.S. and the Soviet Union competed to get to the Moon first.35 In 
October of 1957, the Soviet Union launched Sputnik 1 into orbit, and in 
January of 1958, America’s Explorer 1 went into orbit.36 From there, the 
Soviet Union and the United States took turns competing to launch different 
satellites and rockets into space—eventually aiming for the Moon.37 These 
countries launched animals as test subjects to see how their bodies would 
react in space.38 For instance, NASA successfully sent two monkeys to space 

 
 25. See Wilkinson, supra note 24; see PBS, supra note 24; NASA, supra note 24. 
 26. See Wilkinson, supra note 24; see PBS, supra note 24; NASA, supra note 24. 
 27. See Wilkinson, supra note 24; see PBS, supra note 24; NASA, supra note 24. 
 28. See Wilkinson, supra note 24; see PBS, supra note 24; NASA, supra note 24. 
 29. See Matthew T. Smith, One Small Plot for a Man, or One Giant Easement for Mankind?: A New 
Approach to the Outer Space Treaty’s Property for Mankind Principle, 2020 ILL. L. REV. 1361, 1372 
(2020); Reinstein, supra note 13; Silvernail, supra note 13. 
 30. See Smith, supra note 29; Reinstein, supra note 13; Silvernail, supra note 13. 
 31. Author’s original thought. 
 32. See infra Sections II.C, II.D. 
 33. See Wilkinson, supra note 24; PBS, supra note 24; NASA, supra note 24. 
 34. See Wilkinson, supra note 24; PBS, supra note 24; NASA, supra note 24. 
 35. See PBS, supra note 24. 
 36. See id. 
 37. See id. 
 38. See id. 
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and retrieved them safely after they landed back on Earth.39 The true spark to 
“The Space Race” began in 1961 when President Kennedy challenged the 
space program to land a man on the Moon in the next decade.40 Finally, in 
July of 1969, Neil Armstrong and Buzz Aldrin became the first humans to 
set foot on the Moon.41 

Throughout history and leading to current-day space travel, NASA 
operated its own sets of programs for space travel and discovery dating back 
to the mid-1900s.42 Project Mercury was the first U.S. program to send people 
to space between 1961 and 1963.43 Through this project, NASA discovered 
that the human body could function in outer space for up to thirty-four 
hours.44 The Gemini Program functioned as preparation for the Apollo 
Program’s missions “to test an astronaut’s ability to fly long duration flights 
([fourteen] days); to understand how a spacecraft could rendezvous and dock 
with another vehicle in Earth orbit; to perfect re-entry landing methods; and 
to further understand the effects of longer spaceflights on astronauts.”45 Most 
notably, the Apollo Program landed the first man on the Moon in July of 
1969.46 Test flights under this program resulted in several astronauts losing 
their lives while attempting to reach the Moon.47  

The last two major eras for NASA’s space travel and discovery are the 
Space Shuttle Era and the Space Station Era.48 The Space Shuttle Era is well 
known for the 1986 Challenger and 2003 Columbia accidents.49 However, 
“the space shuttle carried people into orbit repeatedly; launched, recovered 
and repaired satellites; conducted cutting-edge research; and built the largest 
structure in space, the International Space Station.”50 The Space Station Era 
transformed space travel into the modern development of commercial 
flights.51 Private companies, such as SpaceX, contracted with NASA to aid 
in transporting materials and astronauts to and from the space station 
currently in orbit.52 This revolutionary era brought us the current and vastly 
growing space industry today.53 Space travel is the new hot topic in science, 
business, and the legal field.54 

 
 39. See id. 
 40. See id. 
 41. See id. 
 42. NASA, supra note 24. 
 43. Id. 
 44. Id. 
 45. Id. 
 46. Id. 
 47. Id. 
 48. Id. 
 49. Id. 
 50. Id. 
 51. Id. 
 52. Id. 
 53. See id.; Origins of the Commercial Space Industry, FED. AVIATION ADMIN., https://www.faa.gov 
/about/history/milestones/media/commercial_space_industry.pdf [https://perma.cc/DL2Y-SMTL]. 
 54. See NASA, supra note 24; FED. AVIATION ADMIN., supra note 53. 
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B. Private Space Travel Now 

The commercial space industry began in the 1960s when companies 
contracted with NASA and the Department of Defense to purchase and 
launch communication satellites.55 Other countries began their own private 
space flight journeys when the European Space Agency created NASA’s first 
commercial competitor.56 Commercial space flight used to be under the 
Department of Transportation (DOT), but is now the Federal Aviation 
Administration’s only space related matter.57  

Over the past ten years, private (or commercial) space travel has 
increased substantially and is continuously growing.58 In 2010, people 
predicted the drastic increase of the commercial space travel industry due to 
launches that happened within that year.59 Companies such as Blue Origin, 
Virgin Galactic, and SpaceX already set travel dates to launch rockets full of 
paying citizens ready to see outer space in person for the first time.60  

Blue Origin, founded by Amazon’s Jeff Bezos, is going beyond 
commercial flights to space and is trying to discover and use new energy and 
mineral resources in space to preserve Earth’s atmosphere by moving work 
that harms Earth into space.61 Blue Origin launched private space flights in 
October of 2021.62  

SpaceX, founded by Tesla’s Elon Musk, was the first private space 
company to have a spacecraft deliver cargo to and from the International 
Space Station (ISS), and it was the first to take humans to the ISS in 2020.63 
SpaceX launched its first commercial space flight in early September 2021.64 
The company plans to launch more private space flights in 2022.65  

Virgin Galactic, founded by Virgin Mobile’s Richard Branson, is 
another successful private space company providing space travel and 
discovery on commercial flights and the first “commercial spaceline and 
vertically integrated aerospace company.”66 One aspect about Virgin Galactic 
that separates the company from Blue Origin and SpaceX is its unique rocket 

 
 55. FED. AVIATION ADMIN., supra note 53. 
 56. Id. 
 57. Id. 
 58. See Fox, supra note 12. 
 59. See id. 
 60. See id.; Justin Bachman & Edward Ludlow, SpaceX Sends Civilians Into Space on First Private 
Flight, BLOOMBERG (Sept. 15, 2021, 10:34 p.m.), https://www.bloomberg.com/news/articles/2021-09-
16/spacex-launches-four-people-on-private-dragon-spaceflight [https://perma.cc/DJ2K-5CSD]; SPACEX, 
https://www.spacex.com/ (last visited Sept. 22, 2022) [https://perma.cc/5NPK-B6QQ]; BLUE ORIGIN, 
https://www.blueorigin.com/ [https://perma.cc/B2AV-NH3D] (last visited Sept. 16, 2022); VIRGIN 

GALACTIC, https://www.virgingalactic.com/ [https://perma.cc/JDD4-P38L] (last visited: Sept. 16, 2022). 
 61. See BLUE ORIGIN, supra note 60. 
 62. See id. 
 63. See SPACEX, supra note 60. 
 64. See Bachman & Ludlow, supra note 60. 
 65. See id. 
 66. See VIRGIN GALACTIC, supra note 60. 
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structure and how it uses crews in every test flight which makes each one a 
risk for the pilot; Blue Origin and SpaceX do automatic test flights without 
humans first.67 

C. The Ownership of Space—Current Space Law and Regulation Generally 

Currently, space ownership law consists of governmental and 
international regulations governed by treaties and statutes.68 These laws only 
restrict governments’ and nations’ claims over space and use of its 
resources.69 The main treaty, The Outer Space Treaty of 1967 (The Treaty), 
acts as the foundation for international space law by providing restrictions 
and guidelines to protect citizens, innovation, the environment, and provide 
liability for states who damage, harm, or contaminate space with their objects 
and equipment.70 Numerous countries, including the U. S., United Kingdom, 
China, Mexico, and Canada, have signed the treaty since its enactment in 
1967.71 The purpose of The Treaty is to promote peaceful exploration and use 
of outer space, such as prohibiting placement of nuclear weapons into orbit.72 
The Treaty also promotes fairness and freedom throughout all countries and 
people who seek to travel and explore space by requiring that such activities 
benefit “all countries irrespective of their degree of economic or scientific 
development.”73 Most pertinent to the topic of this Comment is that 
“[o]uter space, including the Moon and other celestial bodies, is not subject 
to national appropriation by claim of sovereignty, by means of use or 
occupation, or by any other means.”74 

Additionally, in November of 2015, Congress passed the U.S. 
Commercial Space Launch Competitiveness Act (Act) into law.75 The 
purpose of this Act is to “facilitate a pro-growth environment for the 
developing commercial space industry by encouraging private sector 
investment and creating more stable and predictable regulatory conditions, 
and for other purposes.”76 The Act covers a multitude of regulations and 

 
 67. See Nicholas Schmidle, The Red Warning Light on Richard Branson’s Space Flight, THE NEW 

YORKER (Sept. 1, 2021), https://www.newyorker.com/news/news-desk/the-red-warning-light-on-richard-
bransons-space-flight [https://perma.cc/R39G-DGCP]. 
 68. See UNITED NATIONS OFF. FOR OUTER SPACE AFF., supra note 14; H.R. 2262, 114th Cong. 
(2015); 51 U.S.C. ch. 701–13. 
 69. See UNITED NATIONS OFF. FOR OUTER SPACE AFF., supra note 14; H.R. 2262, 114th Cong. 
(2015); 51 U.S.C. ch. 701–13. 
 70. See UNITED NATIONS OFF. FOR OUTER SPACE AFF., supra note 14. 
 71. See id. 
 72. See id. 
 73. Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer 
Space, including the Moon and Other Celestial Bodies art. I, Jan. 27, 1967, 18 U.S.T. 2410. 
 74. Id. at art. III. 
 75. H.R. 2262, 114th Cong. (2015). 
 76. H.R. Rep. No. 114–127 (2015–2016). 
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agreements involving the commercial space industry and the government.77 
Title IV of the Act mentions an amendment to Title 51 of the United States 
Code, which is another controlling body of space law governing the National 
and Commercial Space Programs (such as NASA).78 

Moreover, it is not as outlandish today as it may sound for one to think 
about the property ownership possibilities of outer space and its resources.79 
In recent years, people have toyed with the idea of owning, claiming, or 
selling the Moon.80 People have filed petitions and have even tried registering 
ownership of the Moon, and while some claim to own parts, domains, or 
certificates of space property, the idea of such broad ownership claims widely 
contradicts international law.81  

The question “Who owns space?” has come up many times since space 
discovery began.82 The topic presents many interesting instances of people 
thinking of or trying to claim parts of space.83 On one occasion, a man in 
Canada claimed to own Jupiter’s moons, some planets, and blank space in 
between.84 A Quebec court dismissed the claim and found such a frivolous 
claim as “an abuse of the Canadian legal system.”85  In 1936 a man named 
Dean Lindsey tried to claim ownership of space by filing documents claiming 
several known planets and planned to profit off of the properties.86 Others 
have addressed the open ended question comparing such ownership to deep 
sea ownership and discovery.87 One article focuses on the possibility of space 
ownership by proposing real property rights and development specifically 
regarding the Moon.88 However, few have written on the topic of potential 
space ownership in relation to real property, easements, profitability, and 
intellectual property.89 

Furthermore, asteroid mining has become a phenomenon to make 
money and minerals out of space and its natural resources.90 This practice is 
unregulated and potentially dangerous.91 The space industry is rapidly 
developing all over the world and is a continual and popular topic of 

 
 77. H.R. 2262, 114th Cong. (2015). 
 78. Id.; 51 U.S.C. ch. 701–13. 
 79. See Adam Mann, Space Cases: The Weirdest Legal Claims in Outer Space, WIRED (June 1, 2012 
6:38 a.m.), https://www.wired.com/2012/06/space-cases/ [https://perma.cc/YBL9-EV2L]. 
 80. See id. 
 81. See id. 
 82. See Gbenga Oduntan, Who Owns Space? U.S. Asteroid-Mining Act Is Dangerous and Potentially 
Illegal, THE CONVERSATION (Nov. 25, 2015 6:34 a.m.), https://theconversation.com/who-owns-space-us-
asteroid-mining-act-is-dangerous-and-potentially-illegal-51073 [https://perma.cc/8G9R-CGWV]. 
 83. See Mann, supra note 79. 
 84. See id. 
 85. Id. 
 86. See id. 
 87. See Smith, supra note 29. 
 88. Reinstein, supra note 13. 
 89. See id.; Smith, supra note 29; Silvernail, supra note 13. 
 90. See Oduntan, supra note 82. 
 91. See id. 



146   ESTATE PLANNING & COMMUNITY PROPERTY LAW JOURNAL [Vol. 15:137 
 
discussion.92 Some argue that mining is not economically feasible while 
others see great profit in effective use of the mining process by mining near 
orbit asteroids.93 If anything, asteroid mining is a growing industry that will 
ultimately encourage space travel and innovation in the near future, if not 
currently.94 Other countries, such as the United Kingdom, have developed 
their own mining practices and have discovered rare minerals and metals, ice, 
and water, and found the value in the practice of asteroid mining.95 

Further, intellectual property rights involving space innovation have 
continually caused many conflicts in the space law realm and, too, are still 
unregulated and ambiguous.96 One article does address this issue and 
suggests certain regulations to govern ownership of space materials, ideas, 
and inventions.97 Specifically, trade secrets and patents become an issue 
when more people start to create new space technology.98 While not related 
to personal or real property—as far as space ownership is concerned—these 
issues in intellectual property illustrate how all-encompassing property law  
is regarding space law and how little regulation currently exists to prevent or 
combat existing problems, conflicts, and confusion.99 

The Texas State Legislature needs to examine the high value of the 
natural resources people are increasingly claiming as their own.100 Space is 
home to an abundance of unknown and undiscovered resources providing 
huge potential for innovation, energy, and research.101 Specifically, “the 
Moon, other planets and asteroids contain a rich diversity of minerals, gases 
and water that could be used to provide raw materials, energy and sustenance 
to sustain human life and enable exploration deeper into space.”102 

D. Current International Laws and the Lack of Current Space Property and 
Estate Planning Laws 

International entities such as the United Nations (UN) and organizations 
such as the U.S. Space Force exist as the mediators and regulators of space 

 
 92. See id. 
 93. See Bruce Dorminey, Does Commercial Asteroid Mining Still Have A Future?, FORBES (Aug. 
21, 2021 8:37 p.m.), https://www.forbes.com/sites/brucedorminey/2021/08/31/does-commercial-asteroid 
-mining-still-have-a-future/?sh=604877f71a93 [https://perma.cc/7MHK-DSHK]. 
 94. See id. 
 95. Redefining Mining, ASTEROID MINING CORP., https://asteroidminingcorporation.co.uk/ (last 
visited Sept. 22, 2022) [https://perma.cc/K5JE-MYRY]. 
 96. See Silvernail, supra note 13. 
 97. See id. 
 98. See id. 
 99. See id. 
 100. See Resources in Space, LUXEMBOURG SPACE AGENCY (June 6, 2020), https://space-
agency.public.lu/en/space-resources/ressources-in-space.html [https://perma.cc/MCK4-H8C8]. 
 101. See id. 
 102. Id. 
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interactions between nations.103 Currently, no state laws govern ownership 
and use of natural resources in space, specifically a state resident’s rights 
once the minerals are extracted and brought to Earth for further development, 
profitability, or other uses.104 Also, states do not have any operative 
regulations governing estate planning over such resources and how they are 
devised upon the owner’s death.105 International space law exists, governed 
by the UN, and some countries have their own national space law to govern 
their space activities.106  

This Comment examines current legislation in the U.S. under the Act 
and Title 51 of the United States Code to see what is missing and what could 
be used in state legislation to further protect residents, the economy, and the 
environment.107 While there is no mention of space law in state legislation, it 
is also necessary to examine current state property and estate planning laws 
to see where the topic could easily fit in the codes in proposing new code 
language.108 This Comment will focus on Texas as a community property 
state and Montana as a separate property state to demonstrate the 
applicability of the laws regarding space mineral rights between states with 
different types of property laws.109 This comparison is useful because 
community property and separate property states classify property in 
marriage differently, with community property being split evenly between 
each spouse and separate being much more complex.110 While the focus of 
this Comment is not marital property, applying proposed Texas space mineral 
property laws to a separate property state and showing that it could work in 
all states is necessary for the uniformity and future of space mineral 
regulation in and between states of all property values.111 

Because space is extraterrestrial and beyond that of any one country’s 
jurisdiction, it makes sense that there would be an overarching area of law to 
govern the use of outer space and the space industry between nations.112 The 
main restrictions and regulations over different nations’ exploration and use 
of space is The Treaty.113 Before 1967 nations lacked regulations as to space 

 
 103. See generally, UNITED NATIONS OFF. FOR OUTER SPACE AFF., supra note 14 (demonstrating 
different agencies that discuss space regulations). 
 104. See TEX. PROP. CODE ANN. § 75; TEX. EST. CODE ANN. §§ 101.001–.003, 201.001–.003; TEX. 
PRAC. GUIDE WILLS, TR. & EST. PLAN. ch. 3, 9, 11. 
 105. See TEX. EST. CODE ANN. §§ 101.001–.003, 201.001–.003. 
 106. See UNITED NATIONS OFF. FOR OUTER SPACE AFF., supra note 14. 
 107. See id.; H.R. 2262, 114th Cong. (2015); 51 U.S.C. ch. 701–13. 
 108. See UNITED NATIONS OFF. FOR OUTER SPACE AFF., supra note 14; H.R. 2262, 114th Cong. 
(2015); 51 U.S.C. ch. 701–13. 
 109. See Patrick Hicks, Community Property States & Definition, TRUST & WILL (Nov. 10, 2021), 
https://trustandwill.com/learn/community-property-states [https://perma.cc/72PF-NQZQ]. 
 110. See id. 
 111. See id. 
 112. See id. 
 113. See UNITED NATIONS OFF. FOR OUTER SPACE AFF., supra note 14. 
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exploration and ownership.114 The Treaty created restrictions for nations so 
that no government or nation could claim parts of space or its matter, but 
allows research and discovery access.115 No current legislation exists 
governing private citizens’ use or rights of natural resources in space, only 
controlling countries’ peaceful and fair use and exploration of outer space 
and its resources.116 There are other pieces of international legislation that 
govern matters in space that are worth mentioning: The Rescue Agreement, 
The Moon Agreement, The Liability for Damage Caused by Space Objects 
(The Liability Convention), and The Registration Convention.117 These 
agreements and programs exist as a means of ensuring all signed nations are 
on the same page with each of the aspects of space travel and military-related 
restrictions.118 

First, as of December 3, 1968, The Rescue Agreement ensures the safety 
and rescue of astronauts to return them home safely to Earth as well as 
enforcing agreements between countries to ensure the return of space objects 
that may land apart from their launching site.119 The main purpose of the 
agreement is to ensure that all countries are on the same page regarding space 
safety and will hold each other accountable if the need for astronaut or space 
object rescue arises.120 

Next, adopted on December 5, 1979, The Moon Agreement is analogous 
with the goals of The Treaty in that the Moon cannot be used for non-peaceful 
purposes, and the agreement puts regulations on mining for resources on the 
Moon or any “non-Earth” body.121 Specifically, the “agreement forbids the 
establishment of military bases, installations and fortifications on the Moon 
and, the testing of any type of weapons, and the conduct of military 
maneuvers on the Moon.”122 The agreement also emphasizes that no 
governmental organization, non-governmental organization, or any person 
can have the Moon as property.123 
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Further, beginning in 1972, The Liability Convention holds nations who 
launch space objects liable for damage caused by such space objects and also 
conducts the procedures for any settlements of claims.124 Similar to the 
purpose of many state and federal laws, it is important to hold space 
companies and agencies accountable for any harm or damage their launches, 
projects, or objects may cause.125 

Lastly, The Registration Convention is a supplement to The Treaty, The 
Rescue Agreement, and The Liability Convention.126 It empowers the UN 
Secretary-General to maintain a register of all space objects and requires the 
registration of all space subjects with the coordinating national space 
agency.127 The “[i]nformation on the object launched into space, including 
the date and territory or location of the launch, essential orbital parameters, 
and the function or role of the object in space is to be communicated to the 
UN Secretary-General as soon as practicable.”128 This ensures that a 
governing body (the UN) is aware at all times of what enters space, how long 
it will remain, what it is used for, and when it will return.129 

These international laws are typically regulated by the UN and the U.S. 
Space Force.130 The U.S. Space Force is the sixth branch of the U.S. military 
(but under the U.S. Air Force) that oversees space operations and missions.131 
This branch officially started in 2019 after President Trump directed its 
planning in 2018.132 Not only does the U.S. Space Force regulate space 
operations, it also protects the freedom of space travel and exploration while 
defending the “high ground” (space is sometimes referred to as the ultimate 
high ground because it is above Earth and such systems in place create a 
similar advantage to that of military high ground).133 Therefore, insofar as 
international law regulates space law between countries, the UN and the U.S. 
Space Force have necessary laws in place; the aspect missing now is property 
law legislation applicable to private citizens’ use of space minerals.134 

Overall, the fact that such strict international laws are in place to protect 
nations and humans from harm and to prevent dangerous conflicts shows the 
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increasing need for new specific legislation at each level of government, all 
the way down to the state level, especially in states housing rocket launches 
and space agencies such as Texas.135 State property law lacks any regulation 
of ownership of space minerals that are currently in the extraction process in 
space through different means of asteroid mining practices.136 

The Texas Property Code covers a wide variety of property types, both 
Texas-specific and generally known.137 Currently, the Texas Property Code 
has a section specifically governing the use and rights of minerals, which is 
what this Comment suggests space natural resources’ codification should 
mirror.138 The Texas Property Code does not have a section about space law, 
especially in relation to property in space.139 However, because Texas is one 
of the top mineral producing states, an examination and consideration of the 
state’s current mineral property laws would aid in creating such laws 
applicable to space mineral rights.140 More specifically, as of 2020, Texas is 
the largest energy-producing, energy-consuming, top crude oil and natural 
gas producing, and top wind power producing state in the U.S.141 
Additionally, the Texas Property Code has a title governing unclaimed 
property.142 This title would be most analogous to current space law 
ownership because space is “unclaimed property” as it has no owner, but is 
not abandoned; however, because of how broad and ambiguous the concept 
of space ownership is, an assumed statute is not enough to govern such a 
complex and growing area of law.143 It is essential to include code language 
that addresses space mineral use and rights specifically.144 

Moreover, to properly introduce the possibility of new space related 
legislation it is necessary to see whether new space law involving space 
minerals in one state could easily be adopted in another to quickly implement 
regulation.145 Because space minerals share common fundamentals, no 
matter what state they are in, it would then be up to each state to decide how 
to regulate ownership and estate planning of such minerals.146 Notably, Texas 
is a community property state, so it is worth looking into state property law 
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of a separate property state: Montana.147 Like Texas, Montana is also one of 
the top mineral producing states in the U.S.148 Additionally, the Montana 
Code also contains a title governing unclaimed property that is similar to the 
Texas code section.149 As this Comment proposes, an addition to the Texas 
Property Code under Title 6: Unclaimed Property is easily adaptable to other 
states.150 Easily transferable and widely applicable language for most states 
can create uniformity for private citizens’ space mineral usage.151 

1. Estate Planning Guidelines for Space Specific Cases and Clients 

The Texas Estates Code contains sections discussing specific ways to 
divide certain assets to beneficiaries.152 Among these is the section 
addressing who the property will go to, but there are no regulations on space 
property rights after one’s death.153 Currently, Title 2 of the Texas Estates 
Code governs estates of decedents and durable power of attorney.154 There 
are thirteen subtitles within Title 2 that go into detail about how to divide and 
process certain assets and documents after death.155 Currently, the Texas 
Estates Code does not have any sections addressing the inevitably complex 
aspect of space minerals or space property interest in one’s estate plan or 
testamentary instrument.156 

Again, looking at a separate property state’s estates code is important to 
establish the flexibility and transferability space law codification allows.157 
As mentioned above, Montana is a separate property state, so it is helpful to 
examine its estate planning laws to see how easily space property rights in 
Texas law could be adopted there.158 Montana, or any other state (community 
or separate property) could, at least, add or amend their own codes to adapt 
to the new Texas Property Code additions involving space regulations.159 
This Comment suggests a way to go about restricting transferability of space 
law rights that should remain consistent throughout all states, should other 
states adopt the proposed Texas Estates Code addition.160 
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III. STATES SHOULD SET THE PRECEDENT FOR CODIFYING SPACE LAW 

OWNERSHIP REGULATIONS IN PROPERTY LAW TO APPLY IN ESTATE 

PLANNING PRACTICES 

One starting place for regulating the ownership rights of space minerals 
when brought to Earth is for each state to create their own laws, certifications, 
requirements, and restrictions involving the use of extracted space minerals 
to ensure human and environmental safety.161 Currently, no regulation exists 
to govern the private ownership of natural resources in space.162 Due to the 
recent increase in private space travel, attempts of private space ownership 
are likely in the near future.163 Codifying state property and estate planning 
laws regarding private ownership of natural resources in space helps to 
address concerns regarding the possible violation of property law values, the 
negative effects on the economy and environment, and protecting human 
life.164 Additionally, by proposing both property and estate planning 
regulations and guidelines, attorneys can efficiently counsel clients who are 
considering owning or currently own natural resources from space.165 Not to 
mention, Texas is home to one of NASA’s locations, exposing it to more 
space exploration than any other state.166 

This Comment proposes new language to the Texas Property Code, 
Texas Estates Code, and the Texas Practice Guide for Wills, Trusts, and 
Estate Planning.167 There are five main reasons why codification of personal 
mineral rights of space minerals is needed: (1) to avoid uncertainty, 
ambiguity in society and the law, and to avoid chaos in the space and mineral 
industry; (2) to uphold the traditional values of property law including the 
“bundle of rights” and fairness; (3) to promote space travel and discovery in 
a way that is safe and encourages qualified and certified ownership, use, 
travel, and other means; (4) to prevent abuse of power in the space industry 
through unlimited ownership of outer space resources stemming from 
unlimited wealth; and (5) to prevent further harm to the environment while 
still encouraging scientific research and innovation.168 The fact that there are 
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such dire circumstances counting on the regulation of space travel, 
ownership, and other uncodified aspects of the space industry, shows that 
space laws are now evermore so important to create.169 

A. Five Reasons Creating Codified Regulations Benefits Humans and the 
Environment 

Space exploration and discovery presents a whole new world of 
opportunities in many areas of society.170 This Comment briefly mentions the 
lack of current space ownership regulations, impacts to values of property 
law, society, the economy, the health of humans, and the preservation of the 
environment that come into play.171 The discussion below exemplifies five 
main reasons why the solution of creating codified regulations for private 
ownership of natural resources from space benefits society and the 
environment.172  

There are five main reasons why codification of personal mineral rights 
of space minerals is needed: (1) to avoid ambiguity in law and chaos in the 
space and mineral industry; (2) to uphold the traditional values of property 
law, including the “bundle of rights” and fairness; (3) to safely encourage 
space travel, discovery, and qualified and certified ownership of mineral 
rights; (4) to prevent abuse of power in the space industry through unlimited 
ownership of seemingly unlimited outer space resources stemming from the 
access to unlimited wealth; and (5) to prevent further environmental harm 
while still encouraging scientific research and innovation.173 Increased risks 
and concerns for civilization, the environment, the atmosphere beyond Earth, 
and human health and safety come with increased space travel.174 

1. Avoiding Ambiguity, Unpredictability, and Chaos 

During the era of the wild west, lands were fought over, claimed, and 
settled.175 In the wild west many aspects of property law were a free-for-all.176 
While outer space may have its differences, ownership of space and its 
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minerals currently mirrors those chaotic historical conflicts.177 Some issues 
in the wild west were related to ambiguity and unpredictability of claims to 
both personal and real property.178 The first reason for codification is to avoid 
ambiguous ownership of natural resources from outer space.179 One of the 
laws most analogous to space matter currently is the law governing those who 
find property without a known owner.180 The Texas Property Code covers 
abandoned property and findings.181 

Secondly, codifying how space resources are owned will establish 
predictability in an increasingly unpredictable area of law and society.182 As 
of now, people can only speculate about the future of the space industry and 
private space travel.183 However, one way to establish some element of legal 
predictability is to set guidelines and regulations for ownership of space 
minerals and eventually other aspects of space and property law.184 This way, 
while innovation and discovery continues, people cannot chaotically claim 
ownership of space minerals and begin profiting off them without adhering 
to some uniform rules.185 

Consequently, the current lack of space law governing private citizens’ 
ownership and access to what is largely unknown in outer space presents 
further problems of conquest, including the possibility of other nations trying 
to step in.186 What if other nations or private citizens in the U.S. decide to 
claim parts of space and a space property dispute arises?187 Because space is 
quite literally out of the locational jurisdiction of any one person, 
government, or nation, it is difficult to determine which laws would control 
(if any) and who would enforce such laws.188 As previously mentioned, there 
are treaties and regulations regarding nations’ and governments’ ownership 
of space; they have rights to discover and explore, but no rights to claim 
ownership.189 Among these is The Treaty of 1967.190 Additionally, the Act 
gives the U.S. the right to commercially travel and explore space, leading to 
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the current situation.191 While international treaties and broad national 
legislation can support space travel, regulation, and safety, they do not 
account for the imminent future of profitability and ownership of space 
minerals.192 By having international, national, and state laws, all bases will 
be covered in the event of future space law disputes.193 

2. Upholding Traditional Values in Property Law 

Traditional property law begins with the analogy that a property owner 
has a “bundle of sticks” creating true ownership.194 The so-called bundle of 
sticks includes: (1) the right of possession, (2) the right of control, (3) the 
right of enjoyment, (4) the right of disposition, and (5) the right of 
exclusion.195 This section addresses the fundamental values of property law 
and how codifying an ownership scheme for space property (specifically 
minerals brought to Earth) can uphold the traditional “bundle of sticks” to 
promote further discovery and innovation.196  

Property ownership is a world full of expectations.197 When one claims 
ownership of property there is an expectation of advantages to possessing; 
otherwise, one would not care to claim much of the property they do today.198 
Another expectation is to be able to enjoy that property without interference 
from others, and with that expectation comes the right to dispose of such 
property when one no longer wants or needs it.199 While one does have a right 
of exclusion over their property, it is subject to state and federal laws such as 
racial discrimination.200 Accordingly, while people enjoy a large spectrum of 
power over their property, aspects of these “sticks” can be restricted by the 
law and public policy.201 

Additionally, property rights are protected by the U.S. Constitution.202 
Specifically the Fourteenth Amendment states: “No State shall make or 
enforce any law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law . . . .”203 This aligns with traditional 
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notions of property law in that one should be able to enjoy their “bundle of 
sticks” without interference of the government and others.204  

Fairness is also a fundamental root of property law that should not end 
beyond the Earth’s atmosphere.205 As a traditional value of property law, 
fairness means only those who follow the rules of property law can claim 
rightful ownership of certain types of property.206 The issue of fairness arises 
mostly in the context of constitutional law and eminent domain where courts 
and lawmakers have come into conflict with honoring the right to own 
property.207  

With further codification of state property law governing the ownership 
of space minerals, the federal government is less likely to step in, as in the 
case of eminent domain, and seize the space mineral rights because (1) they 
are not technically deemed land rights, and (2) codification promotes private 
ownership that will itself benefit the public environmentally and 
economically through resource innovation, research, and development.208 
However, it is possible that circumstances could arise where a particular 
space mineral is deemed extraordinarily valuable and could supply a great 
public use, in which case the property could be subject to federal eminent 
domain action under rare circumstances.209 In applying these traditional 
property law values to space law, the best way to keep space exploration and 
ownership civilized and fair is to create laws that give property rights to space 
owners to avoid any conflict or abridgment of one’s rights.210 

In all, as society expands and develops, so does the typical idea of 
property ownership and interest.211 Space creates an extraordinary 
opportunity for new areas and branches of existing law, and with that comes 
the need to anticipate what people will try to do with their new found 
discoveries; staying true to the values of property law from the beginning of 
time means allowing people the right to claim ownership in a safe, fair, and 
regulated manner, but right now there is nothing of the sort for true space 
related ownership.212 
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3. Promotion and Regulation of Qualified Discovery and Travelers 

The third reason for space mineral ownership regulation is an indirect 
effect on the current ability to continually access space so long as one has the 
means to do so; regulations and restrictions could indirectly prevent a large 
risk to human health and safety presented by the overexertion of continual 
space travel.213 One large concern about unregulated private ownership of 
space resources is the possibility of people traveling to space too often to 
claim ownership of new resources.214 The human body is not meant for the 
atmosphere beyond Earth.215 Astronauts go through extensive training to 
prepare their bodies for space travel.216 NASA maintains general 
requirements of a professional astronaut, including citizen status, education, 
and physical training .217 This exemplifies what it takes to be able to safely 
and effectively travel to space.218 Not only do humans have to prepare for 
space, but products do as well.219 Space Certification ensures a product’s 
readiness for space.220 

With more people traveling to space comes the risk of physical and 
psychological harm to those who travel too often.221 The problem here is that 
there are more regulations on national space stations than private commercial 
space travel, so regulations need to be made now because private space travel 
is not going away.222 Too much space travel for humans can cause 
detrimental health effects, so humans need to be knowledgeable about such 
effects before considering space travel.223 NASA provides information about 
the physical and psychological dangers that the human body is exposed to 
during space (i.e. space madness).224 

Further, getting rid of or prohibiting private space travel altogether 
inhibits and discourages the creativity and innovation that drive society.225 
Not only does space travel and discovery encourage innovation and 
improvement of society, but it creates jobs and helps contribute to the 
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economy.226 As previously mentioned in this Comment, space discovery 
provides benefits to the environment in several ways.227 Also, these national 
and private space companies discussed will create new generations of 
scientists, inventors, and space explorers.228 Wiping away years of research 
and progress just for the fear of uncertainty does not adequately outweigh the 
substantial benefits space discovery and exploration promotes; but, 
regulations and guidelines, like those suggested in this Comment, will help 
relieve reservations about uncertainty in the field of space law.229  

In addition to legal scholars thinking about this new area of law and the 
need for more space law legislation, it is necessary that space experts are 
present in the room where the decisions are made.230 This Comment presents 
a blanket proposal of code language as a starting place to develop further and 
create the conversation for more ownership regulations to be put in place.231 
However, it is essential that the code language include, at the very least, 
safety measures for dealing with such space minerals, a source for more 
information, or a certification requirement before legal ownership can be 
obtained.232 

4. The Economy and the Implications of Wealthy Individuals Owning Space 

The last concern that arises with private ownership of space resources 
is the reality that space travel is expensive; thus, space ownership and access 
to space could be limited to the few who can both afford it and are willing to 
pay.233 Currently, one either has to pay for or win a commercial flight to 
space.234 This is yet another example of the private space industry companies 
gaining power over the space industry as a whole.235 This section also 
discusses what goes into the cost of private space travel and why it is so 
costly—furthering the argument that only the wealthy (or the lucky) have full 
space access.236 This leads to the possibility of only the wealthy owning space 
minerals and having the ability to use, develop, research, or profit from 
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them.237 By codifying the restrictions on ownership of space minerals, this 
puts the control into the hands of states so that residents are able to possess 
and use such minerals in accordance with state statute, but they might also 
have a restriction on how much one can own.238  

There may also be encouragement to distribute—in this way, new code 
language could give a person more access to space mineral ownership, 
especially if the product, development, or research was certified for the 
public good.239 This could also introduce incentives for space mineral owners 
to put their ownership to use and to discourage space travel for only collective 
purposes.240 Realistically, very few people are going to know what to do with 
space minerals or how to get them, but what they are used for could 
potentially benefit more than the space mineral owner.241 It is true that all of 
this is hypothetical; but just a few years ago so was private space travel.242 
The reality is the space industry is growing and inserting itself into many 
areas of the law, but the law is lagging behind.243 While there are many areas 
of the law that will soon involve space, this Comment specifically focuses on 
the impact these space minerals have on the states and on future generations, 
and right now that is heavily unregulated.244 

Due to the constant discovery and practically “limitless wealth” space 
minerals could provide, those who have access to such minerals are in for a 
quick trip to success.245 The idea of people trying to profit off matter in space 
is not as far-fetched as some may think.246 People have profited from space 
travel, discovery, research, and development for decades.247 Currently, the 
law does not address or restrict the monetary aspect of space ownership and 
profitability internationally, nationally, or in states.248 However, the 
overarching issue is not as concerned with limitless wealth as it is with 
limitless ownership and quantity.249 While some may argue—in accordance 
with the previously mentioned core values of property law—so long as the 
right is legal and properly documented one should be able to own as much as 
they can afford.250 The problem with that rationale applied to space minerals, 
property interests, and more, is that space is vast, largely undiscovered, and 
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an environment entirely different from Earth’s.251 The ability to travel to, 
access, and bring what is “out there” back down to Earth—simply because 
someone can afford to do so—without regulation introduces possible 
economic, environmental, and societal issues.252 Overall, new legislation 
regarding the ownership of space, in any capacity, can help prevent this issue 
by placing restrictions on extraction, travel, what is brought to Earth, and 
other details to keep ownership fair and safe for all.253 

5. Atmospheric Effects of Private Space Access and What There Is to 
Discover 

This section addresses the harms to the environment caused by the 
increase in space travel.254 The first issue is the possible harm space travel 
can have on the ozone layer.255 With the increased amount of rockets going 
into the atmosphere, this section also discusses how each private space 
company is contributing to this environmental problem.256 Regarding U.S. 
space travel, NASA published a researcher’s guide to international space 
travel including the major effects on the environment, the relation to its 
practices, and other national space stations.257 There are also ways in which 
space technology has helped us better understand the environment in space, 
such as reactions to certain metals and materials that should not go into the 
atmosphere.258 NASA’s informational research guide mentions how NASA 
has learned from and worked to mitigate these environmental harms in 
further space development.259 

Space contains a wide array of minerals that are valuable, rare, or 
unknown to humans.260 Most of these minerals and metals come from 
asteroid mining.261 Scholars and researchers say asteroids alone can hold 
minerals such as iron, nickel, cobalt, and platinum, which have a potential 
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value of up to trillions of dollars’ worth of minerals.262 Having access to these 
minerals would not only help innovators, manufacturers, and researchers, but 
it could help to reduce the mining on Earth, thus reducing the harm to Earth’s 
atmosphere while still harvesting valuable and necessary minerals and 
metals.263  

As mentioned in the previous section, as people and companies continue 
to discover, research, and develop these space minerals here on Earth, it is 
necessary to put preventative measures in place to account for any possible 
ownership disputes and methods of handling/storing such minerals.264 The 
environmental benefits of extracting valuable minerals from somewhere 
outside Earth to preserve the atmosphere and environment are tremendous, 
but without regulation, such development in this area could do more harm 
than good.265 One way to regulate space minerals is through ownership rights 
to know who to hold accountable in the event of personal disputes, financial 
disputes, or environmental harms.266 

Further, another harm to be concerned about are the hazards of 
spaceflight to the human body and the danger of unregulated space travel in 
order to obtain such space minerals mentioned above.267 NASA mentions the 
first of these hazards is radiation exposure when traveling beyond Earth’s 
surface that can lead to cancer, central nervous system damage, negative 
effects on cognitive and motor function, and other physiological effects.268  

The second hazard involves psychological aftereffects from increased 
and prolonged isolation and confinement.269 Astronauts are placed in space 
for long periods of time and no person can truly prepare oneself for the real 
issues that come with being crammed alongside others in a small space with 
limited access to oxygen.270  

Third, is the most obvious physical hazard of being numerous miles 
away from Earth for sometimes months or years at a time, not to mention the 
lack of access to food, supplies, medical equipment, and water that are 
launched out to the astronauts.271 Additionally, being that far from Earth 
presents possibility of complete loss of connection or communication.272 The 
fourth notable hazard is the change in or loss of gravity that humans are 
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inevitably accustomed to having every day.273 NASA researchers continue to 
conduct studies to make sure humans’ bodies stay healthy before, during, and 
after space flight to combat any physiological effects from gravity loss.274  

Lastly, and closely aligned with the second hazard, the fifth hazard is 
the effect of the hostile and closed environment of a spacecraft.275 When 
creating spacecrafts, NASA makes sure to take into account the fact that 
humans will be required to spend sometimes years in these machines and thus 
need to maintain certain temperatures and environments capable of 
sustaining human life for those prolonged periods of time.276  

While beyond the scope of this Comment, it is necessary to note that 
lay-people showing an increased interest in private commercial space travel 
and the high possibility of those people continuing to travel to space to 
discover and obtain minerals is yet another reason for more space related 
legislation.277 

B. The Suggestion: Codify Restrictions of Personal Ownership of Natural 
Resources from Space 

This Comment does not address this aspect of regulation in relation to 
extraction of space minerals and laws governing such use in outer space or 
internationally but focuses on the title of ownership over such minerals in the 
state of Texas and what can or cannot be done with such rights upon death.278 
Through asteroid mining practices, new resources are currently being 
extracted from space and brought to Earth for further research and 
development.279 This Comment focuses on one path to the regulation of space 
mineral rights: state law.280  

Natural resources in space are new and continually discovered; thus, 
they warrant current regulations on ownership rights.281 Currently, no 
regulations exist to govern the unclaimed minerals space provides and the 
potential profitability they possess once they are brought to Earth.282 This 
Comment specifically addresses the issues associated with the lack of 
ownership schemes involving space minerals that are extracted from space 
and brought on to Texas state property.283 Because these space minerals 
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would likely fall under “natural resources” or “minerals,” possession and use 
of such materials would fall under the scope of property law.284 These 
regulations should begin at the state level where property law originates.285 
From there, other states can adopt similar regulations to align with their state 
property and estate planning laws; yet, the Texas codification suggested in 
this Comment is universal enough to be closely adopted by other states, both 
separate property and community property states.286 Other states, and even 
other countries, need to start thinking about the realistic possibility of space 
and Earth’s growing relationship and how we now have technology to access 
space in ways we never have before.287  

It is human nature to want to claim what we would like to be ours; 
which, if one has the means and ability to obtain space minerals and bring 
them to Earth, they should be able to do so.288 However, there needs to be an 
extra layer of restriction on claiming ownership of such objects because 
taking foreign objects from space differs from taking gold from California to 
Texas, or moving oil from New Mexico to New York.289 These objects are 
not from Earth, are seemingly limitless, and are capable of changing many 
areas of law as the space industry and, specifically, the asteroid mining 
industry continues to grow.290 Development is important to civilization, but 
right now it is all—quite literally—up in the air.291 

1. Codified State Property Laws 

Why Texas and why state law?292 When naturally occurring minerals 
are extracted in Texas they are subject to Texas laws governing the use, 
transfer, and purchase of such minerals; specifically, “oil, gas, uranium, 
sulphur, lignite, coal, and any other substance that is ordinarily and naturally 
considered a mineral in this state, regardless of the depth at which the oil, 
gas, uranium, sulphur, lignite, coal, or other substance is found.”293 Once 
minerals are brought to Texas from space, there needs to be some guidelines 
in place to regulate the use, transfer, and purchase of such minerals.294 The 
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section below mentions the aspect of unpredictability that comes with the 
lack of regulation in place ahead of further space exploration and the 
exposure of Earth’s atmosphere to space minerals.295  

Each state has their own way of regulating minerals in accordance with 
its natural resource code, property code, and other applicable laws.296 
Currently, the Texas Natural Resources Code contains information about 
minerals and resources and the authority of the Texas Railroad Commission 
to oversee such operations.297 The issue is that no state code defines or 
regulates space minerals.298 With the increase in private commercial space 
travel it is likely that more people will get the idea to gather these space 
minerals and try to profit off of them.299 While states can use this as an 
opportunity to create space mineral rights for citizens actively using the 
minerals within state lines, no current regulations exist on the matter; this 
could ultimately lead to a situation like the posed hypothetical at the 
beginning of this Comment between Jane and John.300  

Texas legislators should add a section to the Texas Property Code and 
Texas Estates Code specifically addressing the personal ownership of natural 
resources in space.301 This gives the state a wide latitude to oversee the 
ownership of space minerals and their financial movement in the state 
economy.302 Texas is one of the top five mineral producing states in the U.S., 
so Texas Property Law has an adequate foundation for a new subsection of 
natural resource ownership.303 Realistically, space is its own area of law, but 
the discovery of space minerals led to state property codification because it 
is more similar to mineral extraction interests than basic space law.304 One 
aspect about space is that its only real tie is to itself—so as space is explored, 
and especially when its minerals are brought to Earth, while the minerals 
themselves are comparable to that of Earth minerals, some may be 
completely foreign.305 Not to mention the other conspiracies that surround 
the concept of space exploration, however, those topics go far beyond the 
focus of this Comment.306  
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The bottom line is that space law is going to encompass its own areas 
involving international, federal, and state law.307 State legislators and 
attorneys should begin drafting language for codification and focus on 
regulation of known space minerals so that their use in each state is not a 
free-for-all and can be conducted in a fair, efficient, profitable, and beneficial 
way for everyone.308 Putting this ownership of the right to use these physical 
minerals into the state property law box is just one way to go about regulating 
this area and it is the route this Comment drives.309 

 
C. Adopting New Code Sections Adapted from Existing Texas Property, 

Estates, and Natural Resources Codes 
  

In adopting the new code sections to the existing Texas law, it is 
necessary to effectively adapt the new sections in accordance with the rest of 
the codes to maintain consistency and uniformity.310 The proposed 
legislation, discussed under the next section of this Comment, looks at the 
format and language of closely corresponding code titles and sections.311 
First, this section will look at relevant Texas Property Code sections that are 
mirrored in the proposed legislation.312 Next, the Texas Estates Code has 
specific sections relevant to the proposed sections.313 Lastly, it is necessary 
to examine the language of the Texas Natural Resources Code to accurately 
correspond language of minerals and other objects to maintain the 
consistency in the law.314 For purposes of this Comment, this section helps to 
discuss the thought process behind the placement of the new code, practice 
guide language, and explains why each placement is necessary.315 

1. Texas Property Code 

The first Texas code to look at is the Texas Property Code and its titles, 
chapters, and sections regarding minerals, unclaimed property, and rights in 
natural resource ownership.316 In examining the relevant code section most 
applicable to space mineral rights, it is best to start in the Texas Property 
Code titles broadly.317 The code covers a wide variety of topics from trusts, 
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to landlord-tenant, and to public records.318 The title that most closely aligns 
with space minerals is Title 6: Unclaimed Property.319 A specific chapter to 
look at is Chapter 75: Texas Minerals.320 Section 75.001 lays out definitions 
of relevant terms relating to minerals and ownership.321 This is important to 
note in the new proposed code section because some of these definitions, 
while aligning with this code section, may change in accordance with specific 
space minerals.322 Another important aspect Section 75.001 covers is the 
chapter’s applicability.323 This is another piece the proposed section will 
mirror to convey relevance and applicability of the proposed additions to the 
current code.324 

2. Texas Estates Code 

The second Texas code worth looking at is the Texas Estates Code, 
generally, and how space mineral rights could possibly be incorporated into 
one’s estate plan.325 In examining the relevant code section for estate 
planning laws and in looking, again, broadly at the titles of the Estates Code, 
a section specific to space law assets, in general, may warrant its own title, 
or at least its own chapter.326 Title 2: Estate of Decedents; Durable Power of 
Attorney is an applicable area to examine for broad measures governing 
estates, transferability after death, wills, and trusts.327 The language of a new 
title under this code should mirror that of the current title to maintain 
consistency throughout the Estates Code.328 For example, each title has 
sections discussing purpose, scope, procedures, and application to all types 
of estate planning instruments.329 The idea behind creating a title specifically 
for space assets in general (meaning that it would encompass other space 
property law development) stems from Title 4, encompassing only digital 
assets with a single chapter deciphering how to manage such property in 
estates.330 Therefore, it is practical to create a specific title or chapter 
addressing space mineral ownership or space law as it relates to Texas state 
law.331 
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3. Texas Natural Resources Code 

The third and last Texas code to examine for its definitional context is 
the Texas Natural Resources Code.332 This Code does not currently contain 
any material governing space minerals.333 Contrary to the Texas Property 
Code and Texas Estates Code, the current issue this Comment addresses deals 
with minerals already extracted from space that also occur naturally in 
space.334 Therefore, adding language about space minerals to this particular 
code would be inapplicable.335 However, some language within Title 3: Oil 
and Gas and Title 4: Mines and Mining, for example, could assist in the 
drafting of legislation in the Texas Property and Estates Code to further 
maintain consistency in Texas law.336 Notably, Title 11: Miscellaneous Uses 
of Natural Resources has a section discussing the use of hazardous liquids 
that could be important to the codification of space minerals down the road.337 

4. A Look at the Practice Guide 

It is also necessary to take a look at the current Texas Practice Guide for 
Wills, Trusts, and Estate Planning to decide where legislators could 
incorporate specific section(s) about how to counsel a client with space 
property.338 The Texas Practice Guide for Wills, Trusts, and Estate Planning 
contains specific chapters for guidelines in practice of particular areas of 
property and estate planning law.339 While an addition to these chapters is not 
essential to the future of regulating and codifying space property and uses of 
space minerals, it is applicable to the issue at hand to provide attorneys with 
assistance on how to handle this new and quickly developing area of law.340 

D. The Language of the Proposed Property and Estates Code Sections and 
Practice Guide 

In proposing these additions to the Texas codes, this Comment does not 
address the legislative process of adding language to the Texas state codes, 
rather, this Comment discusses what the new additions to the codes would 
cover and where in each code to insert them.341 This suggestion starts with 
the Texas Property Code, then the Texas Estate Code, and lastly, the Estate 
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Planning Practice Guide.342 The idea here is that all three are necessary to 
fully encompass the control of space mineral rights at the state level: property 
law governs how the rights are obtained and continued; the estate planning 
law governs what happens to those rights after the owner’s death; and the 
Estate Planning Practice Guide helps attorneys to stay on the same page in 
counseling clients who are at any stage of aforementioned space mineral 
ownership.343 

First, the addition to the Texas Property Code should include a general 
overview of definitions and use of the new section, permitted uses of space 
minerals, and impermissible or prohibited uses of space minerals.344 Second, 
the addition to the Texas Estates Code should include the transferability 
guidelines of space mineral rights and restrictions on what uses are permitted 
in compliance with the proposed Texas Property Code addition.345 Lastly, the 
addition to the Wills, Trusts, and Estate Planning Practice Guide should 
include broad guidelines under each mentioned chapter to assist attorneys in 
counseling clients with space mineral rights and assets therefrom.346 

1. Estate Planning and Property Law Codified Statutes and Guidelines 

The specific additions to the Texas Property Code, Texas Estates Code, 
and Wills, Trusts, and Estate Planning Practice Guide consist of: a Texas 
Property Code section under Chapter 75 addressing mineral rights specific to 
space; addressing who the property will go to: regulations on where space 
property can go after one’s death; creating a Title 5 or Subtitle Q under Title 
2 to address personal space property in one’s estate plan and will; and specific 
guidelines for attorneys dealing with space property in the Practice Guide 
under Chapters 3, 9, and 11.347 Implementing any of these into the practice 
of Texas property law is the first step in the right direction toward regulation 
of private ownership of natural resources from outer space.348 These additions 
can, at least, help to solve the ambiguity, fairness, and economic concerns 
that come with the lack of ownership regulations.349 Additionally, the reason 
for adding the estate planning aspect (rather than leaving it at the property 
code) is because space is already complex, and tying in space minerals and 
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.003, 201.001–.003; TEX. PRAC. GUIDE WILLS, TR. & EST. PLAN. ch. 3, 9, 11. 
 349. Author’s original thought; see TEX. PROP. CODE ANN. § 75; TEX. EST. CODE ANN. §§ 101.001–
.003, 201.001–.003; TEX. PRAC. GUIDE WILLS, TR. & EST. PLAN. ch. 3, 9, 11. 
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ownership requires guidelines and uniformity that all states should eventually 
codify in their state code—similar to the proposed Texas codification in this 
Comment.350 

The first Texas Property Code language proposal is the new chapter: 
Space Minerals, under the current title of Unclaimed Property.351 Proposed 
Section 78.001 provides general definitions of terms that require distinction 
or explanation regarding space law specifically.352 It is important to define 
“space minerals” to differentiate them from other minerals also mentioned 
within the Texas Property Code.353 

The proposed Texas Property Code sections are as follows:  
Title 6 Unclaimed Property, Chapter 78 Space Minerals, Subchapter A: 
Section 78.001: Definitions 

(a) Generally:  
(1) “Space Minerals” include: any natural resource originating 

from space such as metals from asteroids, gases, water, and 
other naturally occurring matter in outer space.354 

(2) “Claim:” a claim means to stake ownership of a space 
mineral for purposes of innovation, development, or 
research.355 One claims ownership by filing for a certificate 
of ownership in the county they reside.356 The certificate of 
ownership records the information of the owner and the 
identity of the space mineral(s).357 If applicable, one may 
have to turn over the space mineral to state officials for 
inspection in accordance with the National Space Agency 
guidelines  before a certificate can be issued to the 
owner.358 

(3) “Ownership:” ownership consists of actively taking, using, 
and profiting or seeking to profit from the space mineral(s) 
with a valid certificate.359 

(b) This Chapter applies to Texas residents seeking or claiming 
ownership of space minerals through the means of private commercial 
space travel.360 

 
 350. See discussion supra Section II.D.  
 351. See TEX. PROP. CODE ANN. § 75.001. 
 352. See id. 
 353. See id. 
 354. Author’s original proposal. 
 355. Id. 
 356. Id. 
 357. Id. 
 358. Id. 
 359. Id. 
 360. Id. 
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(c) For information about space minerals application to Estate 
Planning and Testamentary transfer, see the new addition to the Texas 
Estates Code [below].361 

Section 78.002: Restrictions on Ownership of Space Minerals 
(a) Space minerals shall not be used in a manner that conflicts with 
The Outer Space Treaty of 1967 or the U.S. Commercial Space Launch 
Competitiveness Act, including the use of such minerals for warfare 
purposes, nor shall such minerals be used for any illegal purpose under 
Texas state law or federal law or regulation.362 
(b) Permitted uses of space minerals are: 

(1) Private scientific research and space discovery; 
(2) Collectible purposes (so long as the owner obtains a 

certificate of ownership and discloses such use); 
(3) Innovation of materials for the benefit of society (such as 

creating new machines or resources); or 
(4) For business purposes in innovation or donation to public 

entity.363 
(c) The permitted use must be disclosed on the certificate of ownership 

 and signed by a state official.364 If the use of the space mineral 
 changes, one must update their certificate accordingly.365 

(d) Any conflict in claim of ownership of space minerals shall be 
 resolved by examining who first took possession and actively began 
 to show ownership as it is defined in Section 78.001(a)(3) of this 
 Chapter.366 
Section 78.003: Requirements for claiming ownership of space minerals 

(a) In accordance with existing federal or international law, a person 
 claiming ownership of space minerals must register with the national 
 space station all materials and such materials that may be subject to 
 registration and inspection.367 

(b) As mentioned in Section 78.001 of this Chapter, a certificate of 
 ownership must be obtained after registering each space mineral.368 
 The purpose for this is to make sure the foreign mineral is safe to 
 store on Earth and does not pose a substantial risk to humans or the 
 environment.369 

 
 361. Id. 
 362. See UNITED NATIONS OFF. FOR OUTER SPACE AFF., supra note 14; H.R. 2262, 114th Cong. 
(2015); 51 U.S.C. ch. 701–13; author’s original proposal. 
 363. Author’s original proposal. 
 364. Id. 
 365. Id. 
 366. Id. 
 367. Id. 
 368. Id. 
 369. See Space Debris and Human Spacecraft, NASA (May 26, 2021), https://www.nasa.gov/mission 
_pages/station/news/orbital_debris.html [https://perma.cc/BSF3-7YGZ]. 
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(c) Owners of space minerals are bound by the restrictions set forth in 
 Section 78.002 of this Chapter.370 

The second proposal for the Texas Estates Code involves broad 
language of the transferability of space minerals and inclusion of space 
minerals in one’s estate.371 Included under Title 2, Subtitle Q, the proposal 
creates Section 801.001 to codify the ability to transfer ownership of legally 
owned space minerals in accordance with the proposed Texas Property Code 
section listing requirements of claiming space mineral ownership.372 

For the Texas Estates Code, the proposed section is as follows: 
Title 2, Subtitle Q: 
Section 801.001: Estates Including Space Rights and Ownership 

(a) All estates and transfers shall stay in accordance with Chapter 78 
of the Texas Property Code (suggested addition).373 
(b) To include space minerals in a testamentary instrument and to 
ensure transferability of such minerals, the associated national space 
agency is required to inspect each mineral and its condition before 
initiating the transfer.374 To initiate transfer, the space agency must 
acquire the certificate of ownership.375 After inspection and 
reregistration, the certificate will be put in the name of the new 
owner.376 

Section 801.002: Space Mineral Rights After Death 
(a)     Space mineral rights are transferable under testacy, intestacy, 

 or in trusts.377 
(1) Beneficiaries are subject to the restrictions listed in 

Chapter 78 of the Texas Property Code.378 
(2) Any recipient of an interest in space minerals is required to 

maintain any certifications or requirements associated with 
ownership per Texas law, United States law, and 
international space  law.379 

(3) Purpose of ownership is required as set forth in Section 
78.003 of the Texas Property Code.380 

Lastly, the additions to the Texas Wills, Trusts, and Estate Planning 
Practice Guide are as follows: 

First, additions under Chapter 3: Client Information Gathering and 
Counseling should include: (1) guidelines for information gathering about 

 
 370. Author’s original proposal. 
 371. See TEX. EST. CODE ANN. §§ 101.001–.003, 201.001–.003. 
 372. Author’s original proposal. 
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the client’s current affairs with space minerals, travel, or other relation (under 
Section 3.5: Information Gathering), (2) how to obtain any possible 
verification (under Section 3.12), and (3) guidance regarding any additional 
personnel whose presence may be necessary in a space mineral matter (under 
Sections 3.14–3.17).381  

For the first aspect of gathering information, it is necessary to 
understand the client’s affiliation and current knowledge of space minerals 
and the space industry.382 An attorney may want to know why the client is 
either interested in owning such materials, what they have done or plan to do 
with any currently claimed minerals, and their future plans regarding space 
minerals in general.383 As for the second aspect of obtaining verification, as 
mentioned in the proposed sections of the Texas Property Code, it is 
necessary for the client to certify their ownership through the appropriate 
entities, such as the national space station.384 The third aspect involves the 
possibility of any space industry professional that may need to be consulted 
or whose presence may be required for meetings specifically regarding space 
property ownership.385 

Second, additions under Chapter 9: Lifetime Planning should include 
information about managing the space mineral rights under Subchapter II: 
Planning for management of property and possibly adding such information 
under Section 9.3.386 While a broad suggestion, as the space industry grows, 
it is necessary to continually add guidelines for attorneys who counsel clients 
with space property.387 In the near future, it is possible that attorneys who 
specialize in space law will rapidly increase along with their demand, but for 
now, it is important that civil attorneys have a basic understanding of what 
claiming space property used within state lines entails.388 Currently, life 
planning may be difficult to plan too far ahead because of the uncertainty in 
the rapidly developing space industry, but it is better to have hypothetical 
plans in place for any reasonably foreseeable circumstances that may be 
applicable to other types of mineral properties.389 

Lastly, additions under Chapter 11: Business Planning may be necessary 
for clients who use or plan to use space minerals in a business matter.390 This 
may include adding a section under “II. Choice of Entity,” “VI. Special 
Provisions Impacting Closely Held Businesses,” or “VII. Buy-Sell 
Agreements” to effectively counsel clients in accordance with current 

 
 381. See TEX. PRAC. GUIDE WILLS, TR. & EST. PLAN. ch. 3. 
 382. See id. 
 383. See id. 
 384. See id. 
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property law (and the new proposed Texas Estates and Property Code 
additions).391 This is likely the most important addition to the Practice Guide 
because it is highly probable that people will seek ownership of space 
minerals for business and profitable purposes.392 This is an area of the space 
mineral industry that has the capability of quickly getting out of hand if left 
unregulated.393 Each addition assists in creating structure and guidance for 
clients and attorneys to effectively keep up with the quickly developing space 
industry and the opportunities it presents.394 

2. Applicability to Community Property and Separate Property States 

For state property law, this Comment examines two states that produce 
and possess more natural resources than most states: Texas and Montana.395 
Also, Montana is not a community property state, so the comparison will 
make the proposal that much more probable for multi-state adoption.396 It is 
important to briefly examine the language and format of the relevant 
Montana codes to ensure such adaptability between the states.397 The 
property section of the Montana Code governing unclaimed property closely 
aligns with that of the Texas Property Code.398 While it is not necessary that 
every state have identical space property laws, making the new code language 
transferable and adaptable to other states makes it easier and quicker for other 
states to implement such laws.399 

Realistically, it is possible that no state would be willing or able to 
simply adopt an already written Texas state law, or that their legislators do 
not agree with it.400 However, in whatever capacity, each state should be 
encouraged to create some sort of law in their codes to combat the ever-
growing space industry and to prevent any disputes or conflicts involving 
space mineral ownership and use in their states.401 Overall and at the least, 
space minerals and space travel must be regulated on all levels—
international, federal, and state.402 Texas property law is just one starting 
place in a long journey of future legislation in space property interests.403 

 
 391. See id. 
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IV. CONCLUSION 

Now, back to the hypothetical in the year 2026: Jane and John’s space 
mineral dispute.404 The problem here lies in the lack of legislation on these 
minerals—who owns the right to the space resources, John or Jane?405 With 
the new proposed legislation, Section 78.002 of the Texas Property Code 
would resolve this conflict by looking at who first claimed ownership as it is 
defined in Section 78.001.406 In this case, if Jane claimed ownership first, she 
would possess the space mineral rights to those she claimed before John.407 
From there, she should meet with an Estate Planning attorney to effectively 
plan such ownership in accordance with her estate.408 

Due to the lack of space law in relation to property rights and estates, 
the Texas State Legislature should create additions to the Texas Property 
Code and the Texas Estates Code governing the ownership of space mineral 
rights for state residents.409 This Comment examined the history of space 
travel beginning with “The Space Race” all the way to present-day private 
commercial space travel and the new area of law that is space ownership.410 
With this new legislation, state legislatures can hopefully get ahead of what 
is soon becoming the “Private Space Race,” and make sure laws are in place 
to regulate ownership of minerals in space.411 While this Comment 
specifically covers space mineral law, private space travel opens a large door 
to many different aspects of unregulated activity that needs legislation.412 By 
starting the codification of space laws for private persons now, legislatures 
can save themselves the conflict when space law disputes arise without 
legislation to fall back on.413 
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