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I. INTRODUCTION

John, a seventy-five year old Texas resident, decides to hire Amy, an
estate planning attorney, to help him draft a will for the disposition of his
property.! John meets with Amy to discuss the details of his will and his
intentions regarding the disposition of his property.> During their meeting,
Amy takes diligent notes and asks John several questions relating to his
testamentary intent and the disposition of his property.® Using her notes and
the information she obtained regarding John’s testamentary intent, Amy
spends several hours drafting a will for John.*

After Amy completes her draft of John’s will, she schedules a meeting
with him to conduct the execution of the will.’ John brings two of his friends,
Bill and Cathy, to the meeting to serve as witnesses to the will execution.®
Upon his arrival, Amy asks John to thoroughly read through the will that she
has drafted and confirm that its provisions are in line with the needs and
desires he previously communicated.” After asking John to read through the
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will, Amy noticed a shift in his behavior.® Amy asked John several questions
to figure out if something was wrong, but John assured her there were no
problems.” Amy noticed that John spent a relatively short amount of time
reading through the will she drafted, which consisted of several pages.'
However, as John had insisted that there were no issues, Amy resisted her
urge for further questioning and the group continued with the execution of
John’s will."!

About ten years after the execution of his will, John passed away.'”
Shortly after, the executor of John’s estate admitted the will into probate.'?
Following the admission to probate, Sam, John’s son, who was expressly
omitted from John’s will, challenged the will with claims of fraud and undue
influence."* Sam decided to challenge the will because he was dissatisfied
and found the fact that his father omitted him from the will extremely unfair."

Sam’s claims of fraud and undue influence were founded on his father’s
illiteracy.'® Amy, upon learning of Sam’s challenges to the will she drafted,
was both shocked and confused.'” In all their time working together, John
never informed Amy about his illiteracy.'® However, it did make John’s
strange behavior on the day of his will execution seem more reasonable and
understandable to her."

The probate court ended up setting aside John’s will, ruling that John’s
inability to read, coupled with the lack of evidence proving his knowledge of
the will’s contents, rendered the will invalid and unenforceable.?’ As his will
was set aside, the disposition of John’s property was governed by Texas
intestacy laws, and Sam received a considerable portion of John’s estate.!

This hypothetical situation highlights the potential turmoil that
communicationally challenged testators might experience if their estate
planners do not take proper precautions.*” In order to prepare effective wills
for clients facing certain challenges to effective communication, estate
planners must exercise vigilance and take extra steps to ensure the validity of
such wills.” Without a heightened level of attention and care from estate

8. Id.
9. Id.
10. d.
11. I
12. Id.
13. Id.
14. Id.
15. Id.
16. Id.
17. Id
18. Id.
19. Id.
20. Id.
21. Id.
22. See Gerry W. Beyer, The Communicationally Challenged Testator, EST. PLAN. DEVS. FOR TEX.
ProOS. 1, 1 (2009).
23. Seeid.
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planners, communicationally challenged individuals face unsettling
possibilities of having their wills declared invalid or challenged in probate.**

Currently, communicationally challenged testators do not receive
adequate statutory protection in Texas.”> The Texas Estates Code lacks
provisions that might give estate planners guidance in successfully handling
the needs of communicationally challenged clients.” It remains imperative
that the considerable proportion of communicationally challenged
individuals in Texas receive proper legal counsel.”’” Thus, the Texas
Legislature should amend the Texas Estates Code to provide guidelines and
requirements for Texas estate planners which will give protection to the
significant proportion of individuals experiencing challenges with
communication.”®

Part II discusses the importance of effective communication in estate
planning as well as the potential negative impacts of specific communication
challenges in will drafting and execution, estate planning, and the probate
process.”’ Further, Part IT highlights current requirements for estate planning
under the Texas Estates Code and examines how Texas courts have
interpreted the Estates Code’s guidelines regarding testamentary capacity.*
Finally, Part II discusses the scope of guidance offered by the Texas
Disciplinary Rules of Professional Conduct.*!

Part III argues in favor of amending the Texas Estates Code to provide
testators experiencing challenges with communication an adequate level of
statutory protection.’”? In support of this argument, Part III includes an
examination of statutes from other states which offer guidance for testators
experiencing certain communication challenges.”® Further supporting this
argument, Part III discusses the inadequacies of the Texas Rules of
Professional Conduct in protecting the vulnerable class of clients facing
communication challenges.** Finally, Part III acknowledges the importance
of recent technological advancements and their potential positive impacts on
communication between clients and estate planners.*

24. Seeid.

25. Seeid.

26. See TEX.EST. CODE ANN. §§ 251.001, .051.
27. See Beyer, supra note 22.

28. Seeid.

29. See discussion infra Section 11.A-B.
30. See discussion infia Section I1.C-D.
31. See discussion infra Section IL.E.

32. See discussion infra Section I1I.A-B.
33.  See discussion infra Section III.C.
34. See discussion infra Section II1.D.
35.  See discussion infra Section IILF.
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II. BACKGROUND
A. Communication as an Integral Building Block of Estate Planning

To sufficiently meet clients’ various needs and desires, estate planning
practitioners must exercise effective communication.”® Communication
involves the imparting or exchanging of information from one source, place,
person, or group, to another.’’ Effective communication entails
“understanding instructions, acquiring new skills, making requests, asking
questions and relaying information with ease.”*® Effective communication
remains essential, specifically in the estate planning process, because
testators are required to communicate what property is currently in their
possession, what plans and desires they have for the disposition of such
property, the people they would like to include as beneficiaries, the people
they desire to omit from inheriting their property, as well as a myriad of other
points of information.** In addition, estate planning remains a relatively
complicated field and effective communication is an integral part of an estate
planner’s explanation of certain processes, details, and caveats which could
potentially be at play.*’

Effective communication remains the responsibility of an estate
planning practitioner to any individual seeking to utilize their services.*!
However, engaging in practices to bolster effective communication provides
benefits far outweighing the consequences associated with abstaining from
such practices.* The first notable benefit of engaging in effective
communication practices with clients is an attorney’s considerable increase
in awareness of both a client’s circumstances as well as the applicable law
which comes into play as a result.*” To achieve such awareness, an estate
planning practitioner can employ effective communication strategies

36. See Bradley T. Klontz, The Psychology of Communication in Estate Planning, J. Fin. Plan. (Jan.
2017), https://www.financialplanningassociation.org/article/journal/JAN17-psychology-communication-
estate-planni; see generally Gwynn W. Guzzeau, Communication Counts: Coaching Strategies for Estate
Planning Practitioners, Prob. & Prop. 52, 52 (2012) (explaining that undervaluing communication in the
estate planning and probate practice is to the detriment of clients).

37. See What is Communication?, SKILLS YOU NEED, https://www.skillsyouneed.com/ips/what-is-
communication.html (last visited May 16, 2023) (defining communication and explaining the
communication process).

38. Id.

39. See Guzzeau, supra note 36.

40. Seeid.

41. See Eric Mayfield, Sign Language Interpreters: Who Pays?, 33 <<Colo. Law.>> 29, 29 (2004)
(explaining that effective communication is the responsibility of an attorney to any person who seeks his
or her services).

42. See Guzzeau, supra note 36.

43. Seeid.
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including engaged and active listening, speaking with clarity,
open-mindedness, patience, respect, and awareness.*

Employing effective communication practices also results in the
development of deeper relationships with clients.* As attorneys and their
clients work toward achieving the same goals, clear and straightforward
communication strategies increase productivity considerably and accelerate
problem solving by reducing or eliminating misunderstanding and confusion
altogether.*® Moreover, effective communication with clients increases and
encourages trust, truth, and authenticity.*’ Increased trust with clients is
beneficial for attorneys because it increases the likelihood that such clients
will utilize their services for any future problems.*® Earning clients’ trust also
allows attorneys to build a strong, positive reputation within the community
they serve.®

In addition, estate planners should have an alertness of stigmas
surrounding certain communication challenges.’”® An awareness and
understanding of society’s stigmatization of such challenges will help estate
planners work and communicate more effectively with such clients and
strengthen their ability to ascertain the existence of specific communication
challenges.’! For example, people with communication difficulties are often
“stigmatized for being less intelligent, less educated and less capable” than
people who do not experience such challenges.’ Estate planners must learn
to avoid stigmatizing testators as it will lead to an increase in trust,
cooperation, understanding, and effective communication.” In addition, a
testator will be less likely to attempt to conceal a communication challenge
they might be somewhat embarrassed of if they feel comfortable and
understood.>* Attempting to understand clients’ perspectives and prioritizing
empathy are small steps which could make a world of difference for both
attorneys and the clients with whom they work.>

44. See Jennifer Lombardo, Elements of Effective Communication in the Workplace, STUDY.COM,
https://study.com/academy/lesson/elements-of-effective-communication-in-the-workplace.html (last
visited Jan. 2, 2023) [https://perma.cc/3NZZ-5WQ6].

45. See Top 5 Benefits of Developing Communication Skills, PRAC. (Sept. 12, 2022), https://practice
.do/blog/benefits-of-communication-skills [https://perma.cc/YR7S-BFCB].

46. Seeid.

47. Seeid.

48. Seeid.

49. Seeid.

50. See Marion Hersh, Deafblind People, Stigma and the Use of Assistive Communication and
Mobility Devices, 25 TECH. & DISABILITY 245, 249-52 (2013); Daine Taylor, Day in the Life:
Understanding the Experiences of People With Speech & Language Disorders, INCLUSIONHUB (Sept. 22,
2021), https://www.inclusionhub.com/articles/understanding-experiences-speech-language-disorders
[https://perma.cc/KY3U-3PMZ].

51. See Hersh, supra note 50; Taylor, supra note 50.

52. Taylor, supra note 50; see Hersh, supra note 50.

53.  See Hersh, supra note 50; Taylor, supra note 50.

54. See Hersh, supra note 50; Taylor, supra note 50.

55.  See Taylor, supra note 50.
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Estate planners have a unique responsibility to ascertain and meet
clients’ legal needs as well as their human needs.’® To accomplish these
goals, estate planning practitioners engage with clients as active participants,
working together to draft plans which will play a role in clients’ lives long
after any documents are signed.”’ The relationship between estate planners
and clients requires trust and involves assisting clients in understanding the
complexities inherent in estate planning and probate procedures.” Estate
planning attorneys have a responsibility to facilitate effective communication
with all clients, but especially with those experiencing challenges with
communication.” As stewards of relatively complicated and consequential
law, effective communication between estate planners and testators remains
a necessity that cannot be overlooked or undervalued.®

B. Communication Challenges Affecting Estate Planning

Clients experience a broad range of propensity for engaging in effective
communication practices.®’ Among other things, effective communication
requires an understanding of how multiple factors, including culture, level of
education, role identities, and individual personalities, influence a person’s
method of communicating.®* Developing a firm grasp on the impacts of each
of these factors requires a considerable amount of both dedication and
experience.® While knowledge of the existence and impacts of such factors
bolsters effective communication, estate planners must be aware of specific
communication challenges their clients might experience.*

Among the different types of attorneys, estate planners experience a
relatively high likelihood of working with clients experiencing some form of
communication challenge.®> For instance, a majority of the baby boomer

56. Guzzeau, supra note 36.

57. Seeid.

58. See id.; Hardy & Ireland, supra note 37.

59. See Maxfield, supra note 41.

60. Guzzeau, supra note 36.

61. Seeid.

62. Eric Coggins, Eight Factors Impacting Cross-Cultural Communication in the Workplace,
TOUGHNICKEL (Sept. 7, 2022), https://toughnickel.com/business/Factors-that-Impact-Cross-Cultural-
Communication [https://perma.cc/A62C-N7GQ]; see How Does Culture Affect Communication?, UNIV.
OF HOUS.—VICTORIA (July 15, 2020), https://online.uhv.edu/articles/undergraduate-studies/does-culture-
affect-communication.aspx [https://perma.cc/E9JR-KWPM].

63. Guzzeau, supra note 36; see Empathy—a Key to More Successful Communication, LEADERSHIP
& PERFORMANCE DEV., https://leadershipmanagement.com.au/empathy-a-key-to-more-successful-comm
unication/ (last visited Nov. 30, 2022) [https://perma.cc/NE3R-3HW7].

64. Communicating with Deaf Individuals, NATIONAL DEAF CENTER, https://www.nationaldeafcen
ter.org/recource-items/communicating-deaf-people/ (last visited Oct. 25, 2022) [https://perma.cc/T3QB-
C7U4]; Tips for Effective Communication, DEAF-HEARING COMMC’N CENTRE, https://dhcc.org/resources
/communication-tips/ (last visited Oct. 25, 2022) [https://perma.cc/38GC-XRLIJ].

65. See Charles Scott et al., Estate Planning Fundamentals: Practical Challenges & Perspectives,
ASPATORE 1, 4 (2009); see Abby White, How to Communicate with People Who are Blind or Visually
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generation is currently aged in their seventies.®® Commonly, old age is
associated with both declines in cognition and participation in the formation
of an estate plan.®” The growing population of relatively older individuals
experiencing cognitive challenges brings about an increase in estate
litigation.®® As “family members and other intended beneficiaries might use
a testator’s age and age-related behavior as reasons to challenge a will or
other testamentary document[,]” estate planners should be vigilant to prevent
communication challenges from negatively influencing their work and their
clients’ intents.”” Thus, estate planning attorneys should have a heightened
alertness for the potential presence of communication challenges, specifically
visual or hearing impairments, when beginning work with clients who are
relatively older.”

A considerable portion of Texas residents experience significant
communication challenges.”' Communication challenges are difficulties with
speaking, reading, writing, and understanding, which impact one’s ability to
transmit and share information.”” Manifestations of such challenges include
a considerable variety of physical forms.” Specific communication
challenges tending to present difficulties for testators include visual
impairments, hearing impairments, illiteracy, and a lack of proficiency in
understanding English.”*

Testators’ difficulties with communication can present problems
affecting multiple aspects of will execution.” For example, communication
challenges might affect a testator having adequate knowledge of the contents
of a testamentary document.”® In addition, such challenges may present issues
affecting the proper attestation of testamentary documents in the presence of
the testator.”’ Finally, certain communication challenges might also impact

Impaired, WORLD EYE CANCER HOPE (Oct. 12, 2020), https://wechope.org/resources/how-to-
communicate-with-people-who-are-blind-or-vision-impaired-part-2/ [https://perma.cc/X36C-D7XE].

66. Randall L. Nash, More to Come: Dementia and Estate Litigation, 89 WIS. LAW. 22, 23 (2016).

67. Id at22.

68. Seeid. at23.

69. Id. at22.

70. Seeid. at 23.

71. See generally People with Disabilities: A Texas Profile, TEX. WORKFORCE INV. COUNCIL 3
(June 2016), https://gov.texas.gov/uploads/files/organization/twic/Disabilities_Profile.pdf (discussing
disability data in Texas as of 2016) [https://perma.cc/47TVM-KVMT]; Effective Communications for
People with Disabilities: Before, During, and After Emergencies, NAT’L COUNCIL ON DISABILITY (May
27, 2014), https://rems.ed.gov/docs/Effective Communications (discussing programs for people with
disabilities different state have implemented or are developing) [https://perma.cc/QY4U-3PN4].

72. See Amy Govoni, Communication Challenges, UNIV. TOLEDO, https://www.utoledo.edu/depts/
csa/caringweb/communication.html (last revised 2012) [https:/perma.cc/6S5Y-7KRQ].

73. Seeid.

74. Beyer, supra note 22, at 1-4.

75. Id. atl.

76. Id. at 1, 3; Nash, supra note 66, at 24.

77. See Beyer, supra note 22, at 2.
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the validity of a testator’s signature on testamentary instruments.”® As
specific communication challenges have the power to impact several aspects
of the estate planning and will drafting processes, mitigating the potential
impacts of such challenges remains an important and necessary task for estate
planners.”

1. A Considerable Proportion of Testators in Texas Experience a Form of
Communication Challenge

In Texas, over 700,000 individuals experience some level of visual
impairment.*® Individuals with reported visual disabilities constitute more
than 2.5% of the total population of Texas.®' Additionally, over 350,000
people in Texas experience a hearing impairment.®* Individuals experiencing
hearing impairments comprise over 3.3% of Texas’ total population.*® Texas
also has the fourth lowest literacy rate among the United States, with only
81% of adults reported as literate.* Finally, among the United States, Texas
has one of the highest population of individuals who are not proficient in
English, with over 4.9 million people experiencing a limited ability to speak
or understand English.®

Millions of individuals in Texas face significant challenges to effective
communication.® Moreover, many communication challenges, such as
visual impairments and hearing impairments, tend to disproportionately
affect members of older populations.®” Thus, it remains highly likely that
Texas estate planners will encounter and work with communicationally
challenged testators.®® As the population of individuals experiencing a
communication challenge comprises a considerable proportion of the Texas

78. See id. at 2-3; Armendariz de Acosta v. Cadena, 165 S.W. 555, 558 (Tex. App—El Paso 1914,
writ ref’d).

79. See Scott et al., supra note 65; Guzzeau, supra note 36, at 52.

80. Blindness Statistics, NAT’L FED’N OF THE BLIND, https://nfb.org/resources/blindness-statistics
(last updated Jan. 2019) [https:/perma.cc/NX5F-TLX7].

81. K. Lisa Yang and Hock E. Tan, 2018 Disability Status Report: Texas, CORNELL UNIV.,
https://www.disabilitystatistics.org/reports/2018/English/ HTML/report2018.cfm?fips=2048000&html_y
ear=2018&subButton=Get+HTML#summary (last visited Feb. 27,2023) [https://perma.cc/47RS-XCKS].

82. Heather Hughes, Let’s Talk: Texas’ deaf community wants to dialogue, TRIBTALK (Sept. 29,
2017), https://www.tribtalk.org/2017/09/29/lets-talk-texas-deaf-community-wants-to-dialogue/ [https://
perma.cc/7LSY-E4F5].

83. Seeid.; see also Yang & Tan, supra note 81.

84. U.S. Literacy Rates by State 2022, WORLD POPULATION REV., https://worldpopulationreview.
com/state-rankings/us-literacy-rates-by-state (last visited Oct. 16, 2022) [https://perma.cc/6GMB-J9AD].

85. See Texas—State Demographics Data, MIGRATION POL’Y INST. (2019), http://www.migration
policy.org/data/state-profiles/state/language/TX [https://perma.cc/62TN-DSEF].

86. Seeid.; NAT’L FED’N OF THE BLIND, supra note 80; Hughes, supra note 82; WORLD POPULATION
REV., supra note 84.

87. See Pamela R. Champine, My Will be Done: Accommodating and Erring the Atypical Testator,
80 NEB. L. REV. 387, 392-95 (2001).

88. See Beyer, supra note 22, at 1.
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population, the laws in Texas must adequately acknowledge, reflect, and
protect the needs of such populations.*

2. Reasoning Behind the Neglect of Communicationally Challenged
Testators in Texas

Although a considerable proportion of Texans experience some sort of
communication challenge, namely visual or hearing impairments, the laws in
Texas have not adequately addressed or protected their needs.”® Laws are
currently in place to serve testators who do not experience any form of
communication challenge as well as testators on the other end of the spectrum
who are classified as having diminished capacity.”’ However, there are no
provisions in either the Texas Estates Code or the Texas Disciplinary Rules
of Professional Conduct aimed at serving members of the communicationally
challenged community for a myriad of reasons.’

First, the community of individuals experiencing difficulties with
effective communication exists in a sort of middle ground.”® Such individuals
do not receive proper protection under the laws in place for those individuals
who do not experience any challenges with communication, yet they are also
not afforded the protections in place for those individuals experiencing
diminished capacity.”* As communicationally challenged testators do not
experience difficulties to the extent of those with diminished capacity, the
Texas Legislature has not afforded such individuals the proper attention in
drafting and amending laws.”

Another reason for the lack of legislation is society’s historical lack of
emphasis on the importance of communication.” In the past, emphasis was
focused primarily on estate planning practitioners’ analytical and advocacy
skills.”” In the world of estate planning, communication as a whole has been
undervalued as a strategy for success.” Recently, however, more emphasis
has been placed on the value of effective communication in estate planning
and practitioners are beginning to realize that strengthening communication
skills will both increase the impact of legal counsel and enhance attorneys’
effectiveness.”

89. Seeid.

90. See TEX. WORKFORCE INV. COUNCIL, supra note 72; Beyer, supra note 22, at 1.

91. See TEX. EST. CODE ANN. §§ 251.001, .051; Tex. Disciplinary Rules of Prof’l Conduct R. 1.16,
reprinted in TEX. GOV’T CODE ANN., tit. 2, subtit. G, app. A, art. 10, § 9.

92. See EST. CODE §§ 251.001, .051; Tex. Disciplinary Rules of Prof’l Conduct R. 1.16.

93. See Tex. Disciplinary Rules of Prof’] Conduct R. 1.16.

94. See id.; EST. CODE §§ 251.001, .051.

95. See EsT. CODE §§ 251.001, .051; Tex. Disciplinary Rules of Prof’l Conduct R. 1.16.

96. See Guzzeau, supra note 36, at 52.

97. Seeid.

98. Seeid.

99. Seeid.
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One final significant reason for the lack of legislation regarding the
protection of testators experiencing many forms of communication
challenges is society’s historic treatment and perception of individuals
experiencing significant disabilities.'” In colonial America, individuals
experiencing disabilities were lumped together under one roof in facilities
that were frequently overcrowded and unsanitary.'”" Such individuals did not
receive the proper care, attention, and protection they deserved.'” These
negative attitudes towards individuals experiencing many forms of
disabilities lingered in society for centuries.'”> However, the emergence of
the disability rights movement in the twentieth century sparked a shift in the
treatment of individuals experiencing disabilities.'” Americans began
demanding equal rights and protection for those facing disabilities which has
served to change the societal perception of care.'” As American society has
advanced, increased emphasis has been placed on the treatment and
perception of those experiencing disabilities.'” As society’s perceptions and
priorities shift and evolve, the laws protecting and regulating them should as
well.'

Although there are several reasons for the historical lack of statutory
protection of testators experiencing difficulties with effective communication
in Texas, the laws must change now.'® The increasing focus on the
importance of effective communication as well as the shift in public
perception of individuals requiring a higher duty of care offer strong support
for amending both the Texas Estates Code and the Texas Disciplinary Rules
of Professional Conduct.'” Now is the time for Texas to adopt a broader
definition of professional responsibility in the legal profession, and estate
planning practitioners must lead the way.''”

100. See Perri Meldon, Disability History: Early and Shifting Attitudes of Treatment, NAT’L PARK
SERV., https://www.nps.gov/articles/disabilityhistoryearlytreatment.htm (last updated Oct. 31, 2017)
[https://perma.cc/TWT3-VMF7].

101.  Seeid.

102.  See id.

103. Seeid.

104. See Perri Meldon, Disability History: The Disability Rights Movement, NAT’L PARK SERV.,
https://www.nps.gov/articles/disabilityhistoryrightsmovement.htm  (last updated Dec. 13, 2019)
[https://perma.cc/DYU7-X5SMW].

105. Seeid.

106. See id.

107. Daniel M. Katz et al., Complex societies and the growth of law, SCIENTIFIC REPORTS (Oct. 30,
2020), https://www.nature.com/articles/s41598-020-73623-x [https://perma.cc/43US-YWK3].

108. See Disability History: Early and Shifting Attitudes of Treatment, supra note 100; Guzzeau,
supra note 36.

109. See Disability History: The Disability Rights Movement, supra note 104; Guzzeau, supra note
36.

110. Guzzeau, supra note 36.
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3. Legal Implications of Increasing Protection for Communicationally
Challenged Testators

Increasing statutory protection for the considerable population of
individuals experiencing communication challenges would have a plethora
of positive implications within the realm of estate planning.''! First, one of
the primary purposes of estate planning and will drafting is to ensure that
testators have control over the disposition of their property upon death.''
Enacting legislation to protect communicationally challenged testators would
help ensure that all individuals have the ability to reap the benefits offered by
estate planning and will drafting.'"?

Second, amending the Texas Estates Code or the Texas Disciplinary
Rules of Professional Conduct to provide requirements for attorneys would
provide necessary clarity and guidance in the realm of estate planning.'* As
a result, there would likely be less will challenges in probate proceedings.'"”
Thus, probate courts would be less flooded with individuals making baseless
challenges to the wills of testators experiencing communication
challenges.''® Judges presiding over probate courts could then focus their
attention on more pressing issues and individuals’ time spent dealing with
probate proceedings could be lessened.'"”

Finally, amending the current Texas legislation to provide protection for
testators experiencing difficulties with communication would offer more
structure for attorneys practicing estate planning.''® Neither the Texas Estates
Code nor the Texas Disciplinary Rules of Professional Conduct currently
provide estate planners with instructions or steps on sufficiently drafting wills
or planning estates for testators experiencing visual or hearing impairments,
illiteracy, or a limited proficiency in understanding English.'" Therefore,
estate planning practitioners are exposed to the considerable risk of being
sued for malpractice.'”® Having statutory requirements in place would
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[https://perma.cc/BW32-DDW1J].
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encourage estate planning attorneys to exercise risk management and conduct
their practice in such a way to avoid making inadvertent or accidental
mistakes when working with communicationally challenged testators.'*!

There exists a considerable variety of important reasons for amending
either (or both) the Texas Estates Code or the Texas Disciplinary Rules of
Professional Conduct to protect communicationally challenged testators.'*
The implications of such amendments on the field of estate planning and its
practicing attorneys remain poignant and far-reaching.'”® Such amendments
would have positive impacts for communicationally challenged testators,
their estate planning attorneys, probate judges, and beneficiaries.'**

C. The Texas Estates Code Requirements of a Valid Will

The Texas Estates Code chiefly governs will drafting and estate
planning practices in the state of Texas.'*> The Estates Code went into effect
in 2015 and contains a multitude of provisions that guide estate planners in
drafting instruments and working with clients.'*® For example, the Estates
Code contains the requirements for the drafting and execution of a valid
will."?” To be considered valid, a will must be:

(1) in writing; (2) signed by: (A) the testator in person; or (B) another person
on behalf of the testator: (i) in the testator’s presence; and (ii) under the
testator’s direction; and (3) attested by two or more credible witnesses who
are at least 14 years of age and who subscribe their names to the will in their
own handwriting in the testator’s presence.128

A will is sufficiently attested if two or more individuals witness the
performance of statutory requirements for the valid execution of a will.'* A
credible witness is an individual competent to testify to the will’s execution
who does not receive any pecuniary benefit under the will."** A witness’s
credibility is determined at the time the will is executed, and when a witness
does not receive any pecuniary benefit under the will, the will itself is
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evidence that the witness was validly credible.'*' As it exists now, the Estates
Code validity requirements for a will do not expressly or implicitly address
circumstances involving a testator experiencing any form of communication
challenge.'*

D. Testamentary Capacity Under the Texas Estates Code and in Texas
Courts

To make a valid will in Texas, a testator must have the requisite
testamentary capacity.'*® The Estates Code contains a provision including
each of the requirements for the necessary testamentary capacity.'** In Texas,
“a person of sound mind has the right and power to make a will” if such
person: “(1) is 18 years of age or older; (2) is or has been married; or (3) is a
member of the armed forces of the United States, an auxiliary of the armed
forces of the United States, or the United States Maritime Service” at the time
of the will execution.'** Texas courts have interpreted the term “sound mind”
to mean that one must possess “testamentary capacity” at the time of the will
execution.'**

To meet the “testamentary capacity” threshold, a testator must have the
mental capacity to sufficiently meet the following objectives:

(1) Understand the business in which the testator was engaged;
(2) understand the effect of the act in making the will; (3) understand the
general nature and extent of the testator’s property; (4) know the testator’s
next of kin and natural objects of the bounty as well as their claims upon
the testator; and (5) collect in the testator’s mind the elements of the
business to be transacted, and to hold them long enough to perceive at least
their obvious relation to each other, and to be able to form a reasonable
judgment as to them.'3’

Regarding testamentary capacity, a distinction must exist between a
testator’s inability to exercise his or her statutory right to make a will and a
testator’s unsoundness of mind."*® Additionally, when the probate of a will is
challenged on grounds of a lack of testamentary capacity, “the trial court is
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133. 1d.§251.001.
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138. See Payne v. Chance, 4 S.W.2d 328, 329 (Tex. App—Amarillo 1928, no writ).
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limited to determining whether the testatrix’s mental capacity measures up to
the legal standard of testamentary capacity.”'*

In Texas, the general law remains well settled that clients experiencing
communication challenges are not deemed to lack testamentary capacity
solely because such challenges exist.'*’ For instance, American Law Reports
expressed that “testamentary capacity, depending as it does on soundness of
mind and memory, is not affected by the fact that the testator is blind.”"!
Moreover, the fact that a testator is both deaf and blind “does not render her
incapable of making her will.”'* As long as a testator facing a
communication challenge has testamentary capacity, such challenge will not
prevent an individual from having the opportunity to execute a valid will.'*

E. The Guiding Hand of the Texas Disciplinary Rules of Professional
Conduct

Along with the Texas Estates Code, the Texas Disciplinary Rules of
Professional Conduct (the Rules) provide guidelines for Texas attorneys’
conduct in working with and representing clients.'** The Rules contain a
provision specifically regarding an attorney’s duty of communication.'’
Under this provision, lawyers are required to “keep a client reasonably
informed about the status of a matter and promptly comply with reasonable
requests for information.”'*® Moreover, the provision provides that “[a]
lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.”'*” While this
specific rule offers broad guidelines for communication, it does not
adequately address the existence of communication challenges or include
requirements for attorneys in the representation of clients facing such
challenges.'*®

In addition, the Rules contain a provision concerning attorneys’
competence and diligence in the representation of clients.'* Specifically,
lawyers are generally not permitted to “accept or continue employment in a
legal matter which the lawyer knows or should know is beyond the lawyer’s

139. 74 TEX. JUR. 3D Wills § 45; Chambers v. Chambers, 542 S.W.2d 901, 907 (Tex. App—Dallas
1976, no writ).
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S.W.2d 703, 709 (Tex. App—Corpus Christi 1964, no writ).
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competence.”'*® Competence is defined in the Rules as “possession of the
legal knowledge, skill, and training reasonably necessary for the
representation.”’>' The Rules require attorneys to meet a threshold of
competence regarding knowledge and application of the law necessary for
their representation of clients.'

However, this specific rule fails to provide guidance regarding an estate
planner’s representation of communicationally challenged testators as it
addresses attorneys’ competence of legal matters and not of clients’ ability to
communicate effectively.' The rule regarding competence and diligence
lacks requirements for attorneys to adequately ascertain and address the wide
range of needs their clients may potentially present.'>* In light of the
considerable population of individuals experiencing communication
challenges, the competence and diligence rule should require attorneys to
take certain steps in order to ensure the needs of all clients are properly met.'>

Finally, the Rules include a provision with requirements for attorneys in
representing clients with diminished capacity.'® Such rule instructs an
attorney who reasonably believes a client’s capacity is diminished to take
action which could include, but is not limited to:

[Clonsulting with individuals or entities that have the ability to take action
to protect the client and, in appropriate cases, seeking the appointment of a
guardian ad litem, attorney ad litem, or conservator, or submitting an
information letter to a court with jurisdiction to initiate guardianship
proceedings for the client . . . When taking protective action pursuant to (b),
the lawyer may disclose the client’s confidential information to the extent
the lawyer reasonably believes is necessary to protect the client’s
interests."”’

However, testator’s facing communication challenges are not generally
regarded as having diminished capacity.'®® Thus, this rule does not
adequately address the needs presented by clients experiencing
communication challenges in drafting and executing a will or estate plan.'>
Although the Rules adequately acknowledge and address the needs presented
by clients experiencing diminished capacity, they leave a gap regarding the
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protection of clients who have specialized needs, but do not meet the
threshold requirements for diminished capacity.'®

While the Rules offer guidance and requirements for attorneys in
representing most types of clients, they leave much to be desired in regard to
the treatment of clients facing communication challenges.'®' The failure of
the Rules to address the existence of communicationally challenged clients
or provide any relevant guidelines for lawyers who represent such clients
offers further support for the amendment of the Texas Estates Code.'®
Amending the Texas Disciplinary Rules of Professional Conduct and adding
interpretive comments to specific rules remain viable options for alternative
solutions to the problems communicationally challenged testators currently
face.'® However, in light of these alternate sources of potential solutions, it
remains imperative that the Estates Code is amended to adequately provide
for and protect testators experiencing difficulties with communication in
drafting and executing wills and planning estates.'®*

1. The Process of Amending the Texas Disciplinary Rules of Professional
Conduct

The Supreme Court of Texas adopted the Rules in 1990.'® Since their
initial promulgation, the Rules have been amended several times.'®® These
amendments have occurred for several reasons, including the heightening of
responsibility requirements and the increasing of consistency with the
American Bar Association’s Model Rules of Professional Conduct.'®” The
Texas State Bar, courts, and lawyers are familiar with the process and
threshold of purpose regarding amendment of the Rules.'*®

Amending the Rules requires adherence to a relatively simple set of
steps.'® Generally, the Supreme Court of Texas appoints a task force to study
and analyze the Rules in order to make recommendations for
improvements.'”” The appointed task force then compiles and submits its
recommendations to the court for review in conjunction with the ABA Model
Rules, the existing Texas rules, and other relevant and applicable law.'”!
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Then, the Court invites the public to comment on the proposed rules and
completes any proposed interpretive comments for the proposed rules.'”

The Court, in conjunction with the State Board of Directors, the
Discipline and Client-Attorney Assistance Program Committee, and task
force, then analyzes and reviews the proposed rules and comments once
again.'” Upon satisfaction with the state of the proposed rules, the Court
issues a referendum of the proposed rules.'” Members of the State Bar of
Texas are allowed to participate in the referendum and vote on whether to
approve the proposed amendments to the Rules.'”

If the proposed rules receive approval from a majority of the votes cast,
the State Bar of Texas Executive Director submits a Petition for Order of
Promulgation requesting the Court to adopt the proposed rules.'”® Generally,
the Court then approves and adopts the proposed rules, as well as the
interpretive comments, as set forth in the petition.'”” Upon the Court’s
acceptance and adoption, the proposed rules officially become a part of the
Rules.'”

Although the Rules have only existed for about thirty years, they have
successfully received several amendments and interpretive comments.'”
Amending the Rules and adding a scope-narrowing interpretive comment
remains a relatively efficient way to ensure that clients experiencing
communication challenges receive high-quality, fair legal representation.'®’

III. ARGUMENT

A. Amending the Texas Estates Code to Protect Communicationally
Challenged Testators

The Texas Estates Code requires amendment in order to ensure that
clients experiencing communication challenges—such as visual
impairments, hearing impairments, illiteracy, and proficiency in languages
other than English—receive adequate representation and protection in
drafting and executing wills and planning estates.'®" The amendments to the
Estates Code should include language providing guidelines for estate
planners in ascertaining whether and to what extent a client experiences
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difficulties with effective communication.'®* In addition, amendments to the
Estates Code should provide requirements for estate planning practitioners’
representation of testators who have been deemed communicationally
challenged.'® As the Estates Code currently exists, communicationally
challenged testators remain exposed to considerable risks, including failure
to meet the requirements of a valid will or having their wills contested on the
basis of such challenges.'®

Texas estate planning attorneys owe communicationally challenged
clients a higher duty of care than that which is required in working with
clients who do not face such challenges.'"™ When working with
communicationally challenged testators, estate planning practitioners must
be required to take specific steps to ensure the adequate preparation of estate
plans and wills.'®

First, an estate planner must make determinations concerning whether a
client is experiencing any communication challenges, and if so, to what
extent such challenges will impact the drafting, executing, or planning
processes.'®” Amendments to the Estates Code should be made to put
guidelines and requirements in place for estate planners in determining the
existence of communication challenges in clients.'®® Certain challenges will
be relatively easy to ascertain while others might be more difficult to
detect.'®

For example, a visual impairment may be evidenced by a guide who
aids the testator, a testator’s inability to read certain documents, or the
testator’s own admission.'”® However, it is often more difficult to determine
whether a client is illiterate or has difficulty reading because many of these
clients have tendencies to hide their illiteracy.'®' If an estate planner suspects
that a testator is illiterate or has difficulty reading proficiently, the
practitioner should politely inquire about the testator’s reading abilities.'**

If an estate planning attorney ascertains that a client is
communicationally challenged, he or she should consider what actions to
take to prevent such challenges from affecting the validity of a will or estate
plan.'”® The Estates Code must be amended to include language instructing
estate planners to take specific action after making determinations that the
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testator faces challenges with communication.'** Requiring estate planners to
exercise vigilance in drafting, executing, and planning for testators
experiencing struggles with communication will help ensure the validity of
their wills and estate plans as well as the effectuation of their testamentary
intent.'”

For instance, potential amendments to the Estates Code could require
estate planners to read aloud the will of a testator experiencing visual
impairment or illiteracy.'”® In addition, amendments to the Estates Code
could require estate planners to provide a translation of the will to testators
who are proficient in languages other than English.'””” With such
requirements in place, the likelihood of the effectuation of a
communicationally challenged testator’s intent increases while the
probability of challenges to their wills decreases.'”®

B. Aspects of Estate Planning Affected by Communication Challenges

1. Demonstrating a Testator’s Sufficient Knowledge of the Contents of
Executed Documents

Estate planning practitioners must be prepared to adequately handle the
difficulties of showing that communicationally challenged testators had
sufficient knowledge of the contents of the executed documents.'”
Amendments to the Estates Code requiring vigilance from estate planners in
working with communicationally challenged clients would make it much
easier to show that such a testator had sufficient knowledge of a document’s
contents.””

If it cannot be determined that a testator was knowledgeable as to the
actual text comprising the will instrument, testamentary intent will be
deemed as lacking.””' Testamentary intent remains a requirement for the
execution of a valid will; thus, the will would then be considered invalid
altogether.”** In addition, although a presumption of a testator’s awareness of
a will’s contents arises from its due execution, the blindness of a testator has
been used to rebut such a presumption.”” Similarly, a general presumption
of a testator’s knowledge of will contents arises when “a person of sound
mind, able to read and write, and in no way incapacitated to acquire
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knowledge of the contents of a paper, by exercising the faculties he has, signs
a testamentary paper, and has it witnessed as required by the statute.”*** Such
presumption may not apply to illiterate testators who are not able to read will
documents.?”® Thus, estate planners must draft wills for communicationally
challenged clients which sufficiently demonstrate the testator’s awareness of
the will’s contents.*"

When working with communicationally challenged testators,
practitioners must also prepare for potential difficulties that may arise in
proving that attestation occurred in the presence of the testator.’” Texas
courts have held that attestation is valid only if occurs in the “conscious
presence” of a testator.”®® For testators experiencing a visual impairment,
attestation is sufficient as long as the testator is capable of hearing or touching
the signing witnesses.”” As a safeguard, when working with a client who
experiences a communication challenge, an estate planner should always
include an attestation provision.?'’ The proposed amendments to the Estates
Code should include a requirement for an attestation provision for any
testator experiencing a communication challenge.*"!

Estate planning attorneys must give extra attention in drafting wills and
estate plans for communicationally challenged testators to ensure that
individuals who are not satisfied with the will cannot use communication
challenges as grounds for claims of fraud or undue influence.?'? In drafting
and executing wills for such clients, practitioners must be cognizant of the
possibility that a court might subject the will to a higher level of scrutiny,
even in the absence of other evidence.?"” If the proper care and attention is
not given in will drafting and execution, communicationally challenged
testators are at risk of not having their testamentary intents carried out.*'* The
proposed amendments to the Estates Code would decrease the likelihood of
communicationally challenged testators having their wills challenged in
probate on baseless claims.?'
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A higher duty of care must be required for estate planning attorneys
working with clients facing communication challenges.”'® However, no
existing Texas statute imposes such a duty on estate planning practitioners.*'’
Thus, the significant proportion of Texans experiencing communication
challenges face considerable risk and lack proper protection in drafting and
executing wills and estate plans.?'®

To mitigate such risk and provide adequate protection for
communicationally challenged testators, the Texas Estates Code must be
amended.”’” The current language of the Estates Code does not require
practitioners to take any additional steps when working with clients who
experience visual impairments, hearing impairments, illiteracy, or the
inability to effectively understand English.”* To effectuate the testamentary
intent for such challenged individuals and ensure that baseless claims are not
made against a will’s validity, attorneys must be required to work vigilantly
and use a higher standard of care than usual.**!

2. Adequate Attestation of Testamentary Documents

Communication challenges may present issues for estate planners in
ensuring the attestation of their clients’ wills meet statutory requirements.*?
Proper attestation occurs when at least two credible witnesses, age fourteen
or older, witness the performance of the statutory requirements to a valid will
execution.””® Texas courts have held that attestation is sufficient “where the
testator, unless blind, is able to see it from his actual position at the time, or
at most, from such position as slightly altered, where he has the power readily
to make the alteration without assistance.””** Attestation functions to support
the presumption that a will was duly executed without fraudulent
interference.??

In particular, clients experiencing some level of visual impairment face
the highest level of risk in having their wills deemed invalid for lack of proper
attestation.””® As such clients experience a range of difficulties in visually
witnessing the attestation of their wills, future challenges could be made on
the basis of one’s failure to adequately meet the “conscious presence”
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requirements.*?’ Thus, estate planners must be aware of steps to take during
the attestation of a testator experiencing a communication challenge, namely
a visual impairment, to ensure its validity cannot possibly be questioned.***

If an estate planner ascertains that a client is experiencing some sort of
visual impairment, the language amending the Estates Code would require a
heightened level of care in the execution of adequate attestation.”” To meet
the requirements of this proposed amendment, estate planners could include
an attestation clause specifically addressing a client’s visual impairment.?*
Such a clause would disclose a testator’s visual impairment and witnesses
would sign certifying that despite the testator’s visual difficulties, the will
received proper attestation in the conscious presence of the testator. **' The
current provisions of the Estates Code do not include any guidelines for estate
planners to ensure proper attestation for clients experiencing challenges with
effective communication.”*

3. Valid Testator Signature on Testamentary Instruments

In addition to proving knowledge of the will’s contents and sufficiently
meeting the requirements for proper attestation, a communicationally
challenged testator could potentially experience difficulty meeting the
signature requirements in the Estates Code.*** For instance, a testator may be
unable to sign for many reasons.** In such a case, the testator may require a
proxy signature.**’

Another individual may sign a will on the testator’s behalf so long as
the signature occurs in the presence of the testator and under the direction of
the testator.”*® While the Estates Code expressly allows for signatures by
proxy, Texas courts acknowledge in some cases that this act raises suspicions
of invalid will execution.”” Moreover, if it cannot be sufficiently shown that
a testator is able to write, the will is likely to be subjected to very close
scrutiny in Texas courts.”® Thus, the Estates Code requires amendment as
estate planners currently have no guidelines for certifying adequate
signatures on the wills of communicationally challenged testators and
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lessening the likelihood of a court’s suspicion regarding such a testator’s
signature.”*

Amendments to the Estates Code could include a range of potential
required actions which ensure the validity of a signature on the will of a
communicationally challenged testator.** For instance, an amendment to the
Estates Code could require the presence of a notary at the time a
communicationally challenged testator signs his or her will.**' Conversely,
amendments could require the inclusion of a written statement ensuring the
sufficiency of the signature, whether made by the testator or a proxy, for a
testator experiencing difficulties with signing.*** These potential
amendments provide avenues toward protecting the intent of testators facing
communication challenges.**

C. Statutory Requirements in Other States Supporting Amendment to the
Texas Estates Code

Proposed amendments to the Texas Estates Code gain further support
from the fact that other states have statutes addressing the duty of care
required for working with communicationally challenged testators.’** As
Texas remains the second most populous state in the United States, the
population of communicationally challenged individuals is also relatively
high.?** The Texas Legislature must have initiative and be at the forefront of
states providing statutory protections for clients, specifically testators, who
experience communication challenges.**®

For example, Article 1579 of the Louisiana Civil Code provides separate
requirements to execute a will for a testator who “does not know how to read
or is physically impaired to the extent that he cannot read.”’ Under Article
1579, the procedure for execution of a valid will is as follows:

(1) The written testament must be read aloud in the presence of the testator,
the notary, and two competent witnesses. The witnesses, and the notary if
he is not the person who reads the testament aloud, must follow the reading
on copies of the testament. After the reading, the testator must declare or
signify to them that he heard the reading, and that the instrument is his
testament . . . (2) In the presence of the testator and each other, the notary
and witnesses must sign the following declaration, or one substantially
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241. See LA.C1v. CODE ANN. art. 1579 (1999).

242. Seeid.

243. See Beyer, supra note 22.
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view.com/states (last visited Oct. 21, 2022) [https://perma.cc/CPMS5-UGBL].

246. Author’s original thought.
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similar: “This testament has been read aloud in our presence and in the
presence of the testator, such reading having been followed on copies of the
testament by the witnesses [, and the notary if he is not the person who reads
it aloud,] and in our presence the testator declared or signified that he heard
the reading, and that the instrument is his testament, and that he signed his
name at the end of the testament and on each other separate page; and in the
presence of the testator and each other, we have subscribed our names this
day of , 7248

This statute provides proper protection to communicationally challenged
testators and gives attorneys guidance in working to adequately meet the
needs and desires of such testators in Louisiana.”*’ The Texas Estates Code
should be amended to include language similar to the Louisiana Civil
Code.™ Although every state does not currently impose statutory
requirements for communicationally challenged testators, the relatively high
proportions of Texans experiencing significant communication challenges
highlight the necessity of amending the Texas Estates Code.>'

Although many states do not currently have statutory requirements in
place to protect testators experiencing certain communication challenges,
support for amending the Estates Code exists in various other sources.?** For
instance, the New Jersey Practice Series includes a variety of forms which
serve as guidelines for estate planners experiencing different
circumstances.”® These forms include a provision that estate planners can
include in a blind or illiterate testator’s will to increase the likelihood of
validity and provide a source of added protection.”*

Specifically, this provision provides certification from the attesting
witnesses that the will was “correctly and completely read to the said testator
and that upon the completion of such reading, the testator stated and declared
his understanding and approval of such instrument as his Last Will and
Testament,” and that the testator, though communicationally challenged, was
“of sound and disposing mind, memory, and understanding, under no
restraint or coercion whatsoever, and that he was fully competent to make the
will.”**> Although including this provision in communicationally challenged
testators’ wills is not currently required, this form still serves as guidance for
estate planners to assure effectuation of their clients’ intents.**® Moreover,
this form supports the need for amending the Estates Code because it
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highlights that precautions must be taken when working with
communicationally challenged testators, specifically those who are blind or
illiterate.”’

In addition, New Jersey’s statute including requisites for an individual’s
ability to make a will, coupled with the courts’ interpretation of such
legislation, highlight a primary source of reasoning behind the argument for
adopting legislation to protect communicationally challenged testators.>®
The New Jersey statute provides that “[a]ny individual 18 or more years of
age who is of sound mind may make a will and may appoint a testamentary
guardian.”®’ The brevity of this provision gives New Jersey courts ample
space for interpretation.”®® Such interpretations have had considerable and
relevant impacts on communicationally challenged testators.*®!

In Merritt v. Johnson, the court faced the task of determining the validity
of the will of an ill woman who did not possess the ability to read or write at
the time her will was executed.’®* The court held that because the testator did
not have the ability to read the will, “it was incumbent on the defendant to
prove that it had been fairly read or fully explained to her . . . and this rule
ought to be insisted on because...one of the executors...expressly
prohibited the testamentary witnesses from reading the same to [the] testatrix
before she signed it.”?%

In following their duty to interpret the existing law, courts have a wide
range of discretion.”** Therefore, statutory requirements should have a high
level of clarity and precision to prevent gaps in the protection of individuals,
specifically those experiencing relatively higher levels of vulnerability.?*®
Statutes failing to adequately address the higher level of needs posed by
communicationally challenged individuals leads to a heightened exposure to
risk for such individuals in the world of litigation.*® The language of New
Jersey’s statute and the courts’ interpretation of it show the importance of
amending the Estates Code to prevent similar situations in Texas.*®’

Another source of statutory requirements which supports amending the
Texas Estates Code exists in Nevada.”®® Section 136.210 of the Nevada
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Revised Statutes requires the translation of wills written in foreign
languages.”®® More specifically, the Nevada statute states that “[i]f the will is
in a foreign language the court shall certify to a correct translation thereof
into English and the certified translation shall be in lieu of the original.”*"
This specific Nevada statute exists in order to prevent confusion and ensure
the effectuation of a deceased individual’s testamentary intent.*”"

Section 136.210 of the Nevada Revised Statutes supports an amendment
to the Estates Code as it decreases the likelihood that an individual’s
testamentary intent will not be effectuated during probate proceedings.’’
Wills written in foreign languages have a high likelihood of coming from
testators who primarily speak and understand a language other than
English.””? Requiring a translation of wills originally written in a language
other than English obligates estate planning attorneys to engage in effective
communication with such clients.”’* A statute requiring an English
translation of a will written in a foreign language compels an estate planner
to develop a thorough understanding of the testamentary intent of a testator
who primarily understands a language other than English.”’> An estate
planning practitioner must have a comprehensive understanding of such
testator’s intent in order to ensure that there are no discrepancies between the
original will and the will translated into English.?’®

While many states have not yet enacted statutory provisions with
guidelines for will drafting and execution, estate planning, or probate for
testators experiencing difficulties with effective communication, there still
exists considerable support for amending the Texas Estates Code.””” Texas
has one of the highest state populations among the United States, thus
amending the Estates Code would ensure the availability of adequate
protection for a significant number of people.”’® Further, amending the
Estates Code would likely catch the attention of legislators and estate
planners in other states, likely inspiring a wave of legislative amendments in
support of those facing communication challenges.*”
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D. The Texas Disciplinary Rules of Professional Conduct do not Provide
Adequate Protection for Communicationally Challenged Testators

The Texas Estates Code requires an amendment to ensure that estate
planning attorneys in Texas are engaging in ethical behavior when drafting
wills and planning estates.”® The Rules were adopted by the Supreme Court
of Texas in 1990 for the purpose of providing lawyers a framework for
conducting an ethical practice of law.”®' Under the Rules, attorneys have a
duty to communicate effectively with their clients, engage in representation
of clients with competence, to work diligently in such representation, and not
to reveal a client’s confidential information during or after representation.?®?
In addition, the Rules impose specific duties on attorneys in the course of
dealing with clients experiencing diminished capacity.”

The Rules regarding an attorney’s duties of communication,
competence and diligence, and confidentiality do not adequately address the
unique needs presented by clients experiencing communication challenges,
especially in the realm of estate planning.”®* Additionally, the duties imposed
on attorneys working with clients experiencing diminished capacity do not
apply to clients facing communication challenges, as such challenges do not
constitute diminished capacity.”®® Thus, the Rules do not impose any specific
duties on attorneys working with clients experiencing any form of
communication challenge.”® These imposed lack of duties on estate planning
attorneys exposes communicationally challenged testators to a considerable
risk of receiving unethical legal aid.**’

1. Amending the Texas Disciplinary Rules of Professional Conduct to
Protect Communicationally Challenged Testators

Although the best solution for long term success regarding the issues
experienced by communicationally challenged testators and their estate
planners remains amending the Texas Estates Code, alternate actions could
also be taken to provide necessary protection.”®® For example, amendments
could be made to the Rules, specifically those regarding communication,

280. Author’s original thought.

281. See Tex. Disciplinary Rules of Prof’l Conduct Preamble: Scope; Peterson, supra note 165.

282. Tex. Disciplinary Rules of Prof’l Conduct Rs. 1.01(b), 1.03(b), 1.05.
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competence and diligence.”® In addition, a more practical solution could
include the addition of an official comment to the Rules detailing an
attorney’s duty of care in working with clients facing communication
challenges.””

The Rules operate as rules of reason for Texas attorneys, describing and
outlining “proper conduct for purposes of professional discipline.”*' Further,
the Rules include official comments which give attorneys context regarding
the correct adherence to and practice of relevant disciplinary rules.?*
Specifically, the comments “illustrate or explain applications of the rules, in
order to provide guidance for interpreting the rules and for practicing in
compliance with the spirit of the rules.”®”® However, the rules “are
imperatives, cast in the terms of “shall” or “shall not”,” while the comments
“are cast often in the terms of “may” or “should” and are permissive, defining
areas in which a lawyer has professional discretion.””** Moreover, the
comments do not themselves “add obligations to the rules and no disciplinary
action may be taken for failure to conform to the comments.”?>> However,
comments to the Rules remain extremely effective in increasing attorneys’
awareness of the presence of particular issues and the need to take specific
action in response to such issues.?*®

The Rules, promulgated in 1990, have previously been amended with
additions of various sections and interpretive comments.””’ The process for
adding interpretive comments to the TDRPC is substantially the same as
amending the Rules themselves.*®

Amending the Rules remains a practical alternative solution for a
plethora of reasons.?”’ First, while there is a comprehensive process in place
for amending the Rules, the time required to amend is generally significantly
less than that required for legislative amendments to a statutory code.’”
Second, as amendments to the Rules are voted on by members of the State
Bar of Texas, there is a higher likelihood of approval than that of a vote by
the Texas Legislature.*®' Finally, the process for amending the Rules allows
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for comments and recommendations from the public, likely increasing the
overall effectiveness and applicability of the proposed rules.**

Another alternate solution, adding interpretive comments to the Rules,
remains a plausible and practical choice.*”® Similar to an amendment of the
Rules themselves, adding a comment to the Rules would likely take less time
than amending the Estates Code.’® Additionally, as they primarily exist to
clarify and explain, adding comments to the Rules is easier than amending a
statutory code.’”> While adding comments to various rules in the Rules
remains a favorable alternate solution, the highest likelihood of adequately
protecting communicationally challenged individuals would come from
adding comments in conjunction with the proper amendments to the Estates
Code.*"

Amendment to Rule 1.03 regarding an attorney’s communication with
a client could provide communicationally challenged testators with higher
protection.*®” As it exists now, Rule 1.03 is relatively short and vague in the
guidance it provides practicing attorneys.*”® As a solution, language
expressly defining a communication challenge, offering guidance for
ascertaining the existence of various communication challenges, and
providing steps an attorney could take in the event of working with a
communicationally challenged testator should be added to the Rule.’*”

In addition, an amendment to Rule 1.01 regarding an attorney’s
competent and diligent representation could offer increased protection for
communicationally challenged testators.’'® Currently, this Rule states that an
attorney must not “frequently fail to carry out completely the obligations that
the lawyer owes to a client.”*!" However, the vagueness of this language
leaves much room for interpretation and fails to provide the level of guidance
that it should afford attorneys.*'*> Amendment to include a provision defining
competent communication and detailing its requirements would improve
effective communication between attorneys and clients experiencing any
challenges with communication.*'?

While amending these particular rules would likely have a beneficial
impact on ensuring the effectuation of communicationally challenged
testators’ intents, more practical solutions to this particular problem do
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currently exist.>'* As the Rules remain applicable to the conduct of practicing
attorneys in all fields, this proposed solution would only indirectly affect the
increase of protection for the specific population of communicationally
challenged testators.*'* However, adding an interpretive comment to either of
these Rules could potentially have a more direct impact on the estate planning
process for communicationally challenged testators.'®

Adding interpretive comments to either or both of the Rules on
communication, competent and diligent representation would help to
illustrate the proper and ethical course of action for the representation of
clients experiencing challenges with effective communication. *'” Such
comments could include language explaining the existence of
communication challenges.’'® Further, interpretive comments may be added
to illustrate situations involving communicationally challenged clients and
provide guidelines for attorneys representing such clients.’"” Adding
illustrative comments to the Rules might be a good starting point in working
toward equal protection for clients facing communication challenges, but
further action must also be taken.*?* Thus, amending the Texas Estates Code
remains the primary mode of mitigating risk and providing protection for
testators experiencing communication challenges.**!

E. Potential Language for Statutory Amendments to the Texas Estates Code

The Texas Estates Code must be amended to protect testators
experiencing various communication challenges, including visual and
hearing impairments, illiteracy, and difficulty understanding English, and
mitigate the risks they are currently exposed to in the realm of estate
planning.**? To properly amend the Texas Estates Code and provide such
protection, the Texas Legislature should add multiple provisions to the
section regarding the requirements of a valid will.**

The first amendment the Texas Legislature should make to the Estates
Code involves adding a provision specifically regarding testators who cannot
read.’** Similar to the provision in the Louisiana Civil Code, this addition
would specifically cover testators experiencing some level of visual

314. See Peterson, supra note 165.
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impairment or illiteracy.** This provision should be titled “Visually
Impaired Testator or Testator Unable to Read” or something substantially
similar.**® The provision should include special requirements for the
execution of a will of a visually impaired or illiterate testator.*?’ Similar to
the Louisiana provision, the amending language could be the same or
substantially similar to the following:

The [completed] written testament must be read aloud in the [conscious]
presence of the testator, the notary, and two competent witnesses [who are
at least 14 years of age]. The witnesses, and the notary . . . must follow the
reading on copies of the testament. After the reading, the testator must
declare or signify to them he [or she] heard the reading, and that the
instrument is his [or her] testament.*?

This proposed language includes a further requirement that a notary be
present at the execution of a will for testators experiencing these specific
communication challenges.’” Requiring a notary to be present in such cases
will decrease the chances that a communicationally challenged testator’s will
could be successfully challenged in probate.**

In addition, this proposed amendment should expressly address the
signature requirement of the visually impaired or illiterate testator.*' The
added language should include the following: “If the testator knows how, and
is able to do so, he or she must sign their name at the end of the testament
and on each separate page of the testamentary instrument.”**? Additionally,
the amendment should include language regarding a proxy signature for a
communicationally challenged testator:

If the testator is unable to sign, the absence of the testator’s signature does
not affect the validity of the . . . will if the testator indicates the reason for
the testator’s inability to sign and the authorized person makes note of the
inability on the will. In that case, it is permissible for any other present
person, including an attorney or one of the witnesses, at the direction of the
testator, to sign the testator’s name for the testator if the authorized person
makes note of this on the will ...>*
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This proposed amendment should also include a provision requiring an
attestation clause within the will of a visually impaired or illiterate testator.>**
A required attestation clause would increase the likelihood that such a
testator’s intent would be effectuated in the probate process.**® The statutory
amendment should require an attestation clause with language substantially
similar to the following:

The foregoing instrument consisting of [number] pages was signed,
published, and declared by [testator] to be [his] [or] [her] last will. We now,
at [his] [her] request, in [his] [her] presence, subscribe our names as
witnesses this the [day] day of [month]. For identification, we have each
initialed or signed each page of this will. We read this will and heard the
full contents of this will read to [testator] by [name of testator’s attorney or
computer software product] at the express direction of [testator] who was
unable to read [his] [her] will because [he] [she] is blind [visually impaired],
[illiterate, or otherwise unable to read]. We certify that the will was
accurately [and completely] read to [the] [testator].336

The addition of such language to the Texas Estates Code would provide a
considerably higher level of protection for testators experiencing certain
communication challenges.*’

In addition, amendment to the Estates Code could include similar
requirements and sample provisions for testators experiencing hearing
impairments.***

Finally, the Estates Code should be amended to include a provision
specifically aimed at providing guidelines and requirements for estate
planners in working with testators who are unable to understand English.**’
Requiring a detailed attestation clause specifically addressing the testator’s
difficulties and execution of the will would increase statutory protection and
decrease the likelihood of successful challenges to such testator’s wills.**
More specifically, the Texas legislature should add a provision to the Estates
Code aimed at protecting this population as Texas has an extremely high
proportion of individuals who primarily speak Spanish.**!
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F. Utilizing Technological Advancements in the Implementation of
Proposed Amendments to the Texas Estates Code

In February 2019, the Supreme Court of Texas adopted an amendment
to one of the comments following the Rules on competence and diligence.**
The comment discusses attorneys’ ongoing duty to maintain competence, and
includes the following language:

Because of the vital role of lawyers in the legal process, each lawyer should
strive to become and remain proficient and competent in the practice of law,
including the benefits and risks associated with relevant technology. To
maintain the requisite knowledge and skill of a competent practitioner, a
lawyer should engage in continuing study and education.***

This amendment emphasizes Texas attorneys’ obligation to educate
themselves on and utilize technology in a professionally competent
manner.*** Moreover, this amendment places a responsibility on attorneys to
understand and develop proficiency regarding the relevant benefits of
technological ~— advancements.**  Relatively = recent  technological
advancements provide a plethora of benefits that can considerably increase
attorneys’ ability to communicate effectively with clients, especially those
facing communication challenges.**®

The considerable technological advancements present today provide
further support for the proposed amendments to the Texas Estates Code.**’
Estate planning attorneys can utilize a myriad of forms of technology to
ensure effective will drafting and estate planning for their clients facing
communication challenges.**® As technological advancements are becoming
increasingly rapid, attorneys can easily obtain many forms of technology at
relatively low prices.** The technology currently available and accessible
will allow estate planning attorneys to easily meet a higher duty of care in
working with communicationally challenged testators.**’
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1. Relevant Technological Advancements Benefitting Visually Impaired
Testators

The rapid advancements in technology over the last twenty years
provide estate planning attorneys ample opportunities to establish effective
communication with all clients, but especially with those experiencing some
sort of visual impairment.>>' As advancements in technology have decreased
the difficulty and cost associated with effectively communicating with
communicationally challenged testators, amending the Estates Code to
include communication requirements would not place an unreasonable
burden on Texas estate planners.**? There are many ways that estate planning
attorneys can utilize technology and its benefits to ensure effective
communication with visually impaired clients.***

For instance, to successfully demonstrate that the requirements of a
valid will have been met and prevent baseless claims against the wills of
visually impaired testators, estate planners can execute a video recording of
the will execution.*** Performing a video recording of the execution of a
visually impaired testator’s will can be achieved with relative ease and at a
low cost.*> Moreover, a video of the will execution could be extremely useful
in evidencing that the testator had knowledge of the contents of the will and
executed the will in the absence of undue influence or fraud.**

Another form of technology that estate planners could implement when
working with visually impaired testators is a computer software product with
the ability to read a testator’s will aloud.*’” This specific form of technology
would be helpful as it could serve as evidence that the visually impaired
testator had adequate knowledge of the contents of his or her will.**® Similar
to a video recording of the will execution, this form of technology remains
widely available, low cost, and simple to use.”” As many technological
advancements exist which can improve communication between estate
planners and their visually impaired clients, requiring a higher duty of care
for such clients would not unduly burden attorneys.**
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2. Relevant Technological Advancements Benefitting Hearing Impaired
Testators

Technological advancements made and developed in the last twenty
years provide estate planning attorneys with a myriad of resources to bolster
effective communication with testators experiencing a wide range of hearing
impairments.*' Such technologies provide support for amending the Texas
Estates Code as providing the requisite level of care for clients with hearing
impairments because they are both cost effective and relatively easy to
achieve for estate planners.’® In fulfilling their obligation to maintain
competence of the relevant benefits of technology, estate planners can utilize
one or more of the available technological resources to ensure their hearing
impaired clients’ needs are met.’®

For example, when working with clients experiencing a hearing
impairment, estate planners may utilize a form of technology known as video
remote interpreting.’** Video remote interpreting exists as “a form of sign
language interpreting that allows people who are deaf or hard of hearing to
communicate with a hearing person at the same site via
videoconferencing.”** Video remote interpreting is a fee-for-service
business that can be utilized as an alternative to an in-person interpreter.**®
The use of video remote interpreting involves a qualified interpreter generally
located at a call center who signs everything the hearing person says to a web
camera.*®” The deaf or hearing impaired person then replies via web camera
and the interpreter voices their response to the hearing person or people.*®
Video remote interpreting provides many benefits, including its availability
in locations where there might be a lack of available qualified interpreters or
at times when an interpreter is needed immediately or on short notice.®

Another form of technology that could considerably benefit estate
planning attorneys working with hearing impaired testators is known as video
relay service.””® Video relay service is similar to video remote interpreting,
however, it differs in that it is utilized in the context of telephone
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communication.’”" In the utilization of video relay services, “The hearing
user communicates by voice, the non-hearing user communicates by video
using ASL, and the relay operator serves as a liaison, communicating by
voice to the hearing party and by video using ASL to the non-hearing
party.”*"”* Video relay service offers several significant benefits, including its
availability twenty-four hours a day, the required confidentiality of calls, and
the fact that providers do not charge either attorneys or clients for calls.’”®

In addition, estate planning practitioners may also utilize the benefits of
technological advancements by performing a video recording of the will
execution.’” Although it is not always necessary, videotaping the will
execution of a hearing impaired testator can be extremely useful in
demonstrating that such testator had the requisite knowledge of the will’s
contents as well as providing evidence that fraud or undue influence was not
at play.’”” Videotaping the execution of a will provides many benefits and
can be achieved easily at a very low cost to attorneys and their clients
experiencing any form of hearing impairment.*”

Utilizing such forms of technology when working with hearing impaired
testators remains a desirable option for estate planners as it lessens the
likelihood of will challenges based on fraud or undue influence.’”’
Employing online services and third-party interpreters as opposed to
allowing a testator’s friend or family member to interpret communication
between the testator and his or her attorney protects against such claims as
these individuals may have an incentive to translate inaccurately.’’® Current
services available due to recent technological advancements serve to ensure
that the testamentary intent of testators facing hearing impairments are
accurately effectuated.’”

3. Relevant Technological Advancements Benefitting Testators Who
Primarily Communicate in Languages Other than English

Recent technological advancements also provide an array of resources
for estate planning attorneys who are working with clients that have a primary
understanding of a language other than English, or who do not understand
English at all.*® As Texas has the second highest population of individuals
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who are not proficient in English, taking advantage of the benefits provided
by such technological advancements remains highly important for estate
planning practitioners in the state.*®' Similar to those available for visual and
hearing impaired testators, technological resources remain easily accessible
to estate planners at little to no cost.*®? The ease of accessing the considerable
benefits of such technologies supports the proposed amendments to both the
Texas Estates Code as well as the Rules.**

For example, several different foreign language translation services
remain easily accessible through the internet.*** Such online translation
services offer the assistance of translators with proficiency in a myriad of
different languages and knowledge of a range of industries.*® Estate planners
can arrange video conferences with reliable and knowledgeable translators
when meeting with clients who have a limited proficiency in English to
ensure effective communication.*®® The utilization of a knowledgeable
third-party translator can serve as useful evidence that a communicationally
challenged testator had thorough knowledge of the contents of their will or
estate plan and was not subject to any undue influence or fraud.**’

In addition, after drafting a will or any other estate planning documents
for a testator with limited proficiency in English, estate planning attorneys
can make use of technology to ensure the client’s intents are fulfilled.’®® A
wide range of online services exist which have the ability to translate
documents from one language to virtually any other language.’® However,
estate planners must remain vigilant in selecting which translation services
they would like to utilize as the contents of a will may be translated
differently depending on the translator.*®® After utilizing the benefits of
technology to translate the contents of a will to any foreign language, estate
planners should have testators thoroughly review the instrument to ensure
that their testamentary intent is not “lost in translation.”*”! Taking such steps
will bolster effective communication and provide extrinsic evidence ensuring
that baseless challenges are not made against the wills of those primarily
speaking languages other than English.>**
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Finally, estate planners can utilize certain forms of technology which
can read the contents of a will aloud in a language other than English.** In
the utilization of such technologies, testators with a limited proficiency in
understanding English are afforded the opportunity to object to any
discrepancies between an attorney’s draft of a will or estate plan and their
actual testamentary intent.”** Using such forms of technology would ensure
a testator’s knowledge of the will’s contents and evidence of the use of such
processes could be used as support to any will challenges.**

4. Relevant Technological Advancements Benefitting Illiterate Testators

Several technological advancements made in the last twenty years
provide substantial benefits to estate planning attorneys working with clients
who are illiterate.**® Taking advantage of such advancements in technology
will aid in the establishment of effective communication with illiterate
testators with relatively high simplicity and low cost.*’ Utilizing such
technologies allows estate planning attorneys the opportunity to certify that
the testamentary intents of their illiterate clients are fulfilled and provide
support that such clients had the necessary knowledge of the contents of their
will. >

Similar to clients experiencing visual impairments, testators
experiencing illiteracy will have difficulty with thoroughly reading the
contents of their own will.*** However, if their estate planners take the proper
steps, such testators will have no problem developing a comprehensive
understanding of the contents of their wills.*”’ First, estate planners can
employ computer software programs which have the ability to dictate written
documents.*”! The use of such programs can serve as extrinsic evidence
proving that the illiterate testator had the requisite knowledge of the contents
of his or her will.**> Additionally, estate planners can perform a video
recording of the will execution in order to document the testator’s knowledge
of the contents of the will and dismiss any suspicions of fraud or undue
influence.*” To ensure the effectuation of their clients’ testamentary intents,
estate planning practitioners should be vigilant and employ both of these
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technologies to ensure that issues do not arise in the probate proceedings for
illiterate testators.*"*

The advanced technology present and widely used today highlights the
urgent need for amendment to the Texas Estates Code.*”> Advancements in
technology and shifts in societal expectations should be reflected in Texas’
laws and regulations.*”® Well-known and easily accessible forms of
technology presently exist which can strengthen and ensure effective
communication between estate planners and testators experiencing visual and
hearing impairments, illiteracy, and a limited proficiency in comprehending
or reading English.*”” Estate planners have a responsibility to maintain
competence regarding the benefits presented by various forms of available
technology.*®® The implementation of technology into an estate planner’s
practice would be a relatively easy way to increase the likelihood of drafting
and executing valid wills and estate plans that cannot be easily challenged for
testators experiencing difficulties with communication.*”

IV. CONCLUSION

Communicationally challenged testators have as much of a right to the
effectuation of their testamentary intent as anyone.*'’ The importance of the
effectuation of an individual’s testamentary intent is evidenced by several
factors, including the heightened requirements for a valid will and the
relatively high levels of scrutiny exercised by probate courts.'' In light of
the high standards for valid wills and estate plans, there exists a surprising
lack of duties imposed on estate planning attorneys in working with clients
experiencing difficulties with communication.*'? As with the hypothetical
testator, John, and his estate planner, Amy, this lack of statutory guidance has
resulted in increased difficulty in ensuring the effectuation of
communicationally challenged testators’ intents.*'?

As communicationally challenged testators do not receive adequate
protection under the current duties imposed by the Texas Estates Code or the
Rules, amendments to the Texas Estates Code are imperative to mitigate the
risk of improper effectuation of such testators’ testamentary intents.*!
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Amending the Texas Estates Code or the Rules would ensure more equality
in the realm of estate planning and will drafting.*'>

415. See discussion supra Part I11.



