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[. INTRODUCTION

Estate planning is unique among the many different disciplines within the
practice of law, in that a person the lawyer has never met and has never been
the lawyer’s client may nonetheless sue for malpractice in many states." While
some states tether to the age-old concept of privity of contract, many other
states have long since abandoned it when applied to the field of estate
planning.® State law governing when and under what circumstances a non-
client beneficiary of an estate plan may sue the drafting attorney for malpractice
generally breaks down into three categories: (1) states that adhere to the strict
rule of privity of contract; (2) states that, at least ostensibly, apply a balancing
of factors test; and (3) states that apply a (supposedly) narrower, third-party
beneficiary rule.” Part II of this article will analyze the application of these
rules and the truth, according to the author, behind the billing for these rules by
the courts applying them.*

Estate planning may also be unique among legal disciplines for the
bountiful conflicts which may arise for the following reasons: (1) the lawyer
frequently represents persons with potentially conflicting interests, such as:
(a) husbands and wives or gay and lesbian couples; (b) multiple generations
such as parents and children; (c) a person such as a trustee who is both a
fiduciary and a beneficiary; (d) testators and beneficiaries such as charities;
(e) testators and, subsequently, the fiduciary or beneficiary; and (f) testators as
well as the corporate fiduciary named in the testator’s instrument; (2) the client
may ask the lawyer to act as fiduciary at the client’s death; (3) clients
sometimes want to make a gift to the lawyer, a member of the lawyer’s family,

1. See Jonathan C. Reed, Who Does A Probate Attorney Represent? THE LAW FIRM OF REED &
MANSFIELD, 2010, http://probatenevada.net/PorbateAttyClient.aspx (last visited Feb. 28, 2011).

2. Jeffrey A. Schoenblum, MULTISTATE AND MULTINATIONAL ESTATE PLANNING 2009 4-28 (CCH
Incorporated 2008) (1982).

3. See Charity Delich, What Is Privity of Contract, WISE GEEK, Feb. 8, 2011, http://www.wisegeek.
com/what-is-privity-of-contract.htm. See Christopher Armstrong, PRACTICE ERRORS IN TRUST PLANNING
AND ADMINISTRATION—WHAT YOU DON’T KNOW AND WHO YOU MIGHT KNOW ARE WHAT COUNT 1-2,
http://www.rmstrnglaw.com/publications/Practice%20Errors%20in%20Trust%20and%20Estate%20Planning
%?201.pdf (last visited Feb. 28, 2011). See MARYLAND LEGAL ETHICS 2.3:300.

4. See infra Part I1.
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or a charity with which the lawyer has some affiliation or affinity; and (4) in
most states, it is permissible for a lawyer to represent a client and also provide
non-legal, ancillary services such as accounting, tax preparation, fiduciary
services, financial planning, investment advice and brokerage, real estate
brokerage, and insurance brokerage.” These conflicts can create complicated
problems for the attorney (and indigestion for her carrier). Part III will address
the ethical rules on conflicts of interest in the context of estate planning.’

In Part IV, this article discusses problems that can arise for estate planning
attorneys who represent clients in matters in states other than the state in which
the lawyer is admitted to practice.” Problems arise when a client moves to a
new state and asks her existing attorney to continue to provide estate planning
advice or when the client has business, real estate, or other matters in another
state.® The question for the attorney is whether they may be engaged in the
unauthorized practice of law.’

Finally, Part V addresses another problem that arises frequently for estate
planners; that is, a client who has diminished capacity or may potentially be
subject to undue influence.'® This article discusses what the lawyer can or
cannot do when confronted with this problem."!

I1. WHO IS MY REAL CLIENT? CAN “NON-CLIENTS” SUE ME?

A. Do I Have a Duty as an Estate Planner to Non-Client Beneficiaries? In
California, a Theme Emerges

California has the most fully developed body of case law in states where
the rule of privity has been abandoned.'> The California courts describe a
multi-factored balancing test to determine whether an attorney has a duty to a

5. See Posting of David Goldman, Conflicts of Interest between Husband and Wife, FAMILY ESTATE
PLANNING LAWYERS BLOG, http://www.floridaestateplanninglawyerblog.com/2007/06/conflict-of-interest-
between-husband-and-wife.html (June 13, 2007, 4:46 PM EST); see also ABA Comm. on Prof’1 Ethics and
Grievances, Formal Op. 154 (1996); Posting of Joel A. Schoenmeyer, Who's the Boss? The Fiduciary-
Beneficiary Relationship, DEATH AND TAXES, http://www.deathandtaxesblog.com/2010/08/whos_the
boss_the fiduciaryben.html (Aug. 24, 2010); Karen Ruben, American Bar Association (ABA) Ethics
Commiittee Issues Journal Opinions on Conflicts In Probate and Insurance Areas, LORMAN Sept. 2005,
http://lorman.com/newsletter/article.php?article_id=106&newsletter id=36&category_id=8; Peter C. Valente
& Herbert Bockstein, Deference or Discretion: Assessing Fiduciary Eligibility, BLANK ROME, July 10, 2008,
http://www.blankrome.com/index.cfm?contentID=37&itemID=1836; Shirley B. Whitenack, Principles
Governing the Removal of Fiduciaries for Hostility and Conflict of Interest, SHENCK, PRICE, SMITH & KING,
LLP, http://www.spock.com/articles/removalof.cfm (last visited Feb. 28, 2011); MODEL CODE OF PROF’L
CONDUCT R. 1.8(c) (2008); ABA Comm. on Prof’] Ethics and Grievances, Formal Op. 08-451 (2008).

6. See infra Part II1.

7. See infra Part IV.

8. See infra Part IV.

9. See infra Part IV.

10. See infra Part V.

11. See infra Part V.

12.  See Phillip Feldman, How to Avoid Having Strangers for Clients, EXPERT LAW, http://www.expert
law.com/library/practice-management.thirdparties.html (last visited Feb. 28, 2011).
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non-client beneficiary.” In application, however, a theme emerges that more
aptly defines the circumstances in which a non-client beneficiary may or may
not sue the drafting attorney for legal malpractice.'* The theme from these
cases can be stated accordingly: Where the testator has clearly expressed her
testamentary intentions, but those intentions cannot be effectuated due to a
drafting or execution error caused by the attorney’s negligence, a duty to non-
client beneficiaries exists.'” However, when the instrument is otherwise valid,
but the testator’s intent is ambiguous or her intent is itself in issue, the courts
conclude that it would impose too great a burden on the profession to extend
the duty to beneficiaries.'®

One particularly significant rationale in support of the distinction between
these two types of cases can be stated as follows: In cases where the courts find
that a legal duty exists to non-client beneficiaries, the beneficiaries typically
have no effective remedy absent the ability to sue the attorney; the probate court
cannot validate an instrument that is invalid due to an execution or drafting
error, or read into an instrument a term that by statute must appear in the
instrument, even if extrinsic evidence exists to indicate the testator intended to
include such a provision."” In those cases in which no duty is found to exist,
however, the beneficiaries appear to have an adequate remedy in the probate
court.'® The beneficiaries could contest the instrument or seek interpretation or
reformation in the probate court to establish that the instrument failed to reflect
the testator’s true intent."”

1. Duty Exists when Intent Is Clear and Unambiguous

To begin, an attorney generally has no duty to a non-client beneficiary,
and the existence of a duty is a question of law for the court:

“‘A key element of any action for professional malpractice is the
establishment of a duty by the professional to the claimant. Absent duty there
can be no breach and no negligence.” (Goldberg v. Frye (1990) 217 Cal.
App.3d 1258, 1267 [266 Cal. Rptr. 483].)” (Skarbrevikv. Cohen, England &
Whitfield (1991) 231 Cal. App.3d 692, 700-01 [282 Cal. Rptr. 627].) (4)
“Duty, in the context of negligence analysis, has been said to be’ “a shorthand
statement of a conclusion, rather than an aid to analysis initself. ... ‘[D]uty’
is not sacrosanct in itself, but only an expression of the sum total of those
considerations of policy which lead the law to say that the particular plaintiff

13.  See Biakanja v. Irving, 320 P.2d 16, 19 (Cal. 1958).

14. See, e.g., id.

15. See, e.g., id.

16. See, e.g., id.

17.  See Fraser Sherman, Ohio Laws on Probating an Estate, EHOW, May 7, 2010, http://www.ehow.
com/list-6470799-ohio-law-probating-estate.html.

18. See id.

19. Seeid.
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is entitled to protection. ‘[Citations.]” “Courts . . . have invoked the concept
of duty to limit generally ‘the otherwise potentially infinite liability which
would follow from every negligent act . . . .”” ‘[Citations.]”.) (Radovich v.
Locke-Paddon, supra 35 Cal. App.4th 946, 954-55.).

(5) “As a general rule, an attorney has no professional obligation to

nonclients and thus cannot be held liable to nonclients for the consequences
of the attorney’s professional negligence . . . .” (Vapnek et al., Cal. Practice
Guide: Professional Responsibility (The Rutter Group 2002) 9 6:240, italics

omitted.). Consequently,

(333

[a]n attorney generally will not be held liable to a

third person not in privity of contract with him since he owes no duty to
anyone other than his client. The question of whether an attorney may, under
certain circumstances, owe a duty to some third party is essentially one of law
and, as such, involves “a judicial weighing of the policy considerations for
and against the imposition of liability under the circumstances. [Citation.]
“(Goodman v. Kennedy (1976) 18 Cal.3d 335, 342 [134 Cal. Rptr. 375, 556
P.2d 737].)’ (Schick v. Lerner (1987) 193 Cal. App.3d 1321, 1329 [238 Cal.
Rptr. 902].)” (Skarbrevik v. Cohen, England & Whitfield, supra 231 Cal.
App.3d 692, 701.)*

Biakanja v. Irving: For the first time in California, the California Supreme

Court held that an attorney may have a duty to the intended, third-party
beneficiaries of the client’s estate plan.21 Plaintiff, an heir, sued a notary who
drafted a will that, on its face, expressed the testator’s intent to leave the entire
estate to the plaintiff.” The notary failed to have the will witnessed, and the
plaintiff received only a one-eighth intestate share.” The court abrogated the
existing rule that required privity of contract to sue an attorney and articulated
six factors that a court should evaluate in determining whether a duty existed to
non-client beneficiaries:

(1)  The extent to which the transaction was intended to affect

the plaintiff;

(2) The foreseeability of harm to him;
(3) The degree of certainty that the plaintiff suffered injury;
(4) The closeness of the connection between the defendant’s conduct

and the plaintiff’s injury;

(5) The moral blame attached to the defendant’s conduct; and
(6)  The policy of preventing future harm.**

The court concluded that these factors militated in favor of finding a duty

owed to the plaintiff in Biakanja.” The facts presented by this case implicated

20.

Moore v. Anderson Ziegler Disharoon Gallagher & Gray, 135 Cal. Rptr. 2d 888, 892-93 (Cal. Ct.

App. 2003).

21.
22.
23.
24.

Biakanja v. Irving, 320 P.2d 16, 19 (Cal. 1958).
1d. at 16.

Id.

Id. at 19.
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the fifth and sixth factors articulated by the court.”® There was moral blame
attached to the defendant’s conduct, in that the notary was engaged in the
unauthorized practice of law.”” Finding in favor of a duty in this case also
advanced the policy of preventing future harm by deterring future illegal
activity.”

Biakanja fits within our theme because the instrument was invalid due to
an execution error caused by the notary.”” The beneficiary had no remedy in
the probate court because the court could not validate an instrument that failed
to satisfy the statutory requirements to constitute a valid will.*® Failing to
confer standing upon the beneficiary in such a case would, therefore, effectively
deny him any remedy.”'

Later cases have considered two additional factors to determine whether
an attorney should have a duty to non-client beneficiaries:

(1) The likelihood that the imposition of liability might
interfere with the attorney’s ethical duties to the client; and

(2)  Whether imposition of a duty would impose an undue
burden on the profession.*

Lucas v. Hamm: The California Supreme Court remanded to determine
whether, in drafting an instrument that violated the rule against perpetuities and
restraints on alienation, the attorney’s conduct fell below the standard of care.”
In doing so, the court affirmed the duty of the attorney to the intended, third-
party beneficiaries.’® Here again, the testator’s testamentary wishes were
clearly and unambiguously set forth in the instrument, but it was invalid due to
attorney negligence.”> The court noted that if the intended beneficiary could
not seek redress against the attorney, there would be no remedy.*®

Heyer v. Flaig: Plaintiffs, the two daughters of the decedent, sued the
decedent’s estate planning attorney for failing to effectuate the decedent’s
orally stated intention.”” Decedent told her attorney that she wanted her entire

25. Seeid.

26. Seeid.

27. Seeid.

28. Seeid.

29. Id.

30. Seeid. at 16.

31. Seeid.

32. See Goodman v. Kennedy, 556 P.2d 737, 737 (Cal. 1976); see also St. Paul Title Co. v. Meier, 226
Cal. Rptr. 2d 538, 540 (Cal. Ct. App. 1986).

33. See Lucas v. Hamm, 364 P.2d 685, 688 (Cal. 1961).

34. Seeid. at 685.

35. Seeid. (the result would be different today due to statutes now in existence in every state that would
save an instrument from failing by imposing a term that is in accord with the rule against perpetuities).

36. Lucas, 364 P.2d at 688.

37. Heyer v. Flaig, 449 P.2d 161, 161 (Cal. 1969).
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estate to pass to plaintiffs.”® Decedent also stated that she intended to marry.”
The will failed to make any provision for decedent’s future husband or to
express any intention to omit him.** The decedent executed her will and
married him ten days later.*' Seven months after, she died.*> After the
decedent passed away, her husband filed a petition to determine his right to an
intestate share as an omitted spouse, which was granted.* The court held that
the attorney had a duty to the plaintiffs that the attorney breached by failing to
carry out the testator’s testamentary direction.* Because the California Probate
Code requires that the instrument state an intention to omit a person who
becomes a spouse after the execution of all testamentary instruments, the court
could not effectuate the testator’s clear and undisputed intent, and the
beneficiaries had no other remedy but to sue the attorney for negligence.*’

Bucquet v. Livingston: Plaintiffs, the express beneficiaries of husband’s
and wife’s trust, sued the attorney who drafted separate trusts for the husband
and wife for failing to advise the couple of the adverse tax consequences that
would arise by giving each other a general power of appointment over the non-
marital portion of each other’s trust.** Plaintiffs claimed that the attorney’s
negligence diminished their inheritance.*’ The court of appeal held that a duty
existed to the intended beneficiaries and found that a reasonable person could
assume that the trustors intended for the attorney to minimize the estate and gift
taxes to the extent possible.”® This may be viewed as a possible departure from
our theme, in that the trustors’ intent was not so clearly stated, but it was a point
of such obvious importance to these, and most similarly situated, trustors to
minimize taxes with a common planning device, that the court could not
conceive of a reason the trustors would not have desired the common planning
technique.*’

Garcia v. Borelli: Decedent’s son sued for malpractice after settling a
dispute with the decedent’s widow.”® The decedent told the attorney of the
existence of community property held in joint tenancy for the sake of
convenience, and that the decedent wanted his share of the community property
to pass to his son and grandchildren.”’ The attorney drafted a will that was

38. Id. at162.

39. Id.

40. Id.

41. Id

42. Id. at 162-63.

43. Id. at 163.

44. Id. at 167.

45. Seeid.

46. Bucquet v. Livingston, 129 Cal. Rptr. 514, 514 (Cal. Ct. App. 1976).
47. Id.

48. Seeid. at 518.

49. Seeid.

50. Garcia v. Borelli, 180 Cal. Rptr. 768, 768 (Cal. Ct. App. 1982).
51. Id. at 769.
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ambiguous and failed to accomplish the decedent’s stated direction.’> The
court of appeal held that the attorney had a duty to the plaintiff, which he
breached.” The court also held that the plaintiff was not estopped from
pursuing the claim as a consequence of the settlement of the dispute with the
widow.™ Instead, the settlement merely mitigated the damage claim against the
attorney.”” Again, the decedent’s intent was undisputed, but this case is
different in the sense that there was an alternative remedy, which the plaintiff
pursued successfully.”® The fact that there was a settlement, in this author’s
opinion, suggests that the decedent’s intent was either not clear as to justify
imposing a duty on the attorney, or a decision to compromise that indicates the
plaintiff did have a direct remedy that should have militated against extending
the attorney’s duty to this non-client beneficiary.”’

Osornio v. Weingarten: Plaintiff, the decedent’s care custodian for
purposes of section 21350 of the California Probate Code, sued the decedent’s
attorney for failing to advise the client of the need to obtain a certificate of
independent review to effectuate the client’s stated intention of leaving the
entire estate to plaintiff.”® At trial in the probate case, the plaintiff failed to
prove by clear and convincing evidence that the gift was free from undue
influence.” The court of appeal held a duty existed, and that most estate
planning attorneys understand the need to obtain a certificate of independent
review so that it does not impose an undue burden on the profession to hold
that a duty existed.”” The case is consistent with our theme in that the gift to
the care custodian was presumptively invalid by statute due to an execution
error (the failure to obtain a certificate of independent review)." On the other
hand, it cannot be said there was no remedy in the probate court because the
care custodian had a right to establish the validity of the gift if she could prove
by clear and convincing evidence that the gift was free from undue influence.®*
The case may be said to be similar to the result in Garcia in the sense that
absent a completely successful remedy, the courts may determine that a duty
exists to non-client beneficiaries.”’ This author again believes the courts should
not extend duties to non-client beneficiaries as a means of making attorneys the
guarantors or insurers of results that may not be completely satisfactory to the
beneficiary for a variety of reasons beyond the control of the attorney.

52. Id.

53. Id at771.

54. Id.

55. Id.

56. Id.

57. Id.

58.  Osnoria v. Weingarten, 21 Cal. Rptr. 3d 246, 249 (Cal. Ct. App. 2004).
59. Id.

60. Id.

61. Id. at263.

62. Id. at252-53.

63. Id. at 263; ¢f. Garcia v. Borelli, 180 Cal. Rptr. 768, 768 (Cal. Ct. App. 1982).
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There are a number of other problems with the court’s decision. For
example, previous case law found a duty when the intention of the testator was
unambiguous, and as will be seen, no duty is found to exist when that intention
is ambiguous.** The very purpose of section 21350 is to create a statutory
presumption that can be overcome only by clear and convincing evidence that a
gift to a disqualified person was free from undue influence and was the
testator’s true intent.”> Thus, the court should not have held that a duty existed
where the testator did not by law intend the gift to the plaintiff (absent clear and
convincing evidence to the contrary).®® It should not be the policy of the courts
to provide disqualified persons with a remedy where the legislative policy is to
disqualify them. It is an undue burden on the legal profession to be the
protectors of persons who by law and by important public policies, are not to be
recipients of gifts except in limited circumstances. While this means that some
negligent attorneys will not be responsible for their acts and some testators’
intentions will be frustrated, this seems to be the better policy choice if the
disqualified person cannot prove by clear and convincing evidence that the gift
was free from undue influence.

2. No Duty when Intent Is Ambiguous or at Issue

Ventura County Humane Society v. Holloway: Various societies for the
humane treatment of animals sued the testator’s attorney for ambiguously
defining the intended beneficiaries of the will.”” The will provided that 25% of
the residue would be distributed to the “Society for the Prevention of Cruelty to
Animals (Local or National).”® Various humane societies petitioned to
determine their entitlement to a non-exclusive portion of the residuary gift.*’
The San Francisco Society for the Prevention of Cruelty to Animals, however,
claimed it was exclusively entitled to the benefits of the residuary gift.”” The
probate court in San Francisco disagreed and an appeal was filed.”" Before the
appeal could be heard, the executors settled by paying the bulk of the gift to the
San Francisco society.”” The other humane societies sued the attorney for
malpractice, but the court of appeal held that no duty existed to anyone other
than the unambiguously stated beneficiaries.” Since it was ambiguous whether

64. See, e.g., Ventura County Humane Soc’y v. Holloway, 115 Cal. Rptr. 464, 469 (Cal. Ct. App. 1944).
65. See CAL. PROB. CODE § 21350 (West 2004).

66. See Osnoria v. Weingarten, 21 Cal. Rptr. 3d 246, 250 (Cal. Ct. App. 2004).

67. Ventura, 115 Cal. Rptr. at 464.

68. Id.

69. Id.

70. Id.

71. Id.

72. Id.

73. Id.
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the testator intended to benefit these plaintiffs, the court of appeal refused to
give them standing to sue for malpractice.”

Radovich v. Locke-Paddon: Plaintiff, the testator’s husband, sued his
wife’s attorney for failing to obtain in a reasonable fashion the due execution by
the wife of her draft will.” The wife was undergoing chemotherapy treatment
for cancer when she instructed her attorney to prepare a new will.”® At the
wife’s instructions, the attorney prepared a will that would have created a
testamentary trust to benefit her husband during his lifetime.”” The spouses had
previously entered into an agreement that they had no community property, and
the wife had provided substantially less to her husband in a prior will.”® The
attorney delivered the draft will to his client.” Two months later, the wife
passed away without having executed her new will.** The husband sued for
malpractice alleging that the attorney failed to carry out the wife’s clear
testamentary wishes in a reasonably prompt and diligent manner by failing to
obtain his client’s execution of the will before she passed away.®' The court of
appeal rejected the husband’s argument that a duty existed.*” Interestingly, the
case is similar to those mentioned above where the testator made her intentions
known orally, but the attorney failed to carry out those intentions.” In those
cases, the courts imposed a duty.*® The difference in this case is that the
testator never executed her will.* The attorney provided the will to her, but she
did not sign it.** Thus, one might reasonably question whether it really was her
intent. Her testamentary intent was ambiguous. It is probably for this reason
that the court declined to impose a duty on the attorney unlike the
aforementioned cases.

Moore v. Anderson Zeigler Disharoon Gallagher & Gray: Plaintiffs,
children of the trustor who were adversely affected by a trust amendment
prepared by the defendant law firm, sued for malpractice alleging that the
attorney should have refused to prepare the trust amendment because the trustor

74. Id.

75. Radovich v. Lock-Paddon, 41 Cal. Rptr. 2d 573, 574 (Cal. Ct. App. 1995).

76. Id. at 575.

77. Id.

78. Id.

79. Id.

80. Id.

81. Id. at 575-76.

82. Id.;see also Sisson v. Jankowski, 809 A.2d 1265 (N.H. 2002) (holding no duty when lawyer brought
estate planning documents to client suffering from cancer to client in nursing home, client decided he wanted
a contingent beneficiary in will, and rather than interlineating, lawyer took documents back to office and
returned three days later when she concluded client lacked capacity; client died intestate and intended
beneficiary sued for malpractice).

83. Biakanja v. Irving, 320 P.2d 16 (Cal. 1958); Lucas v. Hamm, 364 P.2d 685 (Cal. 1961); Heyer v.
Flaig, 449 P.2d 161 (Cal. 1969).

84. See Biakanja, 320 P.2d at 19; see also Lucas, 364 P.2d at 689; Heyer, 449 P.2d at 167.

85.  Radovich, 41 Cal. Rptr. 2d at 575.

86. Id.
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allegedly lacked capacity.®” In this case of first impression, the court of appeal
held that the lawyer owes no duty to beneficiaries to refuse to prepare an estate
plan based on the capacity of her client.*® The court held that the lawyer owes
that duty only to the client, and that it would impose too great a burden on the
profession to require the estate planner to make determinations as to capacity,
which are often extremely difficult and outside the expertise of attorneys.*” The
court explained that no duty should be extended to the beneficiaries because the
very intent of the trustor is the question at issue, distinguishing it from the
drafting and execution error cases:

In the Biakanja-Lucas-Heyer line of cases, there is clearly no potential
for conflict between the duty the attorney owes to the client and the duty the
attorney owes to intended beneficiaries. The testator and the beneficiaries
want what the will allowed. The intention of the testator is certain in the
circumstance presented in those cases. Only the negligence of the attorney,
resulting in the invalidity of the document or bequest, frustrates the intention
of the testator.

In contrast, where the testamentary capacity of the testator is the basis
for a will challenge, the true intent of the testator is the central question. That
intent cannot be ascertained from the will or other challenged estate plan
document itself. The attorney who is persuaded of the client’s testamentary
capacity by his or her own observations and experience, and who drafts the
will accordingly, fulfills that duty of loyalty to the testator. In so
determining, the attorney should not be required to consider the effect of the
new will on beneficiaries under a former will or beneficiaries of the new will.

The extension of the duty to intended beneficiaries recognized in
Biakanja, Lucas and Heyer to this context would place an intolerable burden
upon attorneys. Not only would the attorney be subject to potentially
conflicting duties to the client and to potential beneficiaries, but counsel also
could be subject to conflicting duties to different sets of beneficiaries. The
testator’s attorney would be placed in the position of potential liability to
either the beneficiaries disinherited if the attorney prepares the will or to the
potential beneficiaries of the new will if the attorney refuses to prepare it in
accordance with the testator’s wishes . . . .

In the situation presented in Biakanja, Lucas and Heyer, intended
beneficiaries of the invalid will or trust documents were left with no remedy
and no way to secure the undisputed intention of the testator. Their only
avenue for redress was via a malpractice action against the negligent attorney.
In contrast, beneficiaries disinherited by a will executed by an incompetent
testator have a remedy in the probate court. They may contest the probate
and challenge the will on the ground that the testator lacked testamentary

87. Moore v. Anderson Zeigler Disharoon Gallagher & Gray, 135 Cal. Rptr. 2d 888, 889-90 (Cal. Ct.
App. 2003).

88. Id. at 902.

89. Id.
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capacity at the time of executing the will. That is precisely what appellants
did in this case.

In addition, the other factors relevant to the duty analysis are less
compelling here than in the Biakanja-Lucas-Heyer situation. Although
appellants allege that Clyde lacked testamentary capacity, it is far less clear in
this case than in the drafting and execution error cases that the testator
intended to benefit appellants to the exclusion of Michael. As drafted, the
will here is effective to carry out the presumed intention of the testator. It
does exactly what it purports to do. The question of Clyde’s capacity or lack
thereof is one that cannot be determined from the will itself, unlike those
cases involving invalidly drafted or executed wills in which the document
itself demonstrates the intention of the testator to benefit the beneficiary.

As did Radovich, this case presents both practical and policy reasons for
refusing to extend the duty in these circumstances. We, too “must be
sensitive to the potential for misunderstanding and the difficulties of proof
inherent in the fact that disputes such as these will not arise until the
decedent—the only person who can say what he or she intended—has died.”
(Radovich, supra, 35 Call. App.4tyh at p. 964.). Similarly, the ‘foreseeability
of harm’ to appellants, and the degree of certainty that they ‘suffered injury’
attributable to respondents’ conduct, and the ‘closeness of the connection’
between their conduct and the injury the appellants assertedly suffered are
less than in the Biakanja, Lucas and Heyer cases.””

As noted above, the court was also persuaded by the fact that the
beneficiaries in the so-called “drafting error cases” had no remedy other than a
malpractice case, whereas the beneficiaries in Moore could contest the
instrument on the grounds of capacity.”'

Boranian v. Clark: An attorney, acting at the direction of the decedent’s
boyfriend at a time when the decedent was terminally ill, quickly deteriorating,
and near death, drew a will for decedent that left her business to the boyfriend
and her house to her children.”> The attorney verbally summarized the terms to
decedent at her hospice and she signed the will.” She died a few days later.”*
The children sued the attorney for malpractice and breach of fiduciary duty
claiming that the decedent had told the children only a few months earlier that
she intended the business to pass to them.”” The court held that the children
had no standing to pursue a malpractice case against the attorney on the theory
that the children should have received more of the estate than expressly
provided for under the instrument.”® The court explained:

90. Id. at 896-97.

91. See id.; Moore, 135 Cal. Rptr. 2d at 88§9-90.

92. Boranian v. Clark, 20 Cal. Rptr. 3d 405, 406 (Cal. Ct. App. 2004).
93. Seeid.

94. Id

95. Id.

96. Id.



2011] MALPRACTICE MELEE 253

The primary duty is owed to the testator-client, and the attorney’s
paramount obligation is to serve and carry out the intention of the testator.
Where, as here, the extension of that duty to a third party could improperly
compromise the lawyer’s primary duty of undivided loyalty by creating an
incentive for him to exert pressure on his client to complete her estate
planning documents summarily, or by making him the arbiter of a dying
client’s true intent, the courts simply will not impose that insurmountable
burden on the lawyer.97

Hiemstra v. Huston: Decedent’s son sued the attorney who drafted
decedent’s new will at the behest of the decedent’s second wife, claiming that
the attorney was part of a scheme by the second wife to unduly influence the
decedent and deprive the son of his interest in his father’s estate.”® The son
alleged that his father had retained a lawyer to prepare a prior will to make
certain that specifically identified gifts went to the wife and the residue to the
son.”” The son further alleged that the wife procured the defendant (a different
attorney) to draft the new will that left the entire estate to the wife.'” The son
alleged that the attorney, procured by the second wife, went to the decedent’s
hospital and wrongfully induced him into signing the new will, which did not
reflect decedent’s true testamentary intent.'”’ The trial court sustained the
demurrer by the attorney, and the court of appeal affirmed, holding that the son
had no standing to sue because the issue was not whether the instrument
contained a drafting error or was executed improperly, but whether the will
reflected the decedent’s actual intent:

In each of the foregoing cases [Biakanja, Lucas and Heyer], the alleged
negligence of the draftsman resulted in some kind of legal defect in the will
which ultimately frustrated in whole or in part the testator’s expressed intent
and the very objective of the document which but for the defect would have
attained. The situation is far different from the one presented by plaintiff’s
pleading in which the will, admittedly validly executed by the testator
possessed of testamentary capacity, contained no legal deficiency which
prevented his wishes expressed therein from being carried out.'”?

Chang v. Lederman: Raphael Schumert, a physician, met Chang, a nurse,
while working at a hospital in 1994.'” They lived together for several years
before marrying in 2004.'" About six months before the marriage, Schumert

97. Id. at 411 (emphasis added).
98. Hiemstra v. Huston, 91 Cal. Rptr. 269, 269 (Cal. Ct. App. 1970).
99. Id. at 269-70.
100. Id.
101. Id.
102. Id. at 272.
103. Chang v. Lederman, 90 Cal. Rptr. 3d 758, 762 (Cal. Ct. App. 2009).
104. Id.
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retained Lederman to prepare a revocable trust.'”” Schumert had been

diagnosed with terminal cancer.'” The trust, executed a few months before the
marriage, provided for gifts of $30,000 and certain personal property to Chang
and $10,000 to Wenna Tancio, with the residue to Schumert’s only child, Roy
Schumert, to be held in trust.'"”” Schumert named Roy’s mother as trustee of
Roy’s trust.'® The trust further provided that his residence was to be sold and
that Chang must vacate the residence within thirty days of Schumert’s death.'”
A month or so later, Schumert executed an amendment prepared by Lederman
reducing the gift to Chang to $15,000 and eliminating the gift to Tancio.'"
Following the marriage, Schumert executed a will to dispose of his assets in
Israel.'"! There was no provision for Chang or expression of any intent to
revoke the trust.''> According to Chang, five or six months after the marriage,
Schumert, now seriously ill, instructed Lederman to revise the trust to leave the
entire estate to Chang (with the understanding that Chang would give Roy
$250,000 when he turned 25)."” Lederman refused and told Schumert he
would be sued by Roy’s mother if he revised the trust.'"* Lederman also
advised Schumert to have a psychiatric evaluation before making further
amendments.'"

After Schumert’s death, Roy’s mother, Etti Hadar, retained Lederman to
assist in the administration of the estate.''® Chang filed an action seeking to
revoke the trust and to award her half of the estate as an omitted spouse.''” The
trial court ruled that the will executed in Israel following the marriage
precluded the application of that doctrine and found that the trust was valid and
had not been revoked by the will.'"* The court further ruled that Chang’s action
violated the no-contest provision in the trust.'"’

Chang then filed a lawsuit against Lederman for breach of fiduciary duty,
professional negligence, and various other claims.'" Chang alleged that
Lederman owed her a duty as an express, intended beneficiary of the trust (she
was to receive a $15,000 gift), and he breached that duty by failing to revise the
trust to give the entirety to her.'”' Lederman’s demurrer was sustained without

105. Id.
106. Id.
107. Id.
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