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SYMPOSIUM PROGRAM AGENDA

Panels available for viewing at:
https://www.nacdl.org/EnforcementMaze/

and

http://www.instituteforlegalreform.com/events/the-enforcement-maze

8:55—9:10 a.m.

9:10 — 9:20 a.m.

9:20 — 10:25 a.m.

10:25 —11:30 a.m.

11:30 — 11:50 a.m.

12:00 — 1:00 p.m.

Morning Keynote Address: The Honorable Bob Goodlatte, U.S. House of Representatives
(R-VA 6th District) and Chairman, House Committee on the Judiciary*

Opening Remarks: Norman L. Reimer, Executive Director, National Association of Criminal
Defense Lawyers

The Rise of Over-Criminalization: This panel discussed the inappropriate criminalization of what
are truly civil or regulatory/administrative problems/disputes as well as inadequate criminal intent
requirements and the problem with strict liability crimes.

Reginald J. Brown, Partner and Chair, Financial Institutions Group, Wilmer Cutler
Pickering Hale and Dorr LLP

John F. Lauro, Principal, Lauro Law Firm

Kate C.Todd, Senior Vice President and Chief Counsel, U.S. Chamber Litigation Center

Moderated by: John D. Cline, Principal, Law Office of John D. Cline

Bearing Down: This panel addressed over-charging/overzealous enforcement and the pressures on
businesses and individuals under investigation and engaging in plea bargaining, including collateral
consequences for companies (debarment, exclusion) and for individuals (jail, loss of licenses).

John H. Beisner, Partner, Skadden, Arps, Slate, Meagher & Flom LLP

Beth J. Hallyburton, Assistant General Counsel, GlaxoSmithKline

Kurt Mix, Former Deepwater Drilling Engineer, BP America

BarryJ. Pollack, Member and Chair, White Collar & Internal Investigations Practice,
Miller & Chevalier

Moderated by: Harold H. Kim, Executive Vice President, U.S. Chamber
Institute for Legal Reform

The Symbiotic Relationship Between Over-Criminalization and Plea Bargaining:

This TED Talk-inspired presentation discussed the manner in which these two phenomena relied
on each other to come to dominate our modern criminal justice system.

Lucian E. Dervan, Associate Professor of Law, Belmont University College of Law

Special Remarks: Lisa A. Rickard, President, U.S. Chamber Institute for Legal Reform

Keynote Address: The Honorable David W. Ogden, Partner, Wilmer Cutler Pickering Hale and
Dorr LLP and Former Deputy Attorney General of the United States

The Enforcement MAZE | Over-Criminalizing American Enterprise



https://www.nacdl.org/EnforcementMaze/
http://www.instituteforlegalreform.com/events/the-enforcement-maze

1:15—2:00 p.m. A Lack of Balance in the System: Criminal Discovery & Grand Jury Inadequacies & Abuses: I
This discussion featured two legal experts and explored the inadequacies and abuses of two important
facets of criminal procedure that combine to create an unfair playing field for persons and entities.

Ross H. Garber, Partner, Shipman & Goodwin LLP
Timothy P. O'Toole, Member and Chair, Pro Bono Committee, Miller & Chevalier

2:00—2:20 p.m.  The Shadow Regulatory State: A Look at Federal Deferred Prosecution Agreements:
This TED Talk-inspired presentation discussed the ways in which federal prosecutors have
increasingly pressured corporations to enter into deferred or non-prosecution agreements that
entail not only hefty fines but significant changes to business practices, with no showing of
wrongdoing or judicial supervision.

James R. Copland, Senior Fellow and Director, Legal Policy, The Manhattan Institute

2:20—3:20p.m.  The New Prosecutorial Focus: Individuals in the Age of Over-Criminalization: This panel
explored the impact of the recent “Yates Memorandum” — a directive from Sally Quillian Yates,
Deputy Attorney General of the United States, regarding individual accountability for corporate
wrongdoing.

Lisa A. Mathewson, Principal, The Law Office of Lisa A. Mathewson

Matthew S. Miner, Partner, Morgan, Lewis & Bockius LLP

Ellen S. Podgor, Gary R. Trombley Family White-Collar Crime Research Professor and
Professor of Law, Stetson University College of Law

Moderated by: Barry Boss, Co-Chair, Criminal Defense & Internal Investigations,
Cozen O’Connor

3:20—4:20 p.m.  The Public Policy Consequences and the Road to Recovery: This panel addressed the erosion of
respect for criminal law, costs incurred by taxpayers, over-incarceration, and the squashing of business
ingenuity and growth, and explored solutions to these problems.

Christopher Bates, Counsel to Senator Orrin Hatch, Senate Committee on the Judiciary
Douglas A. Berman, Robert J. Watkins/Procter & Gamble Professor of Law,
The Ohio State University Moritz College of Law
Joseph Luppino-Esposito, Policy Analyst, Center for Effective Justice & Right on Crime
Shana-Tara O’Toole, Director of White Collar Crime Policy, National Association of
Criminal Defense Lawyers
Moderated by: Jonathan Bunch, Vice President & Director of External Relations,
The Federalist Society

4:20 — 4:30 p.m. Afternoon Keynote Address: The Honorable Orrin Hatch, U.S. Senate (R-UT), Chairman,

Senate Finance Committee and Former Chairman, Senate Judiciary Committee
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NACDL's Common Sense Grand Jury Reform Proposals (Plus Two)

Ross H. Garber

The U.S. Constitution provides for the right to
be indicted by a grand jury. Undergirding this right is
the notion that the grand jury is a bulwark against overly
aggressive prosecutors. As it has evolved, however, the
grand jury process has instead become, in virtually all
cases, simply a tool of the prosecution, presenting hardly
a speed bump to prosecutors who wish to investigate,
issue broad subpoenas for information, haul individuals
in for boundless questioning, and, ultimately, issue
indictments. Some might argue that the entire notion of
the grand jury process is anachronistic. But a few
common sense reforms could restore the federal grand
jury to its intended role.

The National Association of Criminal
Defense Lawyers (NACDL) has been on the leading
edge of advocating for such reforms. Following
significant study of the issue, NACDL issued a
detailed report and proposed a “Bill of Rights for the
Grand Jury.”

One of NACDL's most important proposed
reforms addresses the right to counsel for witnesses
before a grand jury. Currently, witnesses must testify
before the grand jury alone; they may not be
accompanied by counsel. There is and can be no
rational justification for this. Accordingly, the NACDL
Grand Jury Bill of Rights appropriately calls for the
right of a witness to be accompanied by counsel. The
Bill of Rights makes clear that the role of counsel for
a grand jury witness is extremely limited: the witness’s
attorney could be present in the grand jury room with
her client and provide the client advice. The witness’s
attorney would not, however, be permitted to address
the grand jurors, stop the proceedings, object to
questions, stop the witness from answering a question
or otherwise take an active part in the proceedings.
Given the significance of a witness’s grand jury
testimony, including potentially exposing the witness
to criminal charges, it is difficult to imagine a just
reason to oppose this proposed reform.

Another significant NACDL proposal is that
a prosecutor be required to provide patently
exculpatory information to the grand jury. In other
words, if a prosecutor knows of information that would
exonerate the target of an investigation, it would be
improper for the prosecutor to obtain an indictment
without first making the grand jurors aware of this
information. As with the first proposal above, it is
difficult to imagine a principled reason for opposing
this reform.

In addition, NACDL’s proposed Grand Jury
Bill of Rights provides that witnesses shall have
adequate advance notice of their appearance before the
grand jury, identified in the NACDL proposal as 72
hours. This proposal would ensure that witnesses have
adequate time to prepare and receive legal advice. In the
event of a true emergency, this period could be reduced.

Another proposed grand jury reform that bears
mentioning is the right of a grand jury witness to
obtain a transcript of his testimony. While some courts
have granted motions by witnesses for such transcripts,
others have declined to do so. Thus, at present, a
witness must generally rely on his memory for the
details of his grand jury testimony, unless that witness
is working with the government, in which case
prosecutors often permit the witness to read a grand
jury transcript or be read relevant portions. As
NACDL pointed out in its Grand Jury Bill of Rights:
“Allowing witnesses called by the prosecutor at trial to
review their own transcripts, while denying this right
to any other witnesses recalled to the grand jury or
called as a defense witness at trial, fosters a system of
mere gamesmanship that denigrates the integrity of
tederal grand jury proceedings.” Permitting grand jury
witnesses to obtain a transcript of their testimony
would remedy this unfairness.

Each of NACDLs proposed grand jury
reforms reflects a thoughtful, balanced approach. In
addition to the NACDL proposals, I would add two
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other proposed grand jury reform measures, both of
which apply primarily to corporations that receive
grand jury subpoenas for documents.

I. Narrowly Tailored and Reasonably
Timed Subpoenas

Grand jury subpoenas for documents shall be
narrowly tailored to obtain potentially relevant
information and shall provide reasonable time for
response. With respect to electronically stored
information (ESI), the government shall engage in a
good faith effort to agree with the recipient of the
subpoena on a list of custodians and search terms.
Absent extraordinary circumstances, the government
shall accept as reasonable searches performed through
electronic predictive coding.

The cost and disruption associated with grand
jury subpoena compliance can be devastating. All too
often subpoenas are drafted with excessive breadth and
ambiguity. The agent or prosecutor drafting the
subpoena may assume that, at least in the first instance,
more is better than less, and that the scope of the
subpoena may be narrowed and tailored through
negotiations with the recipient. The government often
specifies an unrealistically early return date, hoping to
get the attention of the recipient, and, again, likely
assuming a more realistic date will be arrived at
through negotiations.

These overly broad and aggressive subpoenas
Undue

disruption and expense may result as the recipient

cause recipients understandable panic.
scrambles to comply with the letter of the subpoena
before the return date. Meanwhile, the government
may neither expect nor demand compliance with the
strict terms of the subpoena. And, in any event, such a
broad, aggressive subpoena furthers no significant law

enforcement objective. At the outset, therefore, the

government should specify a scope and timeframe that
are realistic and justified based on the circumstances.

The government should also work with the
recipient on a methodology for searching ESI. Leaving
it to the recipient, particularly one that is
unsophisticated, in such circumstances is, at best,
potentially wasteful and, at worst, counterproductive.
Worse is a refusal by the government to negotiate in
good faith with a subpoena recipient regarding the
search methodology and parameters. In light of recent
advances, predictive coding may be the most efficient
methodology to identify potentially responsive
documents. Accordingly, the government should
always consider predictive coding, when agreeable to a
subpoena recipient, as a first option. Otherwise, the
government should always engage in early, good faith
negotiation of the custodians and search terms to be
used to identify responsive documents.

II. Target Notifications for Corporations
and Corporate Agents

Upon request, and absent compelling reasons
to the contrary, the government shall disclose to
counsel for a corporation that has received a federal
grand jury subpoena whether the corporation or any
corporate director, officer or employee is a target of a
tederal grand jury investigation.

A proper response by a corporation to a grand
jury subpoena may depend on whether it is simply in
possession of documents relevant to a criminal
investigation of an unassociated third-party or, instead,
the corporation itself, or one of its officers or agents, is
a target of the grand jury investigation. Pursuant to the
tederal sentencing guidelines and current Department
of Justice guidance, including the so-called “Yates
Memo”, a corporation is rewarded for taking certain
affirmative  steps in

response to grand jury
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investigations, including by providing information
about wrongdoing of its personnel. Moreover, a
responsible corporation will endeavor to ensure that its
subpoena compliance is prompt and complete, and not
compromised by actions of corporate employees.
Accordingly, absent compelling reason to the contrary,
it is important and just that the government timely
inform corporate recipients of grand jury subpoenas
whether the corporation itself or one or more of its
personnel is the subject or target of the investigation.

Conclusion

It is long past time for Congress to implement
significant reform in the federal grand jury process.
The NACDL proposals, in addition to those outlined
above, would make the grand jury process more just
and fair without impairing law enforcement.

chairs the Government Investigations
practice at Shipman &

-I Goodwin LLP. His clients in-

clude public officials and

agencies, multi-national
companies, executives,
professionals, journalists

and others facing signifi-
cant challenges. He has represented
three governors in impeachment pro-
ceedings: Governor Robert Bentley of Al-
abama, Governor Mark Sanford of South
Carolina, and Governor John Rowland of
Connecticut.

The Enforcement MAZE | Over-Criminalizing American Enterprise



18

Confronting the “See What Sticks and Who Flips™

Perils of Federal Conspiracy Law

Shana-Tara O’Toole

For almost as long as the concept of the crime of
conspiracy has existed, there have been judges who were
concerned about how such laws might be unfairly wielded
in the hands of prosecutors. In 1925, Justice Learned Hand
called conspiracy the “darling of the modern prosecutor’s
nursery.” In 1949, Justice Jackson explained that the crime
of conspiracy “is so vague that it almost defies definition. ..
7% And, in 1990, Judge Frank H. Easterbrook of the
Seventh Circuit noted that “prosecutors seem to have
conspiracy on their word processors as Count I; rare is the
case omitting such a charge.” Defense lawyers have also
been criticizing federal conspiracy laws for decades,
recognizing that these laws often ensnare people with very
little knowledge or direct involvement in criminal
wrongdoing.’ Despite these criticisms, a majority of federal
judges, however, have historically been tolerant of
increasingly broad uses of conspiracy.

The dissents in the recent Ocasio® decision give
hope that such tolerance might be starting to wane. While
the majority opinion reads as a depressing dissertation on
all the things that a prosecutor need 7of prove before
someone is convicted of conspiracy, three members of the
Supreme Court criticized the application of the Court’s
conspiracy doctrine — at least in a specific Hobbs Act
context — and dissented. Chief Justice Roberts and
Justice Sotomayor lamented that “conspiracy has long
been criticized as vague and elastic, fitting whatever a
prosecutor needs in a given case.” Citing to a much older
decision, they expressed disapproval of the Court’s broken
promise to “view with disfavor attempts to broaden the
already pervasive and wide-sweeping nets of conspiracy
prosecutions.” Perhaps most enlightening was their
statement that the majority’s decision “rais[es] the specter”
that federal prosecutors will “charg[e] everybody with
conspiracy and see[] what sticks and who flips.” Such
candor from the Court regarding what prosecutors can
do with unlimited discretion is refreshing.

So what can be done to rein in the problem?

Certain states have adopted reforms that curtail overly
broad conspiracy laws. It is time for efforts to revise federal
conspiracy laws to find some momentum. Here are three
much-needed reforms to get us back on track.

But First, A Primer. ..

There are multiple federal statutes that
criminalize conspiracies, but when someone is referring
to the federal conspiracy statute, they mean 18 U.S.C. §
371. Section 371 reads, in part:

If two or more persons conspire either
to commit any offense against the
United States, or to defraud the
United States, or any agency thereof in
any manner or for any purpose, and
one or more of such persons do any act
to effect the object of the conspiracy,
each shall be fined ... or imprisoned ...
or both....

Decades of case law have made clear that none
of conspiracy’s legal elements must be proven by direct
evidence and can all be inferred from circumstantial
evidence.!” Unfortunately, such evidence often includes
the use of statements of an alleged co-conspirator, which
are admissible for their truth despize the fact that they
are hearsay.! Agreements to conspire need not be
explicit; they, too, can be inferred.’? Long-standing legal
precedent requires at least one “overt act” by a
conspirator for a conspiracy to occur,” but, surprisingly,
the overt act need not be illegal. It can actually be legal
conduct,™ or worse, it can even involve constitutionally
protected conduct.” It can be trivial or minor conduct
and can even be an act that “has no tendency to
accomplish” the conspiracy.'® A defendant is vicariously
liable for all criminal acts performed by co-conspirators
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in furtherance of the conspiracy.' In fact, a person even
becomes liable for actions anyone in the conspiracy took
before joining the conspiracy.’® A person is liable for all
these criminal acts even if they did not know the acts
took place.”

L. All Federal Conspiracy Laws Should Require
That Someone Actually Did Something

While the main federal conspiracy statute, 18
U.S.C. § 371, requires an “overt act” within the conspiracy
to occur before a prosecution should proceed, other federal
conspiracy statutes, unfortunately, do not. To prevent
unfairness and in support of more uniform law-making,
all conspiracy laws should include this element.

For example, a drug conspiracy under 21 U.S.C.
§ 846 criminalizes many different kinds of drug
conspiracies under the Controlled Substances Act,
including the conspiracy to distribute, the conspiracy to
manufacture, and the conspiracy to possess.”’ No
conspiracy charge under 21 U.S.C. § 846 requires an overt
act.! In a different part of the federal code, 18 U.S.C. §
2339B criminalizes conspiring to “provide material
support or resources to a foreign terrorist organization.”
No overt act is needed to prove this conspiracy either.”
The Racketeer-Influenced and Corrupt Organizations
Act (RICO),at 18 U.S.C. § 1962, was originally adopted
to make possible the prosecution of mobsters engaged in
a widespread criminal enterprise, but now increasingly is
used in a much broader manner involving all types of
conduct. It also allows prosecution for conspiracy to
perform any of the hundreds of actions that fall under the
definition of “racketeering” enumerated in § 1961. RICO
also fails to require prosecutors to prove an overt act.?*

In the white collar context, 18 U.S.C. § 1956
covers a wide array of conduct that constitutes the
crime of money laundering. The Supreme Court has
held that no overt act is required to prosecute a
conspiracy to violate § 1956, % thus opening the door
for the conviction of a person who has agreed with
another to do something that constitutes money
laundering, but who fails to actually do it.

The legislative adoption of several substantive
tederal conspiracy laws — from the drug context to the
white collar context — without an “overt act” requirement
was ill-conceived and should be corrected. All federal
conspiracy laws should require that someone actually &id
something before they can be convicted of conspiracy.

"To be meaningful, the overt act should consist of
a “real and substantial step toward accomplishment of the
conspiratorial objective.”® In addition, the overt act
should be accompanied by a specific intent to commit the
conspiratorial objective. “This element is all too often
discounted or even ignored.” The overt act requirement
should actually require conduct, not mere speech.? Lastly,
constitutionally protected speech or conduct should
definitely not be permitted to satisfy the overt act
requirement.? Surely, if a criminal conspiracy did occur,
the government can identify one overt act that comprises
actual conduct and that is not constitutionally protected.

II. Federal Conspiracy Laws Should Not Convict
Someone for Something Someone Else Did,
That They Might Not Even Have Known About

In 1946, the Supreme Court created a vast new
theory of criminal conspiracy liability.* In Pinkerton .
United States, the defendant was charged with conspiracy
to defraud the Internal Revenue Service, even though he
was in jail at the time for another crime, and even though
it was his brother who actually perpetrated the fraud. A
member of a conspiracy may be responsible for
“substantive offense[s] . .
conspirators in furtherance of the conspiracy,” the Court

. committed by one of the

ruled, even if “there [ils no evidence that [he] counseled,
adwised or had knowledge of those particular acts or offénses.”!
In essence, the Court ruled that Daniel Pinkerton was
guilty of conspiracy because he and his brother had
initially agreed to commit the fraud, thus making Daniel
criminally responsible for the acts of his brother even if
he did not participate in those acts, or even know they
occurred. The only limitations on this theory of liability
are that the crime must be “reasonably foreseeable” and
“in furtherance of the conspiracy” — elements that are
routinely satisfied despite attenuated circumstances.

For over two hundred years, federal courts have
rejected common law theories of criminal liability, and
when the Court created a new liability for substantive
crimes of a co-conspirator, the so-called “Pinkerton Rule”
created one of the only exceptions to this time-honored
bar against judicial law-making.*> As scholars and
defense lawyers have explained, “[t]his is an exceptional
assault on the principle of separation of powers, and one
that a future Supreme Court could revisit.”** The
unfairly broad extension of criminal liability under
Pinkerton should be eliminated entirely from the federal
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law — either by the Supreme Court or by Congress — as
it provides a very powerful tool for potential
prosecutorial overreaching. For those reticent to support
the abolition of Pinkerton liability, they should be
comforted by the fact that accomplice liability — the
ability to find one person criminally liable for the acts of
another —would still exist pursuant to 18 U.S.C. § 2.3

I11. Federal Conspiracy Laws Should Not Allow
Prosecutors to Charge, Juries to Convict, or

Judges to Sentence Someone For Two
Conspiracies, When Only One, In Fact, Exists

While prosecuting a conspiracy charge, as well
as prosecuting a completed substantive crime, may be
justifiable because a defendant who both conspires and
commits a substantive crime in fact commits two
separate crimes, the prosecution of two conspiracies
from what amounts to the same set of conspiratorial
facts, objectives, members, and intent is unfair.

In Albernaz v. United States, the Supreme
Court reviewed the conviction of defendants on two
conspiracy counts. One count was a conspiracy to
import marijuana and the second count was a
conspiracy to distribute marijuana.®® Although the
Court recognized that the defendants only actually
which
encompassed both counts,** the Court upheld

entered into ome singular conspiracy,
defendants’ convictions. They also upheld the
consecutive sentences each defendant received, despite
the fact that the length of their combined sentences
exceeded the maximum that could have been imposed
for either conspiracy conviction individually.’” Two
consecutive jail sentences arising from one singular
criminal act is excessive. Congress should mandate the
merger of multiple conspiracy counts where only one

agreement-in-fact exists.*®
In Sum

Reforms like the three discussed here would not
prevent all overreaching or unfairness in the conspiracy
law context, but they would make a huge impact on who
is charged and for what conduct. Conspiracy laws should
not be used to unfairly punish someone with jail time
for selling drugs that someone else sold or for writing
an email that someone else wrote. Lawmakers need to
realize that the “prosecutor’s darling” does not help lead

us to an accurate or fair outcome, but instead is a
powerful dragnet that federal prosecutors use to play the
“see what sticks and who flips” game.
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