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Written Testimony of Jeremiah Mosteller of Due Process Institute 

Submitted to Virginia General Assembly’s  

Senate Judiciary Committee and Social Services Committee 

Regarding Policy Proposals for Criminal Justice and Policing Reform in Virginia 

 

Introduction 

On behalf of Due Process Institute, and as a Virginia resident, I am honored to submit written 

testimony regarding our views on the need for criminal justice and policing reform in the 

Commonwealth of Virginia. We urge all of Virginia’s political leaders to consider the reform 

proposals presented by any group or individual with good faith because many changes can still be 

made to improve the fairness and efficacy of our system of justice. I want to thank Senator John 

S. Edwards and Senator Barbara Favola for their invitation to submit this written testimony and 

all members of the Judiciary and Social Services Committees for their consideration of our 

reforms proposals briefly outlined below.  

As local and state officials responded to COVID-19 during early 2020, many sought ways to 

prevent the spread of this virus by reducing their local jail populations.i These efforts were not 

restricted to the Northern Virginia or Hampton Roads regions but reflect an agreement among 

law enforcement leaders across the state that we needed to reduce our jail populations in response 

to this public health crisis.ii They achieved this by utilizing citations instead of custodial arrest, 

limiting the number of individuals incarcerated for mere technical violations of probation, and 

releasing individuals who could be safely supervised in the community or were extremely 

vulnerable to COVID-19. 

These responsible actions caused the state’s total jail population to decline by 17 percent yet 

Virginia has not seen a significant spike in crime rates.iii This experience reaffirms what we have 

learned from other states and localities who have taken similar actions—reforming our pretrial 

systems and decreasing our jail populations will not result in the catastrophic outcomes espoused 

by opponents of such policies. 

Ending Presumptive Pretrial Detention  

Our justice system is based on the principle that a defendant is protected by the presumption of 

innocence until the government proves beyond a reasonable doubt that the individual has 

committed the charged crime.iv The United States Supreme Court has stated that “[i]n our society 

liberty is the norm, and detention prior to trial or without trial is the carefully limited exception.”v  

As the first section of Virginia’s bail statute sets forth, pretrial detention is appropriately used to 

protect our communities when a judge reasonably believes a specific person cannot be released 



 
 
 

from custody without representing “an unreasonable danger to himself or the public” or a flight 

risk.vi 

In practice, pretrial detention is now the default response in many of Virginia’s courtrooms. The 

Commonwealth incarcerates almost 20,000 individuals on any given day in local or regional 

jails.vii More than 45% of those individuals are simply waiting for their day in court and have not 

been found guilty of the crime they have been charged with committing.viii These numbers do not 

show that “liberty is the norm” in Virginia nor that we uphold the principle that an individual is 

innocent until proven guilty.  

These statistics can be explained by the second portion of Virginia’s bail statute, which reflects the 

complete opposite principle. It imposes a presumption that many individuals must be 

incarcerated before their trial.ix This provision reverses the burden of proof and unfairly requires 

an accused person to prove they can safely return to their community before their day in court. 

While many of the crimes subject to this presumption are of a serious nature, the professionals in 

our court system are certainly qualified to make careful determinations of whether the specific 

circumstances in any case warrant pretrial detention. This individualized approach to the 

question of pretrial detention is especially important given the many negative impacts of pretrial 

detention on an individual and their family.x  

Virginia took a small, positive step forward in 2020 by adopting reforms that ended a questionable 

veto power held by Commonwealth Attorneys over the pretrial process and allowing magistrates 

to conduct pretrial detention hearings for individuals subject to these statutory presumptions.xi 

This upcoming special session, we urge Virginia to consider additional changes to our laws that 

will move our pretrial system closer to the principles held by our Founding Generation and 

enshrined in the tenets of our justice system.  

First, we hope that the General Assembly will reconsider reforms that will end all statutory 

presumptions that bar judges from releasing individuals with or without reasonable conditions, 

bail, or community supervision. Virginia should join states like Alabama, Arkansas, Idaho, 

Kentucky, and Tennessee that fully honor the right to pretrial release and require the government 

to prove an individual falls into the “carefully limited exception” to justify pretrial detention.xii 

This will not mean that all, or even most, of those accused of the crimes listed in Va. Code § 19.2-

120(B) will be released, but it will mean that a judge or magistrate will have the opportunity to 

analyze a person’s individualized public safety or flight risk in the same manner as someone 

charged with a similar crime that simply has not been added to this statutory list. The General 

Assembly should consider and pass these important changes during the upcoming special session 

so that our law can once again respect the important protections afforded those charged—but not 

convicted—of a crime.  

Second, in the absence of ending all statutory presumptions, Virginia should explicitly incorporate 

a provision upholding the right to due process in Va. Code § 19.2-120(B).xiii Unlike many states 

and the federal system, Virginia law does not require that everyone arrested and held in a 

correctional facility have a formal hearing to determine whether they will be detained or released. 



 
 
 

This is especially concerning for individuals who are denied release under a statutory presumption 

because the government is not required to prove why their detention before trial is necessary. This 

amendment should require a formal detention hearing for all individuals arrested or charged with 

a crime, establish a time length requirement for such hearings to be held, and place the burden of 

justifying pretrial detention on the Commonwealth Attorney in recognition of the principle of due 

process.xiv  

Ensuring Accountability for Law Enforcement 

Recent events like the killings of George Floyd and Breonna Taylor have amplified the call from 

across the political spectrum to ensure government officials—especially members of law 

enforcement—can be held accountable for unconstitutional, unethical, or unnecessarily violent 

actions that harm Americans.xv Past research shows us that solely internal accountability 

measures consistently fail to hold officers accountable. xvi  Moreover, the influence of police unions 

and associations frequently tie the hands of even the most well-meaning police chiefs and sheriffs 

from holding officers accountable who violate the constitutional rights of local citizens. 

Many assume that if the departments themselves are not holding officers accountable that the 

victims of these incidents can rectify the harm through our civil legal system. Sadly, this is not 

true because of a judge-made legal doctrine called qualified immunity. This doctrine bars 

government officials from being held liable for violating an individual’s constitutional rights 

unless their conduct violates a “clearly established statutory or constitutional right of which a 

reasonable person would have known.”xvii This standard requires that the citizen whose 

constitutional rights have been violated find another case with essentially the same facts where 

an officer was held liable even if the court believes a constitutional violation occurred. 

Given that this doctrine is not supported by the text of the U.S. Constitution or the federal statute 

authorizing citizens to sue government officials, many legal scholars, judges, and advocates 

question its validity and have called for its repeal or significant reform.xviii Those calls have only 

intensified in recent months, yet it does not appear that Congress or the U.S. Supreme Court are 

poised to reform or end this questionable, judge-made doctrine. The Supreme Court has had more 

than 120 opportunities to review this doctrine since 2005, including failing to accept any of the 

twelve petitions that addressed the issue this year alone.xix Congress has also seen at least four 

bills introduced in the last two months that would reform or end qualified immunity but it does 

not appear that any level of reform will be successful without rigorous bipartisan support by the 

leadership of both chambers.xx 

Even in the face of inaction by our federal government, the General Assembly can still act to 

ensure Virginia law enforcement officers are appropriately held accountable when they violate the 

constitutional rights of Virginians. The Commonwealth should join Colorado as one of the first 

jurisdictions to end the constitutionally problematic barrier qualified immunity poses to holding 

unethical police officers accountable.xxi The experience of the Colorado General Assembly shows 

that such reasonable reforms can pass with overwhelming bipartisan support.xxii We hope 



 
 
 

members of both parties here in Richmond will support similar legislation and would be honored 

to work with them to craft and advance a similar reform. 

Our law enforcement officers work hard to protect our communities but that does not mean that 

we should not hold them accountable for unconstitutional, unethical, or unnecessarily violent 

actions. Their role as a guardian of our communities does not place them above the very laws they 

risk their lives to enforce every day. For too long, the lack of accountability for bad officers has 

undermined the ability for good officers to do their jobs by eroding the trust and respect our local 

departments have worked so hard to gain in their local communities.  

Conclusion 

The upcoming special session presents a vital opportunity for the General Assembly to adopt 

reforms that improve fairness and the effective administration of justice. We appreciate this 

opportunity to present commonsense solutions to two of the most significant problems in 

Virginia’s criminal justice system. Thank you for your leadership to ensure that every individual’s 

constitutional due process rights are respected. For more information about these important 

issues and our proposed reforms, please do not hesitate to contact me at 

Jeremiah@idueprocess.com.  

 

Respectfully, 

 

 

Jeremiah Mosteller  

Policy Counsel, Due Process Institute 

Phone number: 202-558-6715 

Email address: Jeremiah@idueprocess.org 
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