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For almost as long as the concept of the crime of
conspiracy has existed, there have been judges who were
concerned about how such laws might be unfairly wielded
in the hands of prosecutors. In 1925, Justice Learned Hand
called conspiracy the “darling of the modern prosecutor’s
nursery.”2 In 1949, Justice Jackson explained that the crime
of conspiracy “is so vague that it almost defies definition…
.”3 And, in 1990, Judge Frank H. Easterbrook of the
Seventh Circuit noted that “prosecutors seem to have
conspiracy on their word processors as Count I; rare is the
case omitting such a charge.”4 Defense lawyers have also
been criticizing federal conspiracy laws for decades,
recognizing that these laws often ensnare people with very
little knowledge or direct involvement in criminal
wrongdoing.5 Despite these criticisms, a majority of federal
judges, however, have historically been tolerant of
increasingly broad uses of conspiracy.
The dissents in the recent Ocasio6 decision give
hope that such tolerance might be starting to wane. While
the majority opinion reads as a depressing dissertation on
all the things that a prosecutor need not prove before
someone is convicted of conspiracy, three members of the
Supreme Court criticized the application of the Court’s
conspiracy doctrine — at least in a specific Hobbs Act
context — and dissented. Chief Justice Roberts and
Justice Sotomayor lamented that “conspiracy has long
been criticized as vague and elastic, fitting whatever a
prosecutor needs in a given case.”7 Citing to a much older
decision, they expressed disapproval of the Court’s broken
promise to “view with disfavor attempts to broaden the
already pervasive and wide-sweeping nets of conspiracy
prosecutions.”8 Perhaps most enlightening was their
statement that the majority’s decision “rais[es] the specter”
that federal prosecutors will “charg[e] everybody with
conspiracy and see[] what sticks and who flips.”9 Such
candor from the Court regarding what prosecutors can
do with unlimited discretion is refreshing.
So what can be done to rein in the problem?
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Certain states have adopted reforms that curtail overly
broad conspiracy laws. It is time for efforts to revise federal
conspiracy laws to find some momentum. Here are three
much-needed reforms to get us back on track.
But First, A Primer…

There are multiple federal statutes that
criminalize conspiracies, but when someone is referring
to the federal conspiracy statute, they mean 18 U.S.C. §
371. Section 371 reads, in part:
If two or more persons conspire either
to commit any offense against the
United States, or to defraud the
United States, or any agency thereof in
any manner or for any purpose, and
one or more of such persons do any act
to effect the object of the conspiracy,
each shall be fined … or imprisoned …
or both….
Decades of case law have made clear that none
of conspiracy’s legal elements must be proven by direct
evidence and can all be inferred from circumstantial
evidence.10 Unfortunately, such evidence often includes
the use of statements of an alleged co-conspirator, which
are admissible for their truth despite the fact that they
are hearsay.11 Agreements to conspire need not be
explicit; they, too, can be inferred.12 Long-standing legal
precedent requires at least one “overt act” by a
conspirator for a conspiracy to occur,13 but, surprisingly,
the overt act need not be illegal. It can actually be legal
conduct,14 or worse, it can even involve constitutionally
protected conduct.15 It can be trivial or minor conduct
and can even be an act that “has no tendency to
accomplish” the conspiracy.16 A defendant is vicariously
liable for all criminal acts performed by co-conspirators
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in furtherance of the conspiracy.17 In fact, a person even
becomes liable for actions anyone in the conspiracy took
before joining the conspiracy.18 A person is liable for all
these criminal acts even if they did not know the acts
took place.19
I.

All Federal Conspiracy Laws Should Require
That Someone Actually Did Something

While the main federal conspiracy statute, 18
U.S.C. § 371, requires an “overt act” within the conspiracy
to occur before a prosecution should proceed, other federal
conspiracy statutes, unfortunately, do not. To prevent
unfairness and in support of more uniform law-making,
all conspiracy laws should include this element.
For example, a drug conspiracy under 21 U.S.C.
§ 846 criminalizes many different kinds of drug
conspiracies under the Controlled Substances Act,
including the conspiracy to distribute, the conspiracy to
manufacture, and the conspiracy to possess.20 No
conspiracy charge under 21 U.S.C. § 846 requires an overt
act.21 In a different part of the federal code, 18 U.S.C. §
2339B criminalizes conspiring to “provide material
support or resources to a foreign terrorist organization.”22
No overt act is needed to prove this conspiracy either.23
The Racketeer-Influenced and Corrupt Organizations
Act (RICO), at 18 U.S.C. § 1962, was originally adopted
to make possible the prosecution of mobsters engaged in
a widespread criminal enterprise, but now increasingly is
used in a much broader manner involving all types of
conduct. It also allows prosecution for conspiracy to
perform any of the hundreds of actions that fall under the
definition of “racketeering” enumerated in § 1961. RICO
also fails to require prosecutors to prove an overt act.24
In the white collar context, 18 U.S.C. § 1956
covers a wide array of conduct that constitutes the
crime of money laundering. The Supreme Court has
held that no overt act is required to prosecute a
conspiracy to violate § 1956, 25 thus opening the door
for the conviction of a person who has agreed with
another to do something that constitutes money
laundering, but who fails to actually do it.
The legislative adoption of several substantive
federal conspiracy laws – from the drug context to the
white collar context – without an “overt act” requirement
was ill-conceived and should be corrected. All federal
conspiracy laws should require that someone actually did
something before they can be convicted of conspiracy.

To be meaningful, the overt act should consist of
a “real and substantial step toward accomplishment of the
conspiratorial objective.”26 In addition, the overt act
should be accompanied by a specific intent to commit the
conspiratorial objective. “This element is all too often
discounted or even ignored.”27 The overt act requirement
should actually require conduct, not mere speech.28 Lastly,
constitutionally protected speech or conduct should
definitely not be permitted to satisfy the overt act
requirement. 29 Surely, if a criminal conspiracy did occur,
the government can identify one overt act that comprises
actual conduct and that is not constitutionally protected.
II.

Federal Conspiracy Laws Should Not Convict
Someone for Something Someone Else Did,
That They Might Not Even Have Known About

In 1946, the Supreme Court created a vast new
theory of criminal conspiracy liability.30 In Pinkerton v.
United States, the defendant was charged with conspiracy
to defraud the Internal Revenue Service, even though he
was in jail at the time for another crime, and even though
it was his brother who actually perpetrated the fraud. A
member of a conspiracy may be responsible for
“substantive offense[s] . . . committed by one of the
conspirators in furtherance of the conspiracy,” the Court
ruled, even if “there [i]s no evidence that [he] counseled,
advised or had knowledge of those particular acts or offenses.”31
In essence, the Court ruled that Daniel Pinkerton was
guilty of conspiracy because he and his brother had
initially agreed to commit the fraud, thus making Daniel
criminally responsible for the acts of his brother even if
he did not participate in those acts, or even know they
occurred. The only limitations on this theory of liability
are that the crime must be “reasonably foreseeable” and
“in furtherance of the conspiracy” – elements that are
routinely satisfied despite attenuated circumstances.
For over two hundred years, federal courts have
rejected common law theories of criminal liability, and
when the Court created a new liability for substantive
crimes of a co-conspirator, the so-called “Pinkerton Rule”
created one of the only exceptions to this time-honored
bar against judicial law-making.32 As scholars and
defense lawyers have explained, “[t]his is an exceptional
assault on the principle of separation of powers, and one
that a future Supreme Court could revisit.”33 The
unfairly broad extension of criminal liability under
Pinkerton should be eliminated entirely from the federal
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law – either by the Supreme Court or by Congress – as
it provides a very powerful tool for potential
prosecutorial overreaching. For those reticent to support
the abolition of Pinkerton liability, they should be
comforted by the fact that accomplice liability – the
ability to find one person criminally liable for the acts of
another –would still exist pursuant to 18 U.S.C. § 2.34

us to an accurate or fair outcome, but instead is a
powerful dragnet that federal prosecutors use to play the
“see what sticks and who flips” game.
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