
DOCKET
THE May 2009

Vol.16, No.5 The Official Publication of the Lake County Bar Association

Real Estate Law Issue



www.mcdonaldhopkins.com

www.mcdonaldhopkins.com

Attorneys on a MissionTM

Your mission is our mission. We never lose sight of it.

Chicago  •  Cleveland  •  Columbus  •  Detroit  •  West Palm Beach

A business advisory and advocacy law firm

www.mcdonaldhopkins.com

Our attorneys are on a mission to help clients through the maze
of incentives in the 1,000-page American Recovery

and Reinvestment Act of 2009.

$787 Billion:
What’s in it for you?

1. Request our publication:
Key Highlights: The American Recovery and Reinvestment Act of 2009

2. Request a link to view our Roundtable webcast:
Economic Stimulus Overview

3. Request a link to view our Roundtable webcast:
The New COBRA Subsidy: Are you prepared?

Simply e-mail us at economicstimulus@mcdonaldhopkins.com
or call 1-800-847-6424 and provide your contact information.

640 North LaSalle Street, Suite 590, Chicago, IL 60654
404 West Water Street, Waukegan, IL 60085

312.280.0111
Richard N. Kessler or Steven M. Harris



ARTICLES

COLUMNS & OTHER CONTENT

DOCKET
THE May 2009

Vol.16, No.5

Mortgage Foreclosures: Process and Options
   by Doug Stiles

Property Tax Rates and Property Market Values
                               by Karen D. Fox and Beth Prager

Announcement Regarding Mortgage Foreclosure Cases
   by Hon. Mitchell L. Hoffman

Fundamentals of  Illinois Mortgage Foreclosure Defense         
                                 by David P. Leibowitz 
                                     and Sharanya Gururajan

The Use and Misuse of  the MDDPs        
                                 by Lisa L. Dunn

7 

11

16

18

23

President’s Page: Committee “Start-Up” Luncheon 
Set for May 21, and “Tot Ziens”
   by Bryan R. Winter

Chief  Judge’s Page 
                                   by Hon. James K. Booras

Spotlight on Securities: Newsmakers and Lawbreakers
            by James J. Eccleston

Annual Report of  the Lake County Bar Foundation for 2008
                               by Mark B. Peavey, Chairperson

MCLE Update: The N-Z Reporting Period
           by Richard S. Kopsick

Bar Bulletin Board

 3

5

29

31

33

36

COVER STORIES│7-22

LCBA Calendar │ 35



       THE

DOCKET 
A publication of the

The Lake County Bar Association
7 North County Street

Waukegan, Illinois 60085
 (847) 244-3143 ~ (847) 244-8259 FAX

2008/2009 Executive Board
Bryan R. Winter ― President

Scott B. Gibson ― 1st Vice-President
Elizabeth Rochford ― 2nd Vice-President

Perry S. Smith, Jr. ― Treasurer
Marjorie Sher ― Secretary

Fredric Bryan Lesser ― Past President
Margaret “Meg” Marcouiller

Steven P. McCollum
Hon. Valerie B. Ceckowski

Hon. Fred Foreman
Margaret Georgevich

Thomas Gurewitz

Editorial Board
Hon. Mitchell Hoffman &
Stephen J. Rice ― Editors

Ann Buche Conroy
James DeSanto
James Simonian

Neal Simon
Hon. Raymond McKoski

Hon. Daniel Shanes
Hon. Stephen Walter

Daniel Jasica
Rebecca Whitcombe

Staff
Christopher T. Boadt

Executive Director
Melissa E. Brown
Executive Assistant

One 
Issue

$65

$115

$170

$290

Six 
Issues

$60

$105

$155

$265

Advertising
Rates

  Eighth Page

  Quarter Page

  Half  Page

  Full Page

Twelve
Issues

$55

$95

$140

$240

Bar
Bulletin Board

Up to 5 lines

6 to 10 lines

11 to 15 lines

16 to 20 lines

$25

$35

$40

$45

         To place an ad or for information on advertising rates, call (847) 244-
3143.  Submission deadline: First day of  month preceding the month of  
publication.  All submissions must be made in electronic format accompa-
nied by a hard copy.  Diskettes are returned to 7 N. County Street, Wauke-
gan, and if  not retrieved by the author/owner within thirty (30) days of  
publication, become property of  the Lake County Bar Association. 

          The Docket is the official publication of  the Lake County Bar As-
sociation, 7 N. County Street, Waukegan, IL 60085 (847) 244-3143, and is 
published monthly.  Subscriptions for non-members are $45.00 per year. 

          Reproduction in whole or part without permission is prohibited.  
The opinions and positions stated in signed material are those of  the 
authors and not necessarily those of  the Association or its members.  All 
submitted manuscripts are considered by the Editorial Board.  All letters 
to the editor and articles are subject to editing.  Publication of  advertise-
ments is not to be construed as an endorsement of  any product or service 
advertised unless otherwise stated.

Attorney’s Title Guaranty Fund, Inc.
City of  Waukegan
David L. Gates and Associates
Deposition Reporters
ISBA Mutual
Joseph Modica & Associates, Ltd.
L & L Reporting Services, Inc.
Lakeside Investigations
McDonald Hopkins LLC
Mentor CLE
Neil H. Good
Pioneer Press
Prairie State Legal Services
Suited To You
Vahl Reporting Service

ADVERTISERS

Back
26
15
24
10
26
12         
8

Front
28
14
25
34
9
31



The Docket  May 2009 

President’s Page 
 

Committee “Start-Up” Luncheon Set 
for May 21, and “Tot Ziens” 

 

by Bryan R. Winter 

A fter the long and cold win-
ter we have just endured, 
the idea of being able to eat 

a brat or hamburger outside in the 
sun overlooking the Greenbelt forest 
preserve seems really appealing for 
the last luncheon of the Spring Se-
ries. That is the plan anyway. Of 
course, this being the Midwest, we 
will have a Plan B—meeting inside 
the Greenbelt conference room. By 
the way, please assure our Executive 
Director, Chris Boadt, that the tem-
perature will rise above 80 degrees at 
some point. He still can’t believe he 
moved here from Las Vegas. 
 The Greenbelt conference room 
will be set up so that each committee 
has a table with signup sheets avail-
able. This last meeting before the 
summer will be used to introduce 
the committee chairs to the member-
ship, and to give new and veteran 
members the opportunity to renew 
their membership in a particular 
committee. Incoming President 
Scott Gibson will be presenting his 
appointments to the Board for ap-
proval in advance of the May meet-
ing, so any new Committee Chairs 
can be present. Hopefully, May’s 
meeting will motivate everyone to 
think about the upcoming bar year 
and encourage everyone to sign up 
for at least one committee.  
 With the new bar year beginning 
shortly, that means the current bar 

year will soon be over. To spare you 
an exhaustive review of successes, I 
instead refer you to our website, 
www.lakebar.org. All of the year’s 
past Dockets are now archived and 
the publications provide a good 
chronology of our achievements and 
events. Certainly, when members 
look back at our older Docket issues, 
they will see a notable change. And 
that change isn’t just the color pho-
tographs on the covers. Thanks to 
the collective effort of a large num-
ber of members, the Docket has pub-
lished many instructive and interest-
ing articles and added more pictures 
of our events.  
 I previously wrote that the 
LCBA was “going pro” this year 
when we filled the executive director 
position. There are always watershed 
moments for organizations, and for 
the LCBA, one such 
moment was 

when the association hired an Ex-
ecutive Director back in 1978. I pre-
dict that the decision of the Board to 
hire an Executive Director with past 
professional experience in operating 
a bar association will probably be a 
similar moment. Chris has had a full 
plate learning all about the dynamics 
of our organization, and I expect 
members will continue to notice in-
novations and improved services 
over the next year. 
 The expanded Board of Direc-
tors made a difference in Board gov-
ernance. Presiding over 12 well-
attended board meetings required 
that we vote on everything. I even 
had to employ Robert’s Rules of Or-
der by pointing out that a motion to 
table an issue was non-debatable. I 
would never have predicted such an 

occurrence when I first joined 
the much smaller Executive 
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Board, which almost always achieved 
consensus—sometimes after lengthy 
discussions—and rarely, if ever, re-
quired a vote. The fact of the matter 
is with 12 Board members in a 
monthly lunch meeting, not every-
one could speak on every issue. The 
expanded Board certainly is an asset 
to the LCBA. I am happy to recog-
nize those Board members who will 
be completing their terms this year: 
Meg Marcouiller, Meg Georgevich, 
and Rick Lesser each added impor-
tant chemistry and leadership to our 
association.  
 That brings me back to Rem-
brandt and how the Board started 

this bar year with our group picture 
on the cover of The Docket. Just as in 
that photo, I can report that we are 
still smiling and have enjoyed serving 
the membership. Also, we did 
“engage society” as I hoped at my 
installation (remember the brace-
lets?). We brought paralegals into 
our membership, and perhaps as our 
most notable effort, we hosted the 
enormously successful People’s Law 
School. I must confess that interact-
ing with enthusiastic “students” for 
the four weekly class sessions was 
gratifying and energizing. I was im-
pressed with the enthusiasm of our 
presenters, and so were the partici-

pants. As the winter ends (hopefully) 
and so does my term as the third 
Winter to have served the LCBA as 
President, I have great memories of 
the past year and it’s just the right 
time to announce “tot ziens.” You 
guessed it—that’s Dutch for the 
words Presidents often say at the 
end of their last President’s page: “so 
long,” or literally translated “to see,” 
which is appropriate, as I hope to see 
everyone at future LCBA events. ◊ 
 

Bryan Winter at 
brywinter@aol.com  
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O n Tuesday, April 7, 2009, I had the honor of an-
nouncing the recipients of the 2009 Liberty Bell 
Awards for outstanding commitment and service 

to the community. 
 The Liberty Bell Award originated in the 1960’s in 
Michigan to honor extraordinary service to the justice 
system and dedication to the furtherance of the admini-
stration of justice.  Such service may include taking time 
to educate the public about our freedoms under the law 
or encouraging an appreciation of the rule of law and 
greater respect for the courts.  The Circuit 
Court of Lake County has bestowed the 
honors since 1996 to both an individual 
and to an organizational honoree.   In 
2005, the court began its tradition of 
presenting the awards in Memory of 
Judge Thomas R. Smoker, a respected 
Lake County judge who passed away in 
2004. The awards are decided by a vote of 
Lake County’s circuit judges. The Public 
Relations Committee, chaired by the Honor-
able Margaret J. Mullen, Circuit Judge, 
conducted the groundwork in-
volved in the selection of the 
Liberty Bell Award recipi-
ents. 
 It was my sincerest 
pleasure to announce 
that the Liberty Bell 
Awards for 2009 go to 
Lake County Bar Asso-
ciation member Edmund 
R. McGlynn, Jr., and to 
The Coalition to Reduce 
Recidivism. 
 E d m u n d  R . 
McGlynn, Jr., is a partner 
of the Lake Forest law firm 

of Lesser, Lutrey & McGlynn, LLP. Mr. McGlynn spe-
cializes in estate planning, federal taxation, and probate 
law, and he was honored for his work training Lake 
County Habitat for Humanity families in estate planning. 
Habitat for Humanity builds and sells homes to low-
income families. In response to a request by the Lake 
County affiliate for Habitat for Humanity, Mr. McGlynn 
formed a subcommittee of the Lake County Bar Associa-
tion’s Wills, Trusts & Probate Committee to create a pro-
gram for the benefit of Habitat clients. The program pro-

vides information and assistance to Habitat 
homeowners on legal documents such as 
wills, trusts, and powers-of-attorney. After 
the initial training and a general discussion 
with the clients, Mr. McGlynn’s sub-
committee met individually with Habitat 
homeowners and drafted their estate plans. 
The subcommittee has presented its infor-
mational program and conducted estate 
planning sessions repeatedly over the past 
year, and it has drafted dozens of estate 

plans for Habitat families. 
         Programs like these make 

us proud to be lawyers. The 
law is a profession, not a 
job, and Ed McGlynn, 
through this pro bono 
work, shows that he is a 
true professional. The 
judges wanted to recog-
nize his leadership in 
pulling together this 
group of dedicated 
probate lawyers. 
     When advised of 
the Liberty Bell Award, 
McGlynn pointed to the 
work of his colleagues 
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on the sub-committee. “I did it because the people of 
Habitat for Humanity asked me to help. Since then, I 
have worked closely with them and with the other law-
yers on the sub-committee who did so much and whom I 
am proud to represent. The spirit of Habitat has really 
moved me and I intend to continue the work. Thank you 
for this award.” 
 A ceremony to present the award to Mr. McGlynn is 
scheduled for the next meeting of the Lake County Bar 
Association. 
 The Coalition to Reduce Recidivism is an interdisci-
plinary group of social service agencies, faith-based or-
ganizations, educational and medical institutions, and 
criminal justice and governmental entities dedicated to re-
ducing crime by guiding ex-offenders in their transition 
to productive membership in society. The Coalition was 
formed in 2002 under the leadership of Patricia Jones, 
Waukegan Township Supervisor. The Coalition offers 
support to the families of Lake County ex-offenders and 
helps persons with criminal convictions plan careers and 
seek employment.  
 This group does difficult but necessary and important 
work. With tougher criminal laws come harsher conse-
quences. But once people have served their sentences, so-
ciety needs to give them a chance. The Coalition is all 
about making the most of that chance. Lake County is a 
better place because of the Coalition to Reduce Recidi-
vism. The judges of Lake County appreciate the work of 
the Coalition and the leadership of Patricia Jones.  
 Speaking for the Coalition, Ms. Jones said: “I am 
humbled and grateful for the recognition of the work of 
the Coalition. Any new adventure is always a challenge 
but we had several individuals in Lake County who un-

derstood the vision of moving people forward from mis-
take to success.  I am proud to be a part of that.” 
  The Liberty Bell Award to the Coalition to Reduce 
Recidivism will be presented at the Lake County Drug 
Court Graduation scheduled for May 15, 2009. ◊ 
 

Patricia Jones 

 

2009 Liberty Bell Awards 
for outstanding commitment and service to the community. 
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Mortgage Foreclosures: 
Process and Options 

 

by Doug Stiles 

T he number of foreclosure cases filed in Cook County increased from 8,000 in 1998 to 42,000 in 2008. In Lake 
County, foreclosure cases nearly doubled, from 2,530 in 2006 to 4,747 in 2008. There is no doubt that mortgage 
defaults and foreclosure cases have been on the rise and have affected a myriad of other legal cases from divorce 

to probate. Therefore, all attorneys should have a basic understanding of the process and procedure surrounding fore-
closures so that they may better advise their clients in all legal matters. 
 

The Process 
 
 As in other actions involving forfeiture or loss of one's home, foreclosure is a lengthy process. Even where the de-
fendant fails to appear or defend, it usually takes close to a year from first payment default to eviction. A summary of 
the action is found in the following Foreclosure Calendar: 
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Doug Stiles is a 30-year partner in the law firm of Fuqua, Winter & Stiles, Ltd., located in 
Waukegan. He concentrates in probate and real estate law and has recently experienced a great 
increase in foreclosure litigation. 
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 The Illinois Mortgage Foreclo-
sure Law is found at 735 ILCS 5/15-
1101 et seq., which sets out the re-
quired form of the complaint and 
time given to the defendant for re-
demption. The action begins, as any 
other typical lawsuit, with 30 days af-
ter service for the defendant to ap-
pear and plead. After 30 days, the 
Plaintiff Bank will move as quickly 
as possible to obtain a judgment of 
foreclosure and sale either by default 
or through a motion for summary 
judgment in order to start the clock 
ticking on the redemption period 
and establishment of the redemption 
date. In most cases, the date is calcu-
lated for a resident as seven months 
from date of service or three months 
from the date of judgment, which-
ever is later. Thus, in order not to 
delay the date of redemption, the 
plaintiff tries to enter the judgment 
no later than four months from the 
date service is obtained. The re-
demption period was created to give 
the defendant time to avoid losing 
his property, and any equity, typically 
by sale or refinancing. During this 
period the defendant retains posses-
sion of the property and should not 
be contacted by the plaintiff. There 
is an exception if the plaintiff can 
show that the property has been 
abandoned and needs to be pro-
tected and secured. 
 In certain circumstances, the re-
demption period may be shortened. 
In the case where the defendant 
does not reside on the property, the 
court may order a redemption date, 
which is six months from the date of 
service. Where the property is 
proven to be abandoned, the re-
demption date may be set at one 
month from the judgment date. 
 The day after the redemption 
date, a judicial sale may take place af-
ter notice by publication. Today this 
is typically done by a private com-

pany rather than the sheriff. Usually, 
the only bidder is the Plaintiff Bank. 
This is especially true in today's eco-
nomic climate where the value of 
real estate has declined and there of-
ten is no equity. 
 Shortly after the sale, the plain-
tiff will make his second required ap-
pearance in court for a confirmation 
of sale with an order authorizing is-
suance of a judicial deed and posses-
sion stayed 30 days. If the bid at sale 
was greater than the amount owed 
the plaintiff, the court may order the 
surplus to be paid to any subordinate 
lienholders and the defendant. If the 
bid at sale was less than the amount 
owed the plaintiff, the court may or-
der a personal deficiency judgment 
against the defendant. The deed con-
veys the property free and clear of all 
lienholders who were made a party 

to the action. After 30 days, the sher-
iff may evict the defendant. 
 

The Options 
 
 What should you say to a client 
who has defaulted on his mortgage 
and comes to your office for advice? 
First, he needs to realistically exam-
ine his position. What is the prop-
erty's market value? How much are 
the total liens against the property? 
Is there any equity? How far in de-
fault is he? Why did the default oc-
cur? Is he in default because he had 
a job loss or unavoidable expense 
(e.g. medical)? Has the situation been 
resolved? Having answered these 
questions, you and your client 
should be able to determine whether 
it is worth keeping the property or 
giving it up. 

8   
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Saving the Property 
 
 If the client only went through a 
temporary setback, the redemption 
period and even the period thereaf-
ter may be used to save the property. 
This may be done through redemp-
tion, reinstatement, forbearance, and 
loan modification.  
 Redemption is where the loan is 
paid off in full and a release and dis-
missal is obtained from the Plaintiff 
Bank. In the past, this typically oc-
curred through refinancing or sale. 
With the loss of equity due to falling 
real estate prices, it has become 
harder for defendants to utilize this 
option.  
 Reinstatement occurs when the 
defendant becomes current on all 
default payments, penalties and 
costs. This is assuming that the de-
fendant has corrected the problem 
causing his prior default and that he 
has enough extra money (perhaps 
from a relative?) to get caught up. 
The court is always receptive to or-
dering in the judgment of foreclo-
sure and sale that the defendant is al-
lowed until the redemption date to 
also reinstate the loan. This should 
always be requested if there is a 
chance of reinstatement. 
 Forbearance is a form of rein-
statement, namely when the defen-
dant cannot pay up front the full 
amount required for reinstatement. 
The standard requirement for most 
lenders is for the defendant to pay 
half the arrearage immediately and 
the rest in monthly payments over 
one year. 
 Loan modification is a refinanc-
ing with the Plaintiff Bank. Exam-
ples of modification are adding the 
arrearage onto the loan's back end, 
modifying the interest rate and ex-
tending the term of the loan. Al-
though many banks are receptive, 
you have to persuade them in your 

application that with the new terms, 
you will not default in the future. 
 

Giving the Property Up 
 
 Usually, when the defendant has 
come to the conclusion that he can 
no longer afford the property, his 
goal becomes to give up the prop-
erty with the fewest negative eco-
nomic consequences. He can do this 
by giving a deed in lieu of foreclo-
sure, consent to foreclosure or short 
sale.  
 In a deed in lieu of foreclosure 
(735 ILCS 5/15-1401), the defen-
dant conveys the property to the 
Plaintiff Bank in order for the bank 
to avoid the lengthy process of a 
foreclosure action. In return, the de-
fendant is released from any future 
liability or deficiency and will not 
have any judgment entered against 
him. The most leverage for this pro-
cedure is in the beginning of the ac-
tion and, of course, the bank must 
be persuaded that the defendant has 
no funds. If there are other lienhold-
ers, the defendant can execute a con-
sent to foreclosure (735 ILCS 5/15-
1402) which will clear title to the 
property for the bank. 
 A short sale occurs when the 

Plaintiff Bank agrees to reduce the 
amount owed to it in order for a sale 
to take place. The defendant is re-
leased from any liability for the re-
duction. In the present declining 
market, many banks are willing to 
agree to such a sale to cut their 
losses, especially when it is clear that 
the defendant has no assets. 
 For all of these options, the 
court has equitable powers to con-
tinue dates concerning redemption, 
sale confirmation and possession. 
However, any request for continua-
tion should be based on realistic and 
rational facts. To delay the inevitable 
may only result in added costs and 
fees for which the defendant would 
be liable. This should also be consid-
ered if the defendant is contemplat-
ing bankruptcy. 
 Today's economy is, to say the 
least, unusual. But while of concern, 
it should be kept in mind that only 
two-thirds of all homes have a mort-
gage and of those, only 8% are in de-
fault. Of the subprime loans, 80-plus 
percent are performing and not in 
default. Ignore the media hype and 
serve your client by taking a realistic 
and rational examination of his posi-
tion and advise accordingly. ◊ 
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Property Tax Rates and 
Property Market Values 

 

Why Property Taxes Do Not Decline 
at the Same Rate as Property Values 

and How to Appeal Anyway 
 

by Karen D. Fox and Beth Prager 

M any of the services we re-
ceive in our communities 
and throughout the 

county are funded by our property 
taxes. The Illinois Property Tax 
Code, 35 ILCS 200/1-1, et seq., gov-
erns the property tax system. Prop-
erty taxes are based on the assessed 
value of your house and on the tax 
rates set by law. Just as the assessed 
value of your house 
is not fixed, neither 
is the tax rate. The 
tax rate can go up 
as the assessed 
value goes down. 
And vice versa. 
This system allows 
taxing bodies, such 
as schools and park 
districts, to func-
tion with a rela-
tively stable budget. 
Both of these factors, assessed value 
and tax rate, contribute each in its 
own way to the failure of your taxes 
to decline. While market values of 
property may be declining, these de-
clining values do not immediately 
have any influence on assessed val-
ues. 
 
 
 

Current Market Value, 
Past Sales and the 

Impact on Assessed Value 
 
  Current market values of prop-
erty have been dropping. However, 
many taxpayers will not notice a 
similar drop in their tax bills. Your 
property taxes are based on the as-
sessed value of your property.1 The 

assessor is required by law to use 
three years of sales data to compute 
the assessed value.2 This system pro-
motes consistency, and provides the 
assessor with a statistically significant 
sample to value property in any 
given area using sales data. As a re-
sult of using three years of sales data, 
drops in current market values are 
not immediately reflected in assessed 

values. For example, in 2009, prop-
erty owners will be paying their 
property taxes for 2008. The 2008 
assessments were determined as of 
January 1, 2008, based on sales data 
from 2005, 2006, and 2007.  
 To put the process in context, a 
descriptive time line is helpful. In 
January of 2008, the local township 
assessor collected and analyzed the 

sales data for the 
relevant area from 
years 2005, 2006, 
and 2007. Those 
numbers were util-
ized in determining 
the assessed values 
for all properties in 
that township. The 
local assessor then 
forwarded the 
township assess-
ments to the Chief 

County Assessment Office (CCAO). 
The CCAO reviewed each town-
ship’s assessments and equalized the 
values to ensure uniformity within 
the County. This assessment and 
equalization process takes many 
months to complete. 
 After this process is completed, 
the CCAO sends out notice of the 
assessed values and other taxing in-

  11 

 

Your property taxes are based on the assessed value 
of your property. The assessor is required by law 

to use three years of sales data to compute the 
assessed value. . . . As a result of using three years 
of sales data, drops in current market values are 

not immediately reflected in assessed values.  

1. The assessment value is 33 1/3 fair cash    
value of the property. 35 ILCS 200/9-145. 

2. 35 ILCS 200/1-55. 

 

 
Karen D. Fox and Beth Prager are Assistant State’s Attorneys in the Civil Trial Division of 
the Lake County State’s Attorney’s Office. The opinions in this article are those of the authors 
and are not necessarily those of the State’s Attorney’s Office. 
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formation to property owners on a 
“blue card” and publishes the as-
sessed values in the local newspaper. 
The law only requires that the values 
be published in the newspapers and 
a blue card be sent if there has been 
a change in an assessment. However, 
the CCAO sends out blue cards 
every year as a courtesy to property 
owners. These cards show both the 
property’s assessment for the current 
year and what the assessment was in 
the prior year.  
 After publication of the assess-
ment, property owners are given 30 
days to file a complaint with the 
Lake County Board of Review if 
they believe their assessment is in-
correct. These complaints are heard 
for a period of months. In our sce-
nario, hearings on these complaints 
would be scheduled and held begin-
ning in the fall of 2008 and into early 
2009. After the hearings are finished, 
final assessment values are then cer-
tified. From this example, you can 
see that the assessment process is 
long and involved. In sum, the as-
sessment values for tax year 2008 
were based on 2005, 2006, and 2007 
sales data and any current reduction 
in market value of property may take 
years to be reflected in a property’s 
assessed value. The assessed values 
are then sent to the County Clerk for 
further processing to determine the 
tax rates to be used and the resulting 
amount of property taxes.  
 

Tax Rates 
 
  Even if an assessment is re-
duced, the tax rate used to determine 
your tax bill may go up. Tax rates are 
limited, but not fixed. After the 
CCAO finishes the assessment proc-
ess, the assessments are sent to the 

County Clerk. At this point, the 
County Clerk determines all of the 
tax rates for each taxing district. The 
taxing districts determine what their 
annual funding needs will be for the 
upcoming fiscal year. The tax rate is 
then calculated based on the amount 
of funds needed by the taxing dis-
tricts to meet their expenditures and 
the taxing district’s assessed values.  
 A practical example is again 
helpful. Assume a school district 
budgets $100,000 for its building 
fund. The school can get the money 
it needs if the assessed value of the 
properties within the taxing district 
total $10,000,000 and are taxed 
at .0l%. If the assessed value of the 
properties drops to $5,000,000, then 
the tax rate must be increased 
to .02% to get the same $100,000 for 
the school’s building fund. The 
County Clerk can increase the rate to 
meet the budget amount requested 
unless he or she is limited by law. 
 The maximum rate allowed by 
law depends on the type of govern-
mental unit and the type of fund.3 In 
addition, the Truth in Taxation Law 
requires taxing districts to follow 
certain procedures, including pub-
lishing notice to the taxpayers and 

the holding of a public hearing, if the 
taxing district wants to increase its 
aggregate tax levy by more than 5%. 
Finally, the Property Tax Extension 
Limitation Law (PTELL) slows the 
growth of revenues a taxing district 
can receive. Increases in a taxing dis-
trict’s aggregate tax extension may be 
limited to the lesser of 5% or the in-
crease in the national Consumer 
Price Index for the preceding year, 
whichever is less. This year the CPI 
to be applied in this calculation 
is .1%. As a result, PTELL will help 
in limiting most tax extension in-
creases for the following year.  
 

Property Tax Appeals 
 
 If a property owner is interested 
in appealing his assessment, the 
process is straight-forward but has 
strict time limitations. 
 
Assessment 
 First, the property owner needs 
to take a look at the assessment 
placed on the property. Assessment 
information is available at http://
www.lakecountyil.gov/assessments/
default.htm. All that is necessary to 
locate an assessment is a Property 
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Index Number (PIN). If a property 
owner believes that the property as-
sessment is incorrect, the property 
owner has a right to file a complaint 
with the Lake County Board of Re-
view. However, before going to the 
Board of Review, a property owner 
may wish to contact the local town-
ship assessor to discuss the assess-
ment because many times the local 
assessor may be able to make an ad-
justment if one is warranted. Also, 
ask to review the property record at 
this time. Property record cards are 
readily available from the local town-
ship assessor’s office. The property 
record consists of items such as the 
size of the house, number of bath-
rooms, age of the house, and 
whether a basement is finished and 
other factors that contribute to the 
value of a house. If any discrepancies 
are discovered, they can be corrected 
with the local township assessor. 
 
Lake County Board of Review 
 Property owners generally have a 
deadline of September 10 (in a 
county the size of Lake County) or 
30 calendar days after the publica-
tion of the assessment list in which 
to file a complaint with the Lake 

County Board of Review, whichever 
is later. 35 ILCS 200/16-55. The 
Lake County Board of Review con-
sists of a three-member panel who 
are appointed by the County Board. 
To be considered qualified, Board of 
Review members must have experi-
ence and training in property ap-
praisal and property tax administra-
tion. 35 ILCS 200/6-5. Furthermore, 
the members must pass an examina-
tion given by the Department of 
Revenue to determine their compe-
tency to hold the office. 35 ILCS 
200/6-10. 
 Before the deadline passes, a 
property owner needs to file a writ-
ten complaint along with evidence to 
support a reduction in the property 
assessment. 35 ILCS 200/16-55. 
Once the complaint is received, a 
hearing date will be set and a prop-
erty owner may represent himself or 
have another individual represent 
him at this hearing. This hearing is 
very informal and is held at the 
CCAO.  
 This hearing allows the property 
owner or his representative to pre-
sent evidence in support of the com-
plaint. There are two types of com-

plaints that are 
often made. 

A com-
plaint 

may 
b e 

filed challenging the assessment be-
cause it was based on an excessive 
market value or because of a lack of 
uniformity. A challenge on the basis 
of a lack of uniformity must show 
that one kind of property within a 
taxing district is being valued at a 
certain proportion of its true value 
while the same kind of property in 
the same district is being valued at a 
substantially lesser or greater propor-
tion of its true value. DuPage County 
Bd. of Review v. Property Tax Appeal 
Bd., 284 Ill. App. 3d 649, 672 N.E.2d 
1309 (2d Dist. 1996).  
 Evidence to support these chal-
lenges may include one or more of 
the following: (1) a copy of the Real 
Estate Transfer Declaration, a deed, 
or a contract for purchase; (2) an ap-
praisal of the property; (3) a list of 
recent sales of comparable proper-
ties in the area along with property 
record cards and recent photos; (4) 
photographs of any elements that 
may diminish the value of the prop-
erty that may not be reflected on the 
property record card; and (5) a copy 
of the property record for the ap-
pealing property. Property owners 
can find comparable properties on 
line at http://www.lakecountyil.gov/
assessments/default.htm. Sales dates 
must be close in time to the assess-
ment date and cannot be a result of 
either foreclosures or “short sales.” 
 Once a decision is reached, a 
written notice of the Board of Re-
view’s decision will be sent to the 
property owner whether there is an 
increase, decrease or no change in 
the assessment. If the Lake County 
Board of Review makes no change 
in the assessment, the appeal process 
does not end there. A property 
owner may appeal the Board of Re-
view’s decision to the Illinois Prop-
erty Tax Appeal Board or to the Cir-
cuit Court. 
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Illinois Property Tax 
Appeal Board 
 The Board of Review’s decision 
must be appealed to the Illinois 
Property Tax Appeal Board within 
30 days after the notice of decision 
from the Board of Review is mailed 
to the property owner or his repre-
sentative. 35 ILCS 200/16-160. Offi-
cial Rules of the Property Tax Ap-
peal Board can be found at 86 ILAC 
§1910, et seq. A petition form is avail-
able from the Property Tax Appeal 
Board and must be submitted along 
with all of the evidence to be pre-
sented to support your case. Re-
quests for extensions may be made 
in order to submit all of the evidence 
necessary. 
 The hearing is a bit less formal 
than a court hearing and is held be-
fore a hearing officer here in Lake 
County in the Chief County Assess-
ment Office. Many property owners 
challenge the assessment at this level 

on the basis of either an excessive 
market value or a lack of uniformity. 
A challenge based on excessive mar-
ket value must be proved by a pre-
ponderance of the evidence and a 
lack of uniformity challenge must be 
proved by clear and convincing evi-
dence. Winnebago County Bd. of Review 
v. Property Tax Appeal Bd., 313 Ill. 
App. 3d 179, 728 N.E.2d 1256 (2d 
Dist. 2000). Much of the same evi-
dence submitted to the Board of Re-
view may be submitted to the Prop-
erty Tax Appeal Board for the hear-
ing. All evidence must be submitted 
prior to the hearing. A property 
owner may represent himself or may 
be represented by an attorney. Both 
parties have the opportunity to do 
opening and closing statements and 
to present witnesses. The Property 
Tax Appeal Board may also render a 
decision without holding a hearing 
based on the evidence submitted. 
The decision issued by the Property 

Tax Appeal Board may be appealed 
to the Circuit Court pursuant to the 
Administrative Review Law. 
 
Circuit Court 
 A second option for an appeal 
from the Board of Review’s decision 
is to file a tax objection in the Circuit 
Court. 35 ILCS 200/23-15. Al-
though this option is available, most 
assessment decisions seem to be ap-
pealed to the Illinois Property Tax 
Appeal Board. A bench trial is held 
and the objections to an assessment 
are heard de novo by the court. 35 
ILCS 200/23-15(b)(3). Although an 
assessment is presumed to be correct 
and legal, the presumption may be 
rebutted if the property owner can 
show, by clear and convincing evi-
dence, that the assessment was in-
correct or illegal. 35 ILCS 200/23-15
(b)(2). If the appeal process is not 
successful, that is not necessarily the 
end of the line. Property owners 
should carefully review their tax bills 
to make sure they are receiving all of 
the relief available for those property 
owners who qualify. 
 
Additional Available Relief 
for a Property Owner 
 While an assessment appeal may 
be successful, there is also other re-
lief available to property owners. 
This includes, for those who qualify, 
a General Homestead Exemption, a 
Senior Citizens Homestead Exemp-
tion, a Senior Citizens Assessment 
Freeze Homestead Exemption, a 
Senior Citizens Real Estate Tax De-
ferral and a Homestead Improve-
ment Exemption.  
 A General Homestead Exemp-
tion is available to property owners 
with (1) an owner-occupied residen-
tial property or (2) a leased single 
family residential property when a 
lessee is responsible for paying the 
taxes. 35 ILCS 200/15-175. The 
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maximum reduction available under 
this exemption is $6,000. Here in 
Lake County, the local township as-
sessors identify the eligible proper-
ties and forward that information to 
the CCAO.  
 In addition to the General 
Homestead Exemption, seniors are 
also eligible for a Senior Homestead 
Exemption. 35 ILCS 200/15-170. 
This is available to a person (1) age 
65 or older, (2) who is liable for pay-
ing real estate taxes on the property 
and (3) is an owner on record of the 
property or has a legal or equitable 
interest as evidenced by a written 
agreement. The maximum reduction 
available is $4,000. To take advan-
tage of this exemption in Lake 
County, a person should apply with 
the CCAO by completing an applica-
tion and providing any necessary 
documentation to substantiate his 
eligibility. Once the initial application 
is made, an annual renewal form is 
mailed thereafter. 
 Another exemption available to 
seniors is the Senior Citizens Assess-
ment Freeze Homestead Exemption. 
35 ILCS 200/15-172. This exemp-
tion actually “freezes” the assess-
ment on the property if a senior 
meets the qualifications. Seniors re-
siding in an owner-occupied resi-
dence by January 1st of the year 
prior to application for this exemp-
tion, and who are 65 years of age or 
older and have an annual household 
income of $55,000 or less, may qual-
ify for this exemption. This exemp-
tion, like the Senior Homestead Ex-
emption, must also be applied for 
and forms are available from the 
CCAO. This exemption must be re-
newed annually. 
 Seniors may also qualify for a 
Senior Citizens Real Estate Tax De-
ferral. 320 ILCS 30/1 et seq. Taxpay-
ers may complete an application and 
apply to the Lake County Treasurer’s 

office on or before March 1 of each 
year requesting a deferral of all or 
part of their real estate taxes. To be 
eligible, the taxpayer (1) must be 65 
years of age or older by June 1st of 
the year for which a tax deferral is 
claimed, (2) describe the property 
and verify that it qualifies for the de-
ferral, (3) certify that he has owned 
and occupied the property as his 
residence for the last 3 years, and (4) 
specify whether the deferral is for all 
or part of the taxes and, if partial, 
the specific amount of the request. 
320 ILCS 30/3. Receipt of this de-
ferral requires a taxpayer to enter 
into a tax deferral and recovery 
agreement and a lien is then filed 
against the property. However, even-
tually this deferral must be paid 
back. Upon the sale of the property 
or the death of the taxpayer, the 
amount deferred plus interest be-
comes due.  
 Finally, a Homestead Improve-
ment Exemption may be available to 
those property owners whose resi-
dential property has been improved 
by a structure or where a residential 
structure has been rebuilt after a 
catastrophic event. 35 ILCS 200/15-
180. The amount of this exemption 
is limited to $75,000 of fair market 
value. The residence must be the 

property owner’s principal residence. 
This exemption is initiated by the lo-
cal township assessor. The amount 
of the exemption is limited to the 
fair cash value added by the new im-
provement or rebuilding and shall 
continue for four years from the 
date the improvement or rebuilding 
is completed and occupied, or until 
the next following general assess-
ment of that property, whichever is 
later. 
 This article is simply meant to 
give a brief overview of the property 
tax and appeal process, as well as 
some additional relief available for 
property owners. Additional infor-
mation, such as filing deadlines, 
forms, and rules, may be retried 
from the Chief County Assessment 
Office’s webpage at http://
www.lakecountyil.gov/assessments/
default.htm. The office is also happy 
to answer any questions and can be 
reached by phone or by e-mail at As-
sessor@lakecountyil.gov or Boardof-
Review@lakecountyil.gov. Another 
helpful webpage is the Lake County 
Treasurer’s page located at http://
www.lakecountyil.gov/treasurer/. 
Both offices, in addition to the local 
township assessors, are always ready 
to help and answer questions from 
Lake County property owners. ◊ 
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Announcement Regarding 
Mortgage Foreclosure Cases 

 
by Hon. Mitchell L. Hoffman 

E ffective June 1, 2009, all 
Motions for Default Judg-
ments of Foreclosure and 

Petitions for Orders Approving 
Sale and Routine Motions on mort-
gage foreclosure cases will be heard 
in the Park City Branch Court. The 
Park City Branch Court schedule 
has been amended to allow these 
matters to be heard all day on the 
second and fourth Tuesday of each 
month, and in the morning on the 
first four Fridays of the month. 
 You can access the month by 
month schedule for the Park City 
Branch Court from the Nineteenth 
Judicial Circuit website: http://
www.19thcircuitcourt.state.il.us. 
From the website, on the left side 
of the page, click on “Calendars 
and Schedules,” then click on 
“Mortgage Foreclosure” under 
“Law Division.” 
 If a contested issue arises in the 
Park City Branch Court, the matter 
will be re-set on the C-302 Chan-
cery call in the Main Courthouse 
on a Wednesday morning. This 
Wednesday morning call will be set 
aside for contested mortgage fore-
closure matters. 
 The only exception to the rule 
that Default Judgments and Orders 
Approving Sale will initially be set 
in Park City Branch Court will be 
cases where a Mechanics Lien 

Claimant has filed an Answer and 
Appearance. Those cases should be 
set in C-302 on any Wednesday at 
9:00 A.M. (However, agreed orders 
may always be presented in the 
Branch Court.) 
 In order to ensure the effi-
ciency of the mortgage foreclosure 
calls in the Park City Branch Court, 
the Circuit Clerk will set a maxi-
mum of 200 cases for any given 
half day period. Stated differently, 
on Tuesdays, a maximum of 400 
cases may be set: 200 in the morn-
ing, and 200 in the afternoon. On 
Friday mornings, a maximum of 
200 cases may be set. 
 Law firms may set their cases 
on the Tuesdays or Fridays indi-
cated on the Park City Branch 
Court Schedule. The Codilis and 
Pierce firms will generally use the 
Friday morning calls, but other 
firms are not prohibited from 
scheduling their matters on Fri-
days. 
 It is important to note that the 
case files will not be sent out to the 

Park City Branch Court for uncon-
tested matters. Counsel are ex-
pected to be prepared with copies 
of all documents necessary for en-
try of their desired relief, regardless 
of whether those documents have 
previously been filed with the 
court. Complaints must be filed in 
the main courthouse, but original 
motions may be presented on the 
date of hearing in Park City. 
 Directions to the Park City 
Branch Court may also be found 
on the court’s website. From the 
website, in the center of the page 
near the top, click on “Maps and 
Directions to Our Facilities.” No-
tices of Motion should indicate 
“Park City Branch Court—
Courtroom ‘A,’ 301 S. Greenleaf 
Avenue, Park City, IL 60085. You 
may continue to schedule your 
matters through the C-302 clerk in 
the main courthouse.  
 The June 2009 Park City 
Branch Court Schedule is attached. 
Thank you for your help with this 
transition. ◊ 
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Fundamentals of 
Illinois Mortgage 

Foreclosure Defense 
 

by David P. Leibowitz and Sharanya Gururajan 

A ny visitor to Illinois chan-
cery courts will observe the 
unprecedented volume of 

mortgage foreclosures. Lake County 
classified ads show that foreclosure 
is a problem affecting everyone and 
in all areas of the county. The prob-
lem is really nationwide. 
 The creditors’ bar tends to por-
tray mortgage foreclosures much as 
the Borg portrayed itself in Star Trek: 

We are the Borg. Lower your 
shields and surrender your ships. 
We will add your biological and 
cultural distinctiveness to our 
own. Your culture will adapt to 
service us. Resistance is futile. 

 Resistance is not futile. There 
are significant and legitimate de-
fenses to mortgage foreclosure. 
Even if you don’t “defeat” a mort-
gage foreclosure, you may reduce the 
amount due. You may gain valuable 
time for your client. You may per-
suade the mortgagee that a modifica-
tion agreement is better than a fore-
closure. During the proceeding, the 
law may even change to your client’s 
benefit. 
 Mortgage foreclosure cases seem 
to have the inexorable force of a 
freight train on the mainline. Even if 

it doesn’t go too fast, you don’t want 
to get in the way. However, skillful 
advocacy will allow you to divert the 
foreclosure from the mainline onto a 
sidetrack. You then have a chance to 
represent your client effectively. Re-
sistance will no longer be futile. 
 Today’s economic crisis has 
called upon consumer advocates and 
foreclosure defense attorneys to 
think harder, work better and repre-
sent their clients with diligence and 
dedication. Our objective is to intro-
duce you to a comprehensive ap-
proach to defending mortgage fore-
closures. As attorney, if our clients 
can sustain homeownership, we 
want them to have that chance. We 
want to help our clients to negotiate 
sustainable 

modification agreements. We will file 
chapter 13 cases for our clients if the 
bankruptcy court affords better op-
tions for them. 
 If there is doubt as to the 
amount owed, we want to be sure 
that our client does not pay more 
than he must. If there is a question 
as to whether the plaintiff is the 
proper party or has standing, we as-
sert that defense. If there is a ques-
tion as to whether the plaintiff is a 
holder in due course of the note on 
which the foreclosure is based, we 
want to challenge holder in due 
course status so that we can inter-
pose real defenses such as fraud in 
the inducement as a recoupment 
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claim. If the loan was originated in 
violation of the Truth in Lending 
Act, we want to assert that. If the 
loan was serviced in violation of the 
Real Estate Settlement Procedures 
Act, we want to assert that claim, 
too. 
 We raise these defenses and 
claims because we recognize our 
ethical obligation to zealously advo-
cate for our clients within the limits 
of the law and also within any rea-
sonable extension of the law. 
 We don’t believe in quixotic ef-
forts. If our clients cannot afford 
homeownership, we want to help 
them find the means to relocate with 
dignity and on a timely basis without 
the humiliation of being evicted. We 
want to help families. We want chil-
dren to finish their school terms in 
their communities. 
 We believe that our work has a 
salutary effect on our clients and 
communities. We respect the work 
of our adversaries, who also have a 
duty to represent their clients zeal-
ously and within the bounds of law 
to enforce their legitimate contrac-
tual expectations. We expect oppos-
ing counsel and their clients to re-
spect our work as well. 
 The Obama administration has 
promulgated a Home Affordable Re-
finance Program as well as a Home 
Affordable Mortgage Modification 
Program. Homeowners need time to 
allow these processes to work. Fre-
quently, lenders pursue foreclosure 
cases aggressively through their at-
torneys while simultaneously pur-
porting to negotiate loan modifica-
tion agreements through their ser-
vicers. Sometimes, these efforts are 
sincere. Sometimes, these efforts are 
to collect as much money as possible 
from the homeowner before com-
pleting the foreclosure. 
 Bankruptcy options are now 
available under Chapter 13, and co-

erced mortgage modification may be 
possible in the future if the Helping 
Homeowners Save their Homes in 
Bankruptcy Act of 2009 if the 
H.H.S.H.B.A. of 2009 is enacted 
(HR. 1106 and S 61). 
 This article is intended to be a 
first-aid kit for Illinois foreclosure 
attorneys. We discuss a general ap-
proach, practices and theories that a 
foreclosure defense attorney should 
consider in defending his or her cli-
ent’s family home. We only address 
here pre-complaint considerations, 
answering the complaint and re-
sponding to a motion for summary 
judgment. There are many more is-
sues to be considered. However, we 
have truncated our work due to 
space limitations. 
 
Glossary 
 
 We use the following terminol-
ogy throughout: 
 
Plaintiff – named party initiating the 

foreclosure lawsuit. 
Defendant – the Borrower/

Mortgagor. 
Borrower – the Mortgagor. 
Lender – the current owner of the 

Mortgage. 
Servicer – the company to which 

the Borrower makes payments. 

Original Lender – the entity which 
made the Mortgage loan to the 
Borrower. 

Original Mortgagee – the entity to 
which the Borrower originally 
granted the Mortgage securing 
the loan to the Original Lender, 
usually Mortgage Electronic 
Registration Service (MERS) 

 
I. Pre-Complaint Considerations 
 
 Before any foreclosure com-
plaint is filed in Illinois, the Bor-
rower should have received a notice 
of default and a notice that the loan 
has been accelerated. 
 Clients rarely contact attorneys 
at this pre-foreclosure stage. People 
facing foreclosure are in shock or 
denial. If Borrowers can’t reinstate 
their loan by bringing it current, or 
otherwise coming to terms with the 
lender, your task is to plan your de-
fense. Take these steps: 
 Gather all documents the client 

received both prior to and at the 
mortgage loan closing. It is 
highly likely that the Borrower 
has maintained these documents 
in the same envelope or folder 
and completely intact from the 
closing. It is very important to 
maintain these documents ex-
actly as they were received at 
closing. Treat these documents 
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with great care. You may need 
them for a subsequent claim or 
defense under the Truth in 
Lending Act.  

 Obtain a current loan history 
from the Servicer. Make a Quali-
fied Written Request to the Ser-
vicer asking who is the current 
Lender and detailing all pay-
ments and application of pay-
ments. You have this right under 
the Real Estate Settlement Pro-
cedures Act (RESPA). Look 
here for a sample: 
h t t p : / /
w w w . h u d . g o v /
offices/hsg/ramh/
res/reslettr.cfm 

 Contact the Servicer 
to determine loan 
modification possi-
bilities in general.  

 Contact the Servicer 
to determine loan 
refinance possibili-
ties or loan modification possi-
bilities under the Home Afford-
able Refinance Program or the 
Home Affordable Mortgage 
Modification Program. Check 
options at: http://www.hud.gov 
and http://www.makinghome-
affordable.gov. 

 Ask the client to gather records 
reflecting all payments made on 
the loan. Frequently, payments 
made by Borrowers are not ap-
plied by the Servicer to the loan 
but rather held in suspense. It is 
important to know the cash ac-
tually paid by the Borrower to 
the Servicer on the mortgage 
loan. You need this to defend 
and also for any possible RESPA 
claim. 

 Interview the Borrower to deter-
mine the facts and circumstances 
under which the loan was origi-
nated, including all contacts with 
mortgage loan brokers or loan 

officers. Determine what hap-
pened at the closing and whether 
any statements or representa-
tions were made at or before the 
closing concerning the mortgage, 
the note, or the note’s terms. 
You need this to defend the note 
on the ground of recoupment 
claims in the nature of fraud in 
the inducement, especially if the 
plaintiff is not a holder in due 
course. 

II. Responding to the Summons 
and Complaint 

 
 The Borrower is usually person-
ally served with the foreclosure com-
plaint and summons. Service by pub-
lication is an option. If the Borrower 
could have been served personally, 
service by publication is objection-
able. The Plaintiff must provide the 
Borrower with some rather specific 
warnings. We won’t go into these. 
All major mortgage law firms now 
provide these as a matter of routine. 
735 ILCS 5/15-1504.5. 
 The Borrower has 30 days to file 
an answer, appearance, or otherwise 
respond to the foreclosure com-
plaint. The summons served on the 
Defendant clearly indicates that a de-
fault judgment may be obtained 
against the Defendant if he or she 
fails to respond within 30 days.  
 Often, Borrowers don’t look for 
an attorney, but rather appear in 

court without an attorney. Usually, a 
court won’t enter a default even 
against a defendant who has failed to 
appear, answer, or otherwise plead 
after having been served with the 
complaint and summons. Even if the 
30-day period stated in the summons 
has run, the attorney can and should 
immediately file a motion to vacate 
defaults and for an extension of time 
to file an appearance and otherwise 
plead. Such a motion puts the Plain-
tiff on notice that the Borrower has 

engaged counsel and is 
seeking additional time 
to answer or otherwise 
respond to the com-
plaint. Courts in Lake 
County and most coun-
ties in the Chicago met-
ropolitan area will rou-
tinely grant these mo-
tions and continue 
pending motions for 
default, especially if this 

is the first extension being sought by 
the Borrower. At the very least, filing 
such a motion will avoid entry of a 
default judgment.  
 Defense counsel for the Bor-
rower may either file a motion or an 
answer in response to the Com-
plaint. We first address motions. (We  
will not specifically address motions 
to dismiss for lack of proper service,  
as we believe that all of our readers 
have had experience and feel com-
fortable with such motion practice. 
We also will not address affirmative 
defenses and counterclaims or cross-
claims owing to space limitations.) 
 Watch carefully for develop-
ments in Illinois House Bill 2004, 
the “Emergency Foreclosure Relief 
Act of 2009,” for any new develop-
ments. This bill, if passed, will afford 
many procedural benefits to home-
owners facing foreclosure. 
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A. Motion to Dismiss for 
Lack of Standing 

 
 Consider the following factors 
regarding the standing of the Plain-
tiff to bring the foreclosure com-
plaint:  

 Is the Plaintiff really the 
holder of the Mortgage 
Note?  

 Is the Plaintiff really the 
owner of the Mortgage 
Note?  

 Is the Plaintiff really the 
Mortgagee of record?  

 Has the mortgage actually 
been assigned to the Plain-
tiff? Very frequently, the 
plaintiff is named in the 
form of “XYZ Bank c/o 
ABC Servicer.” What exactly 
does c/o mean in this con-
text? And in what capacity is 
XYZ Bank acting? Is the as-
signment proper? Has the 
assignment been properly 
pled? Is the Plaintiff a 
proper party plaintiff? Is the 
Plaintiff even a legal juridical 
entity? 

 By what authority does the 
Plaintiff bring the claim? 
These may be questions of 
standing or real-party-in-
interest. Have all documents 
establishing authority to sue 
been attached to the com-
plaint? 

 Some mortgage foreclosure de-
fense attorneys have been successful 
in arguing that only the holder of the 
note or the assignee of a mortgage 
can bring the foreclosure under 735 
ILCS 5/2-403, which states that the 

owner of a non-negotiable chose in 
action may sue in its own name but 
it must plead under oath that it is the 
actual bona fide holder of the instru-
ment. The mortgage itself certainly is 
a non-negotiable chose in action.  
 If the Plaintiff was not the 
holder of Note at the time the com-
plaint was commenced, or at the 
time that the mortgage and foreclo-
sure went into default, then it might 
not be a holder in due course, 
thereby subjecting the Plaintiff to the 
possibility of real defenses such as 
fraud in the inducement, and con-
comitant recoupment claims. 
 Plaintiffs will often respond to 
such a motion to dismiss by submit-
ting a one-page document termed 
“Assignment” contending that the 
mortgage and note were assigned to 
them by the original Lender or a 
subsequent intervening Lender. 
Scrutinize this document to deter-
mine the circumstances of the pur-
ported assignment. The date of the 
assignment plays a key role in deter-
mining if the Plaintiff is a holder in 
due course. The identity or authority 
of the person purporting to sign the 
assignment may also be important 
and should be examined critically. 
 Those economically interested in 
mortgages in the secondary residen-
tial mortgage market contend that 
they are holders in due course of the 
mortgage notes and related mort-
gages. In many instances, mortga-
gors were defrauded in the original 
extension of credit. While a holder in 
due course takes free of personal de-
fenses,1 it must take the note by ne-
gotiation, without notice that it has 
been dishonored, without notice of 

an unauthorized signature, and with-
out notice of any defenses or claims 
of recoupment.2 This may not be the 
case, particularly in the case of secu-
ritized mortgage transactions. 

 
B. Answering the Complaint 

 
 It is prudent to deny all material 
allegations in the Complaint, includ-
ing that the Plaintiff is the legal 
holder of the indebtedness. Deny 
that all sums are due under the note 
as pleaded. Frequently, mortgage 
lenders add charges to their loan bal-
ance which cannot be supported by 
back-up records. At the very least, 
neither admit nor deny allegations as 
to which your Defendant has insuffi-
cient knowledge and demand strict 
proof. 
 It is also crucial to deny, to the 
extent your client can do so, all 
“deemed” pleaded allegations out-
lined in 735 ILCS 5/15-1504(c). Ac-
cording to this section, the allega-
tions outlined in §1504(c)(1) through 
(c)(12) are deemed to have been al-
leged by the Plaintiff even though 
they are not explicitly stated in the 
Complaint. Failure to deny the 
“deemed pled” allegations will mean 
that the Borrower has admitted, 
among other things, to being “justly 
indebted in the amount of the origi-
nal indebtedness,” “that defaults oc-
curred as indicated,”3 “that any and 
all notices of default or election to 
declare the indebtedness due and 
payable or other notices required to 
be given have been duly and prop-
erly given,” and that “that the 
amounts indicated in the complaint 
are correctly stated.”  

  21 

1. Uniform Commercial Code §3-302. 
2. Uniform Commercial Code §3-305(a). 
3. The Borrower’s attorney should investigate to see if there has truly been a default and if proper notices of default or acceleration of the note were 

sent to the client. If the mortgagee or Servicer has been accepting irregular payments, they may have waived their right to foreclose on the prop-
erty and may be forced to start the process all over again. See Allabastro v. Wheaton Nat’l Bank, 77 Ill. App. 3d 359 (2d Dist. 1979); Lang v. Parks, 19 
Ill. 2d 223 (1960).  
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 The “deemed” allegations are 
material and crucial to affirmative 
defenses, counterclaims or third- 
party complaints that the Borrower 
anticipates bringing. Therefore, it is 
prudent to deny all deemed allega-
tions to the fullest extent possible to 
effectively allocate the burden of 
proof to the Plaintiff.  
 

C. Responding to Motions for 
Summary Judgment 

 
 Plaintiffs tend to file motions for 
summary judgment very early in 
foreclosure cases. It is vital to vigor-
ously resist these to prevent the pre-
mature entry of a judgment of fore-
closure.  
 Motions for summary judgment 
in mortgage foreclosure cases are 
rarely filed with the required state-
ment of material facts. In fact, there 
is a Local Rule in the Nineteenth Ju-
dicial Circuit of Illinois, Local Rule 
2.04(a)(3), which requires every mo-
tion for summary judgment to be ac-
companied by a statement of mate-
rial facts, and “failure to submit such 
a statement constitutes grounds for 
denial or striking of the motion.” Be-
fore responding to the motion, the 
Borrower’s attorney must file a mo-
tion to strike Plaintiff’s Motion for 
failure to adhere to this Local Rule.  
 The first line of defense to a mo-
tion for summary judgment is to at-
tack the sufficiency of the support-
ing affidavit under Illinois Supreme 
Court Rule 191(a). Often, Plaintiff/
Mortgagee will file pro forma motions 
for summary judgment with a sup-
porting affidavit from an employee 
claiming “familiarity” with the books 
and records of the company. In Cole 
Taylor Bank v. Corrigan, 230 Ill. App. 
3d 122, 595 (2d Dist. 1992), the Vice 
President of the bank submitted an 
affidavit in support of the out-
standing balance due and accrued in-

terest on the note. The appellate 
court struck the affidavit, holding in 
part that: 

1. The affidavit did not estab-
lish the Vice-President’s fa-
miliarity with the records. 

2. The documents relied upon 
in making calculations of the 
indebtedness and interest 
rates were not provided.  

3. While the business record 
exception for hearsay allows 
for the admission of the un-
derlying business record, it 
does not relate to the admis-
sibility of the witness who is 
making reference to the 
business record. 

It is important to remember that af-
fidavits used by Plaintiffs in mort-
gage foreclosure cases are mere sub-
stitutes for live testimony, and legal 
conclusions emanating from the affi-
davits may be stricken under Rule 
191(a).  
 To preempt motions for sum-
mary judgment, defense counsel 
should commence discovery 
promptly.  By doing so, Plaintiff’s 
pre-emptive motion for summary 
judgment will be premature. Your 
discovery plan should require not 
only paper documents, but also all 
pertinent electronically-stored infor-
mation that relates to the mortgage 
or note, the Plaintiff, the Plaintiff’s 
dealings with the original Lender, 

and the Plaintiff’s dealings with the 
mortgage broker. Such discovery will 
give you the opportunity to develop 
facts that bear on your affirmative 
defenses or counterclaims. Make 
sure that your request for electroni-
cally stored information is broad 
enough to cover all metadata as well 
as all software necessary to evaluate 
the data in the native format in 
which it was maintained. Insist that 
data provided to you be in the same 
form in which it was originally main-
tained with no removal of metadata. 
Insist that you be provided with all 
correspondence and nonprivileged 
internal communication, including all 
email and all internal instant mes-
sages or other electronic messages. 
Consider making requests to admit 
facts. Find out who really was a wit-
ness to the transaction. Consider no-
ticing depositions. Have a set of 
standard interrogatories ready. 
 
Conclusion 
 
 Mortgage foreclosures are simple 
to file and complex to defend. In Illi-
nois, the process can be skillfully 
navigated provided one has the 
knowledge and expertise to buy time 
and gain leverage to negotiate a loan 
modification agreement or other 
mutually advantageous solution to 
the foreclosure. ◊ 
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The Use and Misuse of MDDPs 
 

Part II of the Author’s March Docket Article 

 

by Lisa L. Dunn 

T he judicial driving permit, a 
limited license formerly 
granted to first-time offend-

ers (as those offenders are defined 
by 625 ILCS 5/11-500) has been 
abolished for all persons arrested for 
DUI after January 1, 2009. First-time 
DUI offenders are still eligible to 
drive after the 31st day of a statutory 
summary suspension, but now need 
a Monitoring Device Driving Permit 
(“MDDP”). An MDDP is issued un-
der Section 6-206.1 of the Illinois 
Vehicle Code (the “Code”). The 
length of the summary suspension 
for a first offender has now doubled: 
six months for a test failure and 
twelve months for a test refusal. If 
the statutory summary suspension is 
rescinded, the first offender does not 
participate in the MDDP program 
and is free to drive, pending the 
resolution of the criminal DUI 
charge. 
 This article will discuss: (1) the 
parameters of the MDDP program; 
(2) the MDDP offender’s responsi-
bilities in conjunction with the use of 
the MDDP; (3) violations of the 
MDDP program; (4) sanctions au-
thorized for violations of the MDDP 
program; and (5) the right to a hear-
ing to contest the cancellation of the 

MDDP or extension of the summary 
suspension. 
 

Parameters of the 
MDDP Program 

 
 An MDDP will be issued to a 
first offender when the Secretary of 
State has determined that: (1) the in-
dividual is eligible for the permit; (2) 
the individual has paid the non-
refundable monitoring fee; and (3) 
the statutory summary suspension 
has been in effect for more than 30 
days. The MDDP requires a Breath 
Alcohol Ignition Interlock Device 
(“BAIID”) to be installed in any ve-
hicle the DUI offender drives during 
the suspension period. The BAIID is 
a mechanical unit installed in a vehi-
cle and requires the operator to take 
a “BrAC” test prior to starting the 
vehicle. BrAC is the breath alcohol 
concentration, meaning the number 
of grams of alcohol per 210 liters of 
breath. If the unit detects a BrAC 
test result below the alcohol set 
point, the unit will allow the vehicle 
ignition switch to start the engine. If 

the unit detects a BrAC test result 
above the alcohol set point, the 
BAIID prevents the vehicle from 
starting.1  
 An MDDP allows the DUI of-
fender to drive anywhere, at any 
time, as long as the offender’s vehi-
cle is installed with a BAIID. The 
Secretary of State’s Office monitors 
the BAIID throughout the duration 
of the permit. The MDDP offender 
has 14 days from the issuance of the 
MDDP to submit the vehicle to a 
BAIID provider or installer. Until 
the BAIID device is installed in the 
vehicle(s) permitted under the 
MDDP, the MDDP offender is not 
allowed to drive anywhere other 
than to a BAIID provider or in-
staller. 
 An individual who drives with-
out the MDDP and is caught driving 
a vehicle during the suspension pe-
riod, or an individual participating in 
the program who is caught driving 
without a BAIID, is subject to a 
Class 4 felony. Penalties include im-
prisonment of 1-3 years, a minimum 
of 30 days in jail, 300 hours of com-
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1. 92 Ill. Admin. Code Sec. 1001.410, available   
in the Illinois Register, Volume 33, Issue 2, 
January 9, 2009, pages 203-500. 
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munity service, and fines up to 
$25,000. 
 Some MDDP offenders may 
qualify for a modification or waiver 
of the BAIID or an employment ex-
emption from the BAIID. However, 
work exemptions are not granted if 
the MDDP offender is self-
employed or works for a business 
owned by a member of the MDDP 
offender’s family. 
 

MDDP Offender’s 
Responsibilities 

 
 The Code imposes numerous re-
sponsibilities upon MDDP offenders 
as a result of granting the MDDP. 
These are set forth in 92 Ill. Admin. 
Code Sec. 1001.444(c).  
 First, the MDDP offender may 
only operate vehicles installed with a 
BAIID as authorized by the Secre-
tary of State. This includes any vehi-
cle owned, rented, leased, loaned or 
otherwise in the possession of the 
MDDP offender. Second, the 
MDDP offender must take any vehi-
cle installed with the BAIID to the 
BAIID provider or send the appro-
priate portion of the device to the 
BAIID provider within the first 30 
days for an initial monitor report, to 
ensure that the offender learns how 
to use the device. Thereafter, the of-
fender will only be required to take a 
vehicle in or send the device to the 
BAIID provider every 60 days for 
purposes of calibration and to pre-
pare a monitor report of the device’s 
activity, which is sent to the Secre-
tary of State. The monitoring period 
is shortened to 30 days for any 
MDDP offender whose summary 
suspension is extended or who is re-
suspended for a violation of the 
MDDP program.  

 Third, the MDDP offender must 
take any vehicle installed with the 
BAIID to the BAIID provider or 
send the appropriate portion of the 
device to the BAIID provider within 
five days of any service or inspec-
tion notification.  
 Fourth, the MDDP offender 
must maintain a journal of events 
surrounding unsuccessful attempts 
to start the vehicle, failures to suc-
cessfully complete a running retest, 
or any problems with the device, and 
record the name of the driver oper-
ating the vehicle at the time of the 
event, if other than the offender. If a 
BAIID is installed on more than one 
vehicle, the MDDP offender must 
keep a separate journal for each ve-
hicle.  
 Fifth, the offender may not have 
the BAIID removed or uninstalled 
from any vehicle without first notify-
ing the Secretary of State and surren-
dering the MDDP, as instructed. Fi-
nally, the offender must not commit 
any violations listed in subparagraph 
(d) of 92 Ill.Adm.Code Section 
1001.444.  
 
 
 

Violations as Defined 
in 92 Ill.Adm.Code 
Section 1001.444(d) 

 
 The Illinois Administrative Code 
enumerates ten actions which, when 
committed by the MDDP offender, 
may constitute a violation of the 
MDDP program. These violations 
include:  
1. Conviction or supervision for 

any of the offenses listed in Sec-
tion 6-206.1(c-1) of the Illinois 
Vehicle Code, 625 ILCS 5/6-
206.1(c-1). The offenses listed in 
this section include driving with 
a revoked or suspended license, 
a violation of Section 11-501 of 
the Illinois Vehicle Code or a 
similar provision of a local ordi-
nance or similar out-of-state of-
fense.  

2. Tampering or attempting to tam-
per with, or otherwise circum-
venting the BAIID. Tampering 
means an overt, conscious at-
tempt to disable or disconnect 
the interlock device.2 Circum-
vention means an overt, con-
scious effort to bypass the 
BAIID or any other act intended 
to start the vehicle without first 
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taking and passing a breath test.3  
3. A violation of Section 6-206.2 of 

the Illinois Vehicle Code, includ-
ing driving a vehicle without a 
BAIID; soliciting or requesting 
another person to blow into the 
ignition interlock device or start 
a motor vehicle equipped with 
the device so as to provide the 
offender with an operable vehi-
cle; tampering with, or circum-
venting the operation of an igni-
tion interlock device; and know-
ingly renting, leasing, or lending 
a motor vehicle to a person 
known to have his or her driving 
privileges restricted with an igni-
tion interlock device when the 
vehicle does not contain such an 
ignition interlock device. 

4. Ten or more unsuccessful at-
tempts to start the vehicle with a 
BAIID installed within a 30-day 
period, excluding a BrAC read-
ing of 0.05 or more. An unsuc-
cessful attempt to start the vehi-
cle means any time the MDDP 
offender registers a BrAC read-
ing of 0.025 or more on the de-
vice when attempting to start the 
vehicle.4  

5. Five or more unsuccessful at-
tempts to start the vehicle within 
a 24-hour period, excluding a 
BrAC reading of 0.05 or more. 

6. A BrAC reading of 0.05 or more. 
7. Failing a running retest, or fail-

ing to take a running retest. A 
running retest is the feature of 
the BAIID device that requires 
the driver to take additional 
BrAC tests after the initial test to 
start the vehicle.5  

8. Removing the BAIID without 
authorization from the Secretary 
of State. 

9. Failing to utilize the BAIID as 
required. 

10. Failing to submit a BAIID for a 
monitor report in a timely man-
ner. 

 
Sanctions for Violations as 
Defined in 92 Ill.Adm.Code 

Section 1001.444(e) 
 
 If the Secretary of State deter-
mines a violation has occurred, nu-
merous sanctions are available under 
the Administrative Code.  
 For a conviction or court super-
vision for any of the offenses listed 

in Section 6-206.1(c-1) of the Illinois 
Vehicle Code, the Secretary of State 
will immediately cancel the MDDP 
and authorize the immediate re-
moval of the BAIID. If the MDDP 
expired prior to the Secretary of 
State receiving notification of the 
conviction, supervision or violation, 
the Secretary of State will re-suspend 
the MDDP offender. The offender 
will not be eligible for reinstatement 
when the summary suspension is 
scheduled to terminate, but instead 
will only be eligible to apply for a re-
stricted driving permit. Any re-
stricted driving permit issued will be 
conditioned upon the use of the 
BAIID device for a period of not 
less than twice the original summary 
suspension period.6  
 If there appears to be any evi-
dence of a violation of Section 6-
206.2 of the Illinois Vehicle Code, 
the Secretary of State will send the 
MDDP offender a letter asking for 
an explanation of the tampering or 
unauthorized circumvention. The of-
fender then has 21 days after the 
date of the Secretary’s letter to pro-
vide a written response. If the re-
sponse reasonably assures the Secre-

3. 92 Ill. Admin. Code Sec. 1001.410, available in the Illinois Register, Volume 33, Issue 2, January 9, 2009, pages 203-500. 
4. 92 Ill. Admin. Code Sec. 1001.410, available in the Illinois Register, Volume 33, Issue 2, January 9, 2009, pages 203-500. 
5. 92 Ill. Admin. Code Sec. 1001.410, available in the Illinois Register, Volume 33, Issue 2, January 9, 2009, pages 203-500. 
6. 625 ILCS 5/6-206.1(l).  
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tary that no violation occurred, no 
further action is taken. If a response 
is not received within 21 days or 
does not reasonably assure the Sec-
retary, the Secretary will immediately 
cancel the MDDP. If the summary 
suspension is already terminated 
prior to the Secretary receiving the 
monitor report/physical inspection 
showing the violation, the Secretary 
will re-suspend for three months. 
 The Secretary of State will send 
the MDDP offender a letter asking 
for an explanation if the monitor re-
ports show (a) ten or more unsuc-
cessful attempts to start the vehicle 
with a BAIID within a 30-day pe-
riod; (b) five or more unsuccessful 
attempts to start the vehicle with a 

BAIID within a 24-hour period; or 
(c) any single BrAC reading of 0.05 
or more. If a response is received 
within 21 days after the date of the 

Secretary’s letter which reasonably 
assures the Secretary that no viola-
tion occurred, no further action will 
be taken. If a response is not re-
ceived within 21 days or the re-
sponse does not reasonably assure 
the Secretary, the Secretary will ex-
tend the summary suspension for 
three  months. If the summary sus-
pension is already terminated prior 
to the Secretary receiving the moni-
tor report showing the violations, 
the Secretary shall re-suspend for 
three months. If the monitor report 
shows multiple violations, each vio-
lation is considered a separate viola-
tion requiring a separate three-
month extension or re-suspension.  
 If the monitor reports show a 
failure to successfully complete a 
running retest, the Secretary of State 
will send the MDDP offender a let-
ter asking for an explanation. If a re-
sponse is received within 21 days af-
ter the date of the Secretary’s letter 
which reasonably assures the Secre-
tary that no violation occurred, no 
further action will be taken. If a re-
sponse is not received within 21 days 
or the response does not reasonably 
assure the Secretary, the Secretary 
will extend the summary suspension 
for three months. If the summary 
suspension is already terminated 
prior to the Secretary receiving the 

26   

 JOSEPH MODICA & ASSOCIATES, LTD. 
CERTIFIED PUBLIC ACCOUNTANTS 

 
PROVIDING 

FORENSIC ACCOUNTING, BUSINESS VALUATION, 
SPECIALTY ACCOUNTING & CONSULTING 

 
111 WEST MAPLE AVENUE, SUITE B 

MUNDELEIN, ILLINOIS 60060 
OFFICE: (847) 566-2240     FAX: (847) 566-2280 

EMAIL: JOE@MODICACPA.COM 

 



The Docket  May 2009 

  27 

monitor report showing the viola-
tion, the Secretary will re-suspend 
for three months.  
 The Secretary of State will im-
mediately cancel the MDDP if the 
BAIID is removed or uninstalled 
without authorization, including a re-
moval or uninstallation caused by 
the MDDP offender’s failure to pay 
lease or rental fees due to the BAIID 
provider. 
 The Secretary of State will ex-
tend the summary suspension for 
three months if the MDDP offender 
does not utilize the BAIID. If the 
summary suspension is already ter-
minated prior to the Secretary re-
ceiving the monitor report showing 
the violation, the Secretary will re-
suspend for three months.  
 The Code further provides a 
specific procedure for the Secretary 
of State to follow in the event of a 
failure to submit the BAIID for a 
monitor report in a timely manner. 
All monitor reports are to be sub-
mitted to the Secretary within 37 
days after installation and within 37 
days thereafter, unless notified by a 
BAIID provider that the BAIID has 
been removed. The Secretary first 
conducts an informal inquiry, includ-
ing attempting to contact the BAIID 
provider and MDDP offender by 
telephone or e-mail, if the Secretary 
fails to receive an MDDP offender’s 
monitor reports within 37 days, to 
determine the cause of this failure. If 
it is determined or if it appears that 
the MDDP offender failed to take in 
a vehicle with the BAIID or send the 
device in for timely monitor reports, 
the Secretary will send a letter to the 
MDDP offender stating that if the 
BAIID is not taken in for a monitor 
report within ten days from the date 
of the letter, the Secretary will ex-
tend the summary suspension for 

three months. If the summary sus-
pension is already terminated prior 
to the Secretary receiving the moni-
tor report showing the violation, the 
Secretary will re-suspend for three 
months. 
 Finally, violations detected in 
any one monitoring period will not 
result in extensions or re-
suspensions totaling more than six 
months. Three extensions per viola-
tion can result in a car being im-
pounded for a period of at least 
thirty days. Four extensions per vio-
lation may result in the car being 
seized.7   
 

Right to a Hearing to 
Contest Cancellation of 

the MDDP or Extension 
of the Summary Suspension 

 
 An MDDP offender whose 
MDDP is cancelled or whose sum-
mary suspension is extended has the 
right to request a hearing with the 
Secretary of State to contest this ac-
tion. The MDDP offender has 30 

days from the date the notice of ex-
tension, re-suspension or cancella-
tion to contest the Secretary’s action. 
This written request, including a $50 
filing fee, must be either received by 
the Secretary or postmarked within 
30 days from the date that the notice 
of extension, re-suspension or can-
cellation was mailed by the Secretary. 
The hearing will be conducted as any 
formal hearing under the Illinois Ad-
ministrative Code. 
 

Conclusion 
 
 The Illinois Vehicle Code now 
contains very specific requirements 
for an MDDP offender to follow 
during the term of a statutory sum-
mary suspension, or any extension of 
the suspension. The applicable stat-
utes, rules and regulations of the 
Secretary of State address compli-
ance with the requirements of the 
MDDP, methods for determining 
compliance, the consequences of 
noncompliance, and what constitutes 
a violation of the MDDP. ◊ 

 

7. 625 ILCS 5/6-206.1(k).  
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Financial Advisers in Employment Transition; 
A Primer on the Protocol 

The Docket Spotlight on Securities: Newsmakers and Lawbreakers May 2009 

I n 2004, three financial services 
firms devised a way to ease the 
transition of financial advisers 

from one firm to another. The three 
firms – Citigroup Global Markets 
(Smith Barney), Merrill Lynch, and 
UBS Financial Services – signed an 
agreement called the Protocol for 
Broker Recruiting (the “Protocol”). 
Since then, at least 75 financial ser-
vices firms have signed the Protocol. 
The result has been a profound in-
crease in the number of transitions 
and an equally profound decrease in 
the number of T.R.O. litigation fil-
ings!  
 Pre-Protocol (and not so long 
ago), financial services firms retained 
law firms to be “on-call” nationwide 
for emergency court filings to enjoin 
departing financial advisers from 
leaving with “the firm’s customers.” 
Of course, the financial services firm 
to which the financial adviser was 
transitioning would argue that the 
adviser had every right to transition 
with “his or her customers.” Time 
and time again, firms replaced Legal 
Brief “A” with Legal Brief “B” de-
pending upon whether they were 
losing or gaining a financial adviser 
and his or her customers. The situa-
tion transpired this way over and 
over again, with no firm being a clear 
winner or loser, because a firm that 
would gain customer accounts one 
day might lose a different set of ac-
counts another day. Cynics observed 
that the only ones making money 
were the lawyers. In any event, the 
great majority of cases settled, either 

for a substantial sum of money when 
an injunction was granted, or for a 
less-than-substantial sum of money 
when the injunction was denied. 
 When the three financial services 
firms signed the Protocol, there was 
much speculation as to whether it 
would last. The thinking was that 
each firm would need to reflect on 
whether, in the months and years 
ahead, it would be a “net hirer” or a 
“net target” of employee defections. 
A “net target” firm would not accept 
the deal because the Protocol, in ef-
fect, was a litigation forbearance 
agreement. Giving up the right to 
enjoin departing financial advisers 
leaving with “the firm’s customers” 
and to seek damages was not a deci-
sion to be made lightly. Nonetheless, 
and despite some early delays in 
signing on, most major financial ser-
vices firms, including all of the 
“wirehouse” firms, signed the Proto-
col. Since then, several (but clearly 
not all) other firms of all sizes have 
signed on.  
 The result has been an employ-
ment transition expressway! Why? 
Let’s examine what the Protocol al-
lows financial advisers to take with 
them. First, departing financial advis-
ers may take their client names, ad-
dresses, telephone numbers, email 
addresses and client account names/

titles. Likewise, departing financial 
advisers may share their personal 
sales production information with 
their new firm. On the other hand, 
departing financial advisers may not 
take other account data, such as cli-
ent account numbers, account state-
ments or tax identification numbers. 
Similarly, they may not share any cli-
ent information with their new firm 
prior to resignation. Of course, it is 
worth noting that nothing in the 
Protocol alters the common law duty 
of loyalty as it relates to prohibiting a 
financial adviser from soliciting cli-
ents (to move their accounts) and 
staff (to join the new firm) before 
the adviser resigns. 
 Second, the Protocol details the 
process to be followed in transition-
ing. Financial advisers must resign in 
writing and attach copies of any cli-
ent information that they are taking. 
While the financial adviser can and 
will bring a list of client account 
names/titles, he or she will provide 
that list to the former employer but 
will modify it to include the account 
numbers. 
 Third, the Protocol expressly 
does not protect against T.R.O. liti-
gation for what the securities indus-
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try calls “raiding” cases. These cases are not easily de-
fined, but normally “you know ‘em when you see ‘em.” 
They occur when a financial services firm loses so many 
of its advisers to a competitor that a “severe economic 
impact” results. That impact has been quantified as ap-
proximately 40% of a business unit’s production, but the 
percentage varies and the determination depends upon 
what kind of “improper means” was employed and/or 
the degree of “malice/predation” that existed.  
 Fourth, the Protocol does not alter any contractual 
obligations that financial advisers may have to their for-
mer firms by virtue of promissory notes or retention bo-
nus agreements that they signed. Likewise, the Protocol 
does not shift responsibility for any trading errors that 
might have occurred at the former firm. There may be 

defenses to each of those scenarios, but they will not be 
found in the Protocol. 
 Finally, by its language the Protocol protects depart-
ing financial advisers only when they are leaving a Proto-
col signatory firm for a Protocol signatory firm. If one or 
both firms is not a Protocol signatory firm, T.R.O. litiga-
tion and damages are available. That said, several courts 
of equity have recently refused to grant injunctive relief 
to financial services firms that are Protocol signatories. 
That case law is relatively new but a trend is developing. 
 Financial advisers now have one of the greatest op-
portunities to transition to a new firm. But they better do 
it right, with the assistance of capable securities employ-
ment counsel familiar with the Protocol! ◊ 
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T he Lake County Bar Founda-
tion is the charitable arm of 
the Lake County Bar Asso-

ciation. The Foundation was estab-
lished by and operates under a con-
stitution and bylaws, which are avail-
able on the Association’s website. 
 The Chairperson is appointed by 
the President of the Lake County 
Bar Association in his capacity as the 
Chairman of the Board of Directors 
of the Foundation. 
 The Officers of the Bar Associa-
tion are also the Directors of the 
Foundation. 
 

For the year 2008, 
the Foundation was involved 

in three activities: 
 

1. The Foundation is the repository 
of funds donated for the use of 
the Therapeutic Intensive Main-
tenance Court (“TIM” Court). 
The Foundation receives funds 
that are donated for specific use 
by the court and the probation 
department to purchase bus 
passes, grocery store gift cards 
and materials and food for 
graduation parties for those par-

ticipants who make it through 
this difficult program. It is the 
belief of the Foundation and the 
donors that participants’ success 
or failure in this program should 
not hinge on their ability to go 
to and from work or court, or to 
their ability to feed themselves 
or their family. As of March 19, 
2008, there was $14,318.22 in 
the subaccount for TIM court 
donations. There is also a sepa-
rate account for the Drug Court 
Alumni fund, which contains 
$453.52, and which is the money 
raised by the alumni of the drug 

court’s cookie sale. Requests and 
distributions for this account are 
handled by the Executive Direc-
tor of the Bar Association.  

2. The 82nd Airborne “All Ameri-
cans” funds: This endeavor was 
the brainchild of attorney Joy 
Fitzgerald, who served as the 
Chair of the ad hoc Committee 
to support the All Americans. 
The fundraising campaign gener-
ated over $8,500.00 in contribu-
tions to the Foundation, and 
those funds were earmarked for 
use by the All Americans Com-
mittee. I am happy to report that 
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Annual Report of the 
Lake County Bar Foundation for 2008 
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the Committee was able to pur-
chase most, if not all, of the sun-
dries requested by the soldiers. 
With the assistance of the 
Vernon Hills Police Department, 
the Committee shipped 20 large 
boxes to Iraq. 

3. The Wayne B. Flannigan Memo-
rial Scholarship: The Wayne B. 
Flannigan Scholarship was estab-
lished by resolution of the Bar 
Association and Bar Foundation 
on November 4, 2004. The pur-
pose of the scholarship was to 
honor Wayne B. Flannigan, who 
was the President of the Bar As-
sociation in 2001-2002 and was 
taken from us prematurely in a 
tragic accident. Fundraisers were 
held October 21, 2004, and Oc-
tober 19, 2005, which, along 
with other individual contribu-
tions, resulted in more than 
$21,000.00 being raised for the 
scholarship. I met with Elaine 
Flannigan and her daughters to 

discuss the use of this money 
and the type of scholarship. I am 
happy to report that the decision 
was made to contribute this 
money to the University of Illi-
nois Law School for an annual 
scholarship in Wayne’s name 
that will go to a resident of Lake 
County attending that law 
school. If there is no recipient in 
any given year, the scholarship 
funds will roll over back into the 
scholarship. The agreement be-
tween the Bar Foundation, Bar 
Association, and the University 
is in the process of being final-
ized.  

 
Future Goals 

and Aspirations: 
 
 As soon as the dust had settled 
over the reorganization of the Bar 
Association with the addition of a 
board of directors, attention turned 
to the Foundation. The addition of 

the $50,000 cy pres donation (detailed 
in Bryan Winter’s President’s Page in 
the April issue of The Docket) means 
that some of the various ideas voiced 
by Bryan and the other members of 
the Association can be brought to 
fruition. The first order of business, 
however, is the reorganization of the 
Foundation. The current bylaws and 
constitution need what I would 
charitably describe as a tune-up. To 
that end Bryan Winter, Rick Lesser 
and I have volunteered to draft new 
bylaws to make the administration of 
the Foundation less cumbersome, 
and with the goal of getting more 
people involved in the decision-
making and administration of the 
Foundation.  
 I strongly encourage any of our 
members seeking avenues to serve 
the bar and our community to con-
sider serving as a director of the 
Foundation. The cy pres donation 
means nothing without ideas and in-
put and effort from us. ◊ 
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~ MEMORIAL SERVICE ~ 
 

A tribute in memory of our friends and comrades 
who have departed us in the past year. 

 
Tuesday, May 19, 2009 

12:00 noon 
Lake County Courthouse 

C-201 
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MCLE Update 
 

The N—Z Reporting Period and 
Other Miscellaneous Thoughts 

 

by Richard S. Kopsick, CLE Committee Chair 

T o borrow from Alfred Lord 
Tennyson in Locksley Hall, 
spring is the time when an 

attorney’s fancy turns to thoughts of 
the two-year MCLE reporting pe-
riod. In 2009, the current two-year 
MCLE reporting period applies to 
those whose last names end with N 
through Z, and ends on June 30, 
2009.  
 As you know, the total number 
of hours required for this two-year 
period is 20. Those hours must con-
sist of 4 Professionalism & Ethics 
hours, and 16 regular MCLE hours. 
Remember that initially, you are sim-
ply certifying that you have complied 
with the 20-hour requirement for 
this reporting period. You do not 
need to provide the MCLE Board 
with proof of the hours you have 
completed unless and until you are 

audited. 
 Note: The Lake County Bar 
Association does not send any 
materials directly to the MCLE 
Board. You are responsible for 
obtaining proof of your comple-
tion of any given program, and 
keeping that proof so that it is 
available in the event of an audit. 
 As with the compliance process 
from 2008, you should expect to re-
ceive a certification form from the 
MCLE Board, which will be due no 
later than July 31, 2009 (31 days after 
the end of your reporting period). 
You must complete, sign, and sub-
mit the certification form to the 
MCLE Board by July 31, 2009. You 
are also required to include payment 
of a $20 fee with your certification 
form if you are claiming credit for 
“nontraditional activities.” Nontradi-

tional activities are covered by Su-
preme Court Rule 795(d). In my 
opinion, nontraditional activities do 
not include the LCBA “brown bag” 
seminars, but do include attendance 
at a Bar Association Committee 
meeting for which credit is claimed. 
Remember that you can view the 
MCLE rules at www.mcleboard.org.  
 One final thought: in addition to 
our current MCLE obligations, the 
next two-year reporting periods will 
require 4 hours of Professionalism & 
Ethics plus 20 regular hours. Be-
cause non-members attending LCBA 
seminars pay double for all pro-
grams, your completion of required 
MCLE hours as an LCBA member 
results in savings roughly equal to 
the amount of the annual dues you 
pay to be an LCBA member. Addi-
tionally, your attendance at our free 
“brown bag” programs allows you to 
complete approximately twelve 
hours of MCLE credits each year 
without any cost whatsoever. So if 
you are considering the LCBA from 
an economic viewpoint, becoming a 
member is the perfect way to obtain 
your required hours and save money 
doing so.  
 As always, please feel free to 
contact me with any questions at 
(847) 623-8700. ◊ 
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The Leadership Committee of the Campaign for Legal Services wishes to thank 
the following contributors for helping to ensure that equal access to justice 
remains a reality for low-income individuals and families in Lake County. As of 
April 3, 2009 the donors listed below generously have contributed over $70,000 to 
the Campaign for Legal Services. 
 

C o n t r i b u t o r s  t o  t h e  2 0 0 8 - 0 9  C a m p a i g n  f o r  L e g a l  S e r v i c e s  
 

 Leaders ($5,000 or more) 
Matthew Kaplan and the A. & E. Kaplan Foundation    
 
Senior Partners ($2,000 to 4,999) 
Dudley & Lake LLC    
Gretchen Fisher    
Suzanne and William Lindsay    
 
Partners ($1,000 to 1,999) 
The Office of the Lake County State's Attorney 
Robert S. Baizer    
Gayle Kenney Dompke    
Daniel M. Falotico in memory of Arlene Falotico    
First Midwest Bank    
Deborah L. Goldberg and Dr. Neil Puller in memory of Troi 

Lwaxana Cat    
Raymond J. Kloss    
Lake County Bar Association    
Linn & Campe, Ltd.    
Peter Schlax    
Larry and Jane Smith 
Barbara Weiner in honor of Judge Jane Waller    
 
Advocates ($500 to 999) 
Association of Women Attorneys of Lake County 
Jon L. Beerman    
Laurel Breitkopf 
Law Offices of Brown & Brown    
Michael Cavanaugh in memory of Bob Will  
Julia Carpenter in honor of Tracey Jordan 
Judge Valerie Ceckowski    
Chausow Shafer, P. C. 
Tomas Curbelo    
David Del Re    
William Y. Franks 
Scott Gibson    
Kenneth J. and Bobbie R. Glick    
Alexandra M. Goddard in memory of Charlotte A. Martin 
Judith Goodie    
Thomas M. Gurewitz    
Tom and Ann Hamlin in memory of Paula Hamlin    
Katz, Goldstein & Warren    
Jerald Kessler    
Landscape Concepts Management    
Steven L. Larson    
Lesser, Lutrey & McGlynn LLP    
Sally A. Lichter    
Victoria L. Martin in honor of Eugene E. Martin, Sr.    
Joseph R. Poell    
David R. Quade    
Linda A. Rothnagel and Thomas A. Lilien   
Law Office of Gary L. Schlesinger    
Stephen M. Simonian    
Charles W. Smith 
West, a Thomson‐Reuters Business 
Peter Trobe    
Jay Ukena    
Hon. Nancy Waites    
Winer & Winer    
Wysocki & Smith    
 
Associates ($100 to 499) 
Anonymous (4) 
Lee Arbus in memory of Hal Goldman    
Miles Beermann    
Ronald L. Bell    
Honorable Luis A. Berrones    
Greg Nikitas and Christy Bishop 
James K. Booras    
William Bracken 
Terry and Debbie Brady    

Mr. and Mrs. Kenneth Burns    
Geraldine Callan in honor of Larry McShane    
Dianne Casuto 
Mary J. Clark    
Erwin Cohn    
Michael J. Conway    
Murray Conzelman    
Patricia Cornell in memory of Thelma Crapo    
Mary Ross Cunningham    
Mark Curran, Jr.    
David L. Gates & Associates    
James J. DeSanto 
Wallace B. Dunn    
Anthony S. Esposito 
Daniel Falotico    
Flannery, Hoover & Boyd    
Mr. and Mrs. Fred Foreman    
Betsy Wolf Friestedt    
Fuqua, Winter & Stiles, Ltd.    
Margaret Georgevich    
Mr. Joel D. Gingiss    
Goldberg & Kane in memory of Robert Smith 
Neil H. Good    
Graham, Graham & Sbertoli, Ltd.    
Karissa Anderson Guenther    
Howard and Debbie Haile    
John M. Hakes    
Bonnie Spaccarelli Hannon in memory of The Honorable 

Robert S. Smith, Jr. 
James A. Harbaugh    
David H. Harris, Jr.    
Robert J. Hauser    
Paulette Herbstman and Sanford Sloane    
Brian and Tammy Hershinow 
Charles Hoffman and Tamara Schiller    
Hon. Mitchell L. and Sara M. Hoffman    
Bridget W. Hutchen    
Kevin Kane and Mary Rose Strubbe    
John T. Kennedy    
David S. Kerpel 
Richard Kessler    
Joseph and Jennifer Kolar    
Richard Mann, Carrie Zuniga, Sharanya Gururajan, Kathy 

Manade, Maria Garcia, Chyrel Rivera, Gayle 
Freedman, and Virginia Elliott in memory of 
Bernard Leibowitz    

Law Offices of Stuart A. Reid, P.C.    
Mark R. Lezotte in honor of Linda Rothnagel    
Libertyville Rotary Club    
Mark Lidschin    
William S. Lipsman    
Rudolph F. Magna    
Judge Robert K. McQueen    
Morrison & Morrison, P.C. 
Newland, Newland & Newland    
The Law Office of Torrie Mark Newsome in memory of 

Robert A. Hunter 
Noonan, Perillo & Polenzani    
Mark B. Peavey    
June Peterson‐Gleason    
Christine R. Piesiecki 
Nicholas Poulos 
John W. Quinn 
John and Bobbie Quintanilla 
John G. Radosevich, P.C.    
Ritz Camera    
Elizabeth M. Rochford    
Helen S. Rozenberg 
Schiller DuCanto & Fleck LLP    
Andrew R. Schwartz, LLC    
Kendrick L Scott    

Marjorie Sher in memory of Bob Smith 
Scott J. Sinton    
Perry S. Smith, Jr.    
Kathryn M. Somers    
Alan L. Stefaniak    
Greg Ticsay and Joy Gossman    
Edward R. Tomkowiak    
Yolanda M. Torrez    
Vahl Reporting Service, Ltd.    
John Van Duzer, Jr.    
Joseph Vogler    
Mike and Jane Waller    
Amy Weiss in memory of Harold and Ruth Goldman    
Terry L. Weppler 
Don E. Wheeler in memory of Linda L. Wheeler 
Gordon White    
Harold Winer    
Bryan and Diane Winter 
Albert Wysocki 
Daniel R. Zeit    
 
Friends (up to $99) 
Anonymous (3) 
Dennis and Lorraine Benner in memory of Bernard 

Leibowitz    
Megan Chadwick in honor of Scott Landa    
Steven Crowley    
Charles E. Ex    
Kristie C. Fingerhut    
Patricia Fix 
Marla and Barry Freydberg in memory of loving father 

Bernard Leibowitz    
Howard Goffen    
Thad Gruchot    
Gunnar Gunnarsson 
Barb and Jim Gurovitsch in memory of Bernard 

Leibowitz    
Tiffany Allison Harvey    
Randy Heidenfelder    
Beth Herndobler    
Charles and Kathleen Holmberg    
Emery Homor    
Benjamin Kessler    
Dirk W. Kitzmiller    
Melody S. Krapf    
Steven McGinty    
Judge Margaret J. Mullen    
Barbara Noster    
Steven Rapaport    
Claire Rothnagel    
Sam Rothnagel    
Richard Sarmont    
Ruth Schlossberg    
Semmelman & Semmelman, Ltd. 
Hon. Daniel B. Shanes in memory of Judge Robert 

Smith 
James Simonian    
Maxine Sprung    
Lisle & Nathan Stalter    
Rabbi and Mrs. Harold Stern in memory of Bernard 

Liebowitz    
Kevin and Carol Van Cott    
Robert Weber in memory of Eva Schwartzman 
Robert Wilson 
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Please call (847) 244-3143 to confirm date, time and location of event before you attend. 

MAY 2009 
Date Event Time Location 

5/7 
5/7 
5/12 
5/12 
5/12 
5/13 
5/19 
5/20 
5/20 
5/21 
5/25 
5/28 

Brown Bag Seminar 
Real Estate Committee Meeting 
Professionalism and Office Mgmt. Com. Mtg. 
Associate Member Committee Meeting 
Wills, Trusts & Probate Committee Meeting 
Legal Aid Committee Meeting 
Memorial Service 
Criminal Law Committee Meeting 
Family Law Committee Meeting 
Business Lunch Meeting/Committees 
LCBA Office Closed 
Civil Trial & Appeals Seminar & Golf  Outing 

12:00 p.m. 
5:00 p.m. 
12:00 p.m. 
12:00 p.m. 
12:00 p.m. 
12:00 p.m. 
12:00 p.m. 
12:00 p.m. 
12:00 p.m. 
12:00 p.m. 
 
8:00 a.m. 

C-201 
In-Laws Restaurant 
Lovell’s of  Lake Forest 
LCBA Office 
C-307 
Prairie State Legal Serv. 
C-201 
LCBA Office 
C-105 
LCBA Office 
 
Biltmore Country Club 

 
 

 

JUNE 2009 
Date Event Time Location 

 
 

 

If you are a Committee Chair and wish to change a meeting date or time, 
please contact the LCBA Office at (847) 244-3143. 

6/4 
6/9 
6/9 
6/12 
6/16 
6/17 
6/17 
6/18 
6/18 

Real Estate Committee Meeting 
Associate Member Committee Meeting 
Wills, Trusts & Probate Committee Meeting 
Installation of  Officers and Directors Dinner 
Brown Bag Seminar 
Criminal Law Committee Meeting 
Family Law Committee Meeting 
Board of  Directors Meeting 
Civil Trial & Appeals Committee Meeting 

5:00 p.m. 
12:00 p.m. 
12:00 p.m. 
6:30 p.m. 
12:00 p.m. 
12:00 p.m. 
12:00 p.m. 
12:00 p.m. 
5:00 p.m. 

In-Laws Restaurant 
LCBA Office 
C-307 
Deerpath Inn 
C-201 
LCBA Office 
C-105 
LCBA Office 
McCormick’s 



DOWNTOWN WAUKEGAN—200 ML King Ave.  Sin-
gle office.  Shared conference room and lunch room.  Space 
available for secretary.  Basement storage.  

Virtual Tour www.tjproperties.com—(847) 680-4740 
 
DOWNTOWN WAUKEGAN—Across from Court-
house, 275-1200 square feet.  Janitorial provided.  Well 
maintained.  Space available.  33 N. County & 325 Wash-
ington.  Please call Ron Pollack at (847) 482-0952. 

LEGAL ADMIN. JOB WANTED—College of Lake 
County paralegal student (to graduate in Aug.) with BA in 
journalism (Marquette) seeks an immediate admin/
paralegal position. Solid Microsoft skills, type 90+ wpm. 
Dictaphone, switchboard, most common office equip-
ment. Skilled writer. Second career. 25 to 40 hrs. Lisa at 
(847) 239-2363. 
 
EXPERIENCED—family law/real estate paralegal 
available for contract assignments. Sandy at (847) 687-
6007. 

BAR BULLETIN BOARD 
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 CIVIL TRIAL & APPEALS COMMITTEE 
11th Annual Seminar & Golf  Outing 

 
Thursday, May 28, 2009 
Biltmore Country Club 

 
3.25 Hours of CLE (including 1/2 hour of ethics by the judges) 

$10,000 Prize for Hole-In-One on #16 
Member’s Seminar & Golf Fee: $260 

Mechanics Liens State & Federal—Jim Babowice 
An Introduction to Class Actions—Phil Bock 
Is There Indemnity to Pick Up the Pieces—Janelle Christensen 

Medicare Set Asides—Lawrence Ruder 

Filing Your First UM/UIM—Robert Wilson 
Fault Verdicts & Settlements in Construction Site Accidents—Jim Hermann 
Federal Removal Practice—Daniel Field 

Professionalism & Legal Ethics—Lake County Judges 

Electronic Discovery Issues—Peter Berk 
Legal Process Outsourcing—Michael Duffy 
I.P.I. Civil Instructions—Judge Daniel Locallo 



Contact us for more information:
Phil Krawiec
Business Development Representative 
Direct Phone: 312.752.1219
E-mail: pkrawiec@atgf.com 

Offices in:  
Champaign | Chicago Loop | Chicago North Side | Homewood  
Libertyville |  Lombard | Mt. Prospect | North Riverside
Oak Lawn | Schaumburg | Wheaton | Belleville | Madison,Wis.

ATG is a lawyer service organization that helps 
you build your practice — and your income. By 
becoming a member, you can issue title insurance 
and handle real estate closings. Through our 
subsidiary, ATG Trust, members also provide 
comprehensive trust and other essential services. 
Check us out on the web, or in person at one of 
our convenient locations. Join ATG today.

800.788.8989    
WWW.ATGF.COM

   Make your 
real estate practice 

    bigger

ATG offers
quality
CLE
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		Some mortgage foreclosure defense attorneys have been successful in arguing that only the holder of the note or the assignee of a mortgage can bring the foreclosure under 735 ILCS 5/2-403, which states that the owner of a non-negotiable chose in action may sue in its own name but it must plead under oath that it is the actual bona fide holder of the instrument. The mortgage itself certainly is a non-negotiable chose in action. 
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		Those economically interested in mortgages in the secondary residential mortgage market contend that they are holders in due course of the mortgage notes and related mortgages. In many instances, mortgagors were defrauded in the original extension of credit. While a holder in due course takes free of personal defenses,1 it must take the note by negotiation, without notice that it has been dishonored, without notice of an unauthorized signature, and without notice of any defenses or claims of recoupment.2 This may not be the case, particularly in the case of securitized mortgage transactions.
	Answering the Complaint
		It is prudent to deny all material allegations in the Complaint, including that the Plaintiff is the legal holder of the indebtedness. Deny that all sums are due under the note as pleaded. Frequently, mortgage lenders add charges to their loan balance which cannot be supported by back-up records. At the very least, neither admit nor deny allegations as to which your Defendant has insufficient knowledge and demand strict proof.
		It is also crucial to deny, to the extent your client can do so, all “deemed” pleaded allegations outlined in 735 ILCS 5/15-1504(c). According to this section, the allegations outlined in §1504(c)(1) through (c)(12) are deemed to have been alleged by the Plaintiff even though they are not explicitly stated in the Complaint. Failure to deny the “deemed pled” allegations will mean that the Borrower has admitted, among other things, to being “justly indebted in the amount of the original indebtedness,” “that defaults occurred as indicated,”3 “that any and all notices of default or election to declare the indebtedness due and payable or other notices required to be given have been duly and properly given,” and that “that the amounts indicated in the complaint are correctly stated.” 
		The “deemed” allegations are material and crucial to affirmative defenses, counterclaims or third- party complaints that the Borrower anticipates bringing. Therefore, it is prudent to deny all deemed allegations to the fullest extent possible to effectively allocate the burden of proof to the Plaintiff. 
	Responding to Motions for Summary Judgment
		Plaintiffs tend to file motions for summary judgment very early in foreclosure cases. It is vital to vigorously resist these to prevent the premature entry of a judgment of foreclosure. 
		Motions for summary judgment in mortgage foreclosure cases are rarely filed with the required statement of material facts. In fact, there is a Local Rule in the Nineteenth Judicial Circuit of Illinois, Local Rule 2.04(a)(3), which requires every motion for summary judgment to be accompanied by a statement of material facts, and “failure to submit such a statement constitutes grounds for denial or striking of the motion.” Before responding to the motion, the Borrower’s attorney must file a motion to strike Plaintiff’s Motion for failure to adhere to this Local Rule. 
		The first line of defense to a motion for summary judgment is to attack the sufficiency of the supporting affidavit under Illinois Supreme Court Rule 191(a). Often, Plaintiff/Mortgagee will file pro forma motions for summary judgment with a supporting affidavit from an employee claiming “familiarity” with the books and records of the company. In Cole Taylor Bank v. Corrigan, 230 Ill. App. 3d 122, 595 (2d Dist. 1992), the Vice President of the bank submitted an affidavit in support of the outstanding balance due and accrued interest on the note. The appellate court struck the affidavit, holding in part that:
	The affidavit did not establish the Vice-President’s familiarity with the records.
	The documents relied upon in making calculations of the indebtedness and interest rates were not provided. 
	While the business record exception for hearsay allows for the admission of the underlying business record, it does not relate to the admissibility of the witness who is making reference to the business record.
	It is important to remember that affidavits used by Plaintiffs in mortgage foreclosure cases are mere substitutes for live testimony, and legal conclusions emanating from the affidavits may be stricken under Rule 191(a). 
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