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STATEMENT OF ISSUES

A. The Circuit panel issued a per curiam Opinion finding no reversible errors of law,

without citing any reason under Rule 47.6, which Rule citation is itself a prima facie violation of

Neitzke v. Williams, 490 U.S. 319 (1989) which requires an in forma pauperis pro se complaint

cannot be dismissed sua sponte for even the most fatal deficiencies found in paid pleadings (ibid

at 329-331), and Denton v. Hernandez, 504 U.S. 25 (1992) which mandates, along with its other

mandates at paragraphs 2-3 herein, that novel claims must be developed through the adversarial

process at least to summary judgement so an appellate court can conduct “an intelligent appellate

review” (ibid at 31-35). These particular case law mandates are directly applicable as this appeal

is brought in forma pauperis under 28 U.S.C. § 1915, which pauper status has been caused and

created by the injuries to the appellant by these defendants. The panel erred in both its opinion

regarding the district court’s sua sponte dismissal in violation of those mandates, and in its use of
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Rule 47.6 in consideration of an in forma pauperis pro se pleading, as such a failure when
conducting an “intelligent appellate review” is disallowed under the above referenced mandates.

B. Further, the panel’s finding of no reversible errors of law by the district court in its sua
sponte one day from docketing to dismissal order and judgement of the underlying complaint
USDC 2:24-CV-123 is itself also a reversible error of law under Boag v. MacDougall, 454 U. S.
364 (1982) and Haines v. Kerner, 404 U.S. 519 (1972) as argued herein. The underlying
complaint is (i) comprised of 1,324 pages, 384,315 words requiring more than 760 hours to read
at a very high proficiency reading speed; (ii) incorporates 54 specific claims which are
remediable under 28 U.S.C. §§ 1915, 2679(b)(2), 18 U.S.C. § 1964, Fourth Amendment
violations which give rise to Bivens claims under Bivens v Six Unknown Federal Agents, 403
U.S. 388 (1971), and under other federal and state statutes as specifically cited therein, (iii) made
under state statutes of multiple states where injuries occurred in the course of this fraudulently
concealed illegal bioweapon and racketeering program, as well as under federal statutes
including, without limitation, 5 U.S.C. § 301, 18 U.S.C. §§ 1961-1968 and offenses related
thereto, 42 U.S.C. §§ 2000bb through 2000bb-4, (iv) all of which have been violated by
defendants. The underlying complaint incorporates (a) claims under eight constitutional
amendments, (b) 51 Supreme Court caselaw mandates, and (¢) points of law arguments of state
secret privilege, absolute and qualified immunity, Bivens claims, and specific conflicts of law
with constitutional rights; (d) 110 substantive specific examples of justiciable conduct which
relate to the 54 specific claims, (e) contains 19 inline exhibits, each of which specifically
evidences particular injurious acts and the fraudulent concealment thereof by the defendants..

C. Both the district court and the Circuit panel made fatal errors of law in the most basic

principle of constitutional jurisprudence — that fair consideration of facts and law requires the
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district court to at least read the facts and law alleged in the complaint to render a valid judgment
and opinion on each specific claim alleged in the complaint. There is no law nor any case law in
any US federal jurisdiction that even asserts that the district court’s failure to even merely read
the contents of a complaint is sufficient to make any sua sponte decision — this most basic failure
is a clear error of law under Supreme Court mandates and the intent of Congress. This practice is
an unconstitutional abridgement of the most basic right of due process and an egregious error of
law under Boag and Haines, as well as under Neitzke and Denton as argued at paragraph A
above. this case is the result of decades of fraudulently concealed injuries all by these defendants
who have deliberately sustained and fraudulently concealed on-going violations of the Thirteenth
Amendment prohibition against involuntary servitude. The errors made by the district court and
the Circuit panel are clear and undisputable errors of law.

STATEMENT OF THE COURSE PROCEEDINGS

D. Northern District of Texas 2:24-CV-123: Docketed on June 5, 2024. Dismissed sua
sponte on June 6, 2024 with a two page order and one page judgement. Notice of Appeal
docketed June 2, 2024, docketed by the Fifth Circuit Court of Appeals on July 12, 2024 as 24-
10614.

E. Fifth Circuit Appeal 24-10614: Sufficient appellant brief mailed and dated
September 10, 2024, accepted by Clerk and docketed. Per curiam Opinion dated November 11,
2024, correspondence was received November 20, 2024 by appellant but no copy of the per
curiam Opinion was sent by Clerk’s office to appellant. Telephone call by appellant to Clerk’s
office on November 20, 2024 resulted in reading of per curiam Opinion which found no
reversible error and cited Rule 47.6 giving no reason for so finding. Per curiam Opinion mailed

by Clerk on November 21, 2024, received by appellant on November 29, 2024.
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F. Fifth Circuit En Banc Rehearing Petition 24-10614: En Banc Rehearing Petition
mailed on November 12, 2024 without per curiam Opinion, and noting Clerk’s omission of per
curiam Opinion from mailing in Petition. Clerk’s notice of deficiencies in En Banc Rehearing
Petition mailed November 26, 2024, received December 4, 2024. Revised En Banc Rehearing
Petition filed here.

STATEMENT OF FACTS
Errors of Law - Four Profoundly Fundamental Errors Violate Supreme Court Mandates

1. The Circuit panel issued a one page per curiam Opinion in 24-10614 which found there
was no reversible error made by district court in its sua sponte dismissal one day from docket
entry of a complex and novel 1,324 page complaint presented by the pro se plaintiff related to
systematic federal executive branch violations of religious and other constitutional rights using a
novel, illegal bioweapon which mere existence and offensive use without consent against US
persons violates 18 U.S.C. §§ 175-178, 1961-1968. The panel made four profoundly fundamental
errors of law and cited Rule 47.6. Affirmance Without Opinion, as below:

“47.6 Affirmance Without Opinion. The judgment or order may be affirmed or

enforced without opinion when the court determines that an opinion would have no

precedential value and that any one or more of the following circumstances exists and is
dispositive of a matter submitted for decision:

Rule 47.6 Compliance Rule 47.6 Compliance Errors By Circuit Panel
Standards
(1) that a judgment of No findings of fact were made by the district court in its hasty,
the district court is
based on findings of fact | conflated abuse of judicial discretion 28 U.S.C. § 1915(e)(2)(B)(i).
that are not clearly
erroneous;

(2) that the evidence in | Complaint was dismissed sua sponte without any reasonable
support of a jury verdict
is not insufficient; consideration of entirety of 54 claims in the complaint. Federal
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district courts are required to liberally construe pro se pleadings,
Boag v. MacDougall, 454 U.S. 364, 365 (1982), and Haines v.
Kerner, 404 U.S. 519, 520 (1972) and must give good faith weight
to each and every allegation and argument presented in order to
arrive at a threshold sua sponte dismissal order. Liberal
construction requires the court to, at the very least, read,
comprehend, and consider each claim. It did not expend any

realistic effort to do so, as described below in this petition.

(3) that the order of an
administrative agency is
supported by substantial
evidence on the record
as a whole;

Not applicable.

(4) in the case of a
summary judgment, that
no genuine issue of
material fact has been
properly raised by the
appellant;

A series of genuine issues of material fact, including conflation of
another illegal former government program not at issue with the
illegal injurious conduct in the district court’s opinion, failure to
even read and consider facts at all, and failure to comply with
Supreme Court mandated further factual development required for
novel claims (Denton) and in liberal construction (Boag, Haines) —
all mandates which were ignored - were raised throughout the brief,

as described below in this petition.

and (5) no reversible
error of law appears.

Four specific reversible errors of law were raised in paragraph 8 of
the appellant brief:
Error of Law 1 The district court misunderstood the basic facts of

the case and conflated the issues before it with an unrelated
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program, which violates Boag v. MacDougall, 454 U. S. 364 (1982)
and Haines v. Kerner, 404 U.S. 519, 520 (1972), liberal
construction of facts required under law, with mandated additional
weight and consideration to be accorded to unpaid in forma
pauperis pro se litigants.

Error of Law 2 The district court misapplied caselaw mandates in
Neitzke v. Williams, 490 U.S. 319 (1989) and Denton v Hernandez,
504 U.S. 25 (1992),(ROA.262-264, paragraphs 331-333) directly
relevant to in forma pauperis pro se complaints and claims, in its
failures to liberally construe even the most fatal errors (Neitzke at
329-331), and its failure to allow factual development of the novel
bioweapon claim as the Denton mandate specifically requires at 31-
35.

Error of Law 3 The district court, in its order at ROA.1522 ECF
#8, suppressed direct evidence from the record which developed
this novel bioweapon claim and the overarching racketeering
claims (examples at ROA.1614-2181) which conceal the illegal
program required under F. R. Civ. P. Rule 9(b) when concealed
identities are used by police powers as in Bivens, which error
further also violates Boag v. MacDougall, 454 U. S. 364 (1982),
Haines v. Kerner, 404 U.S. 519, 520 (1972), and Denton.

Error of Law 4 The district court allegedly reviewed the 384,315

word complaint, covering 56 years of fraudulent concealment and
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abuse of state secret privilege in violation of § 301, considered all
54 claims which have civil remedies, and a complex set of related
facts and of law, all in less than eight working hours. This
complaint is impossible for any human to even read much less
fairly consider in its complexity in that time period, as is required
for liberal construction of claims under Boag v. MacDougall, 454

U. S. 364 (1982) and Haines v. Kerner, 404 U.S. 519, 520 (1972).

Errors of Law - Denton v. Hernandez 504 U.S. 25 (1992)Mandated Five Specific Circuit
Court Tests Required To Affirm Sua Sponte Dismissals — These Tests Were Not Met

2. The Circuit panel failed to meet the Supreme Court’s tests set out in Denton v
Hernandez 504 U.S. 25 (1992) for proper appellate review of all district court sua sponte
dismissals of in forma pauperis pro se complaints filed in any district court. The Supreme Court
mandated that Circuit Courts review district court sua sponte dismissals of in forma pauperis pro
se matters in a very particular manner - with which the Circuit panel materially failed to comply.
To wit, citing Denton:

“The federal in forma pauperis statute, codified at 28 U.S.C. 1915, allows an indigent
litigant to commence a civil or criminal action in federal court without paying the
administrative costs of proceeding with the lawsuit. The statute protects against abuses of
this privilege by allowing a district court to dismiss the case "if the allegation of poverty
is untrue, or if satisfied that the action is frivolous or malicious." 1915(d).

In Neitzke v. Williams, 490 U.S. 319 (1989), we considered the standard to be applied
when determining whether the legal basis of an in forma pauperis complaint is frivolous
under 1915(d). The issues in this case are the appropriate inquiry for determining when

an in forma pauperis litigant's factual allegations justify a 1915(d) dismissal for

frivolousness, and the proper standard of appellate review of such a dismissal.” (ibid at
27)
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“We therefore reject the notion that a court must accept as "having an arguable basis in
fact", id. at 325, all allegations that cannot be rebutted by judicially noticeable facts. At
the same time, in order to respect the congressional goal of "assur[ing] equality of
consideration for all litigants," Coppedge v. United States, 369 U.S. 438, 447 (1962), this
initial assessment of the in forma pauperis plaintiff's factual allegations must be weighted
in favor of the plaintiff. In other words, the § 1915(d) frivolousness determination,
frequently made sua sponte before the defendant has even been asked to file an answer,
cannot serve as a fact finding process for the resolution of disputed facts.

“As we stated in Neitzke, a court may dismiss a claim as factually frivolous only if the
facts alleged are "clearly baseless," 490 U. S., at 327, a category encompassing
allegations that are "fanciful." id., at 325, "fantastic," id., at 328, and

"delusional," ibid. As those words suggest, a finding of factual frivolousness is
appropriate when the facts alleged rise to the level of the irrational or the wholly
incredible, whether or not there are judicially noticeable facts available to contradict
them. An in forma pauperis complaint may not be dismissed, however, simply because
the court finds the plaintiff's allegations unlikely. Some improbable allegations might
properly be disposed of on summary judgment, but to dismiss them as frivolous without
any factual development is to disregard the age old insight that many allegations might be
"strange, but true; for truth is always strange, Stranger than fiction." Lord Byron, Don
Juan, canto XIV, stanza 101 (T. Steffan, E. Steffan & W. Pratt eds. 1977). (ibid at 32-33)

“In reviewing a § 1915(d) dismissal for abuse of discretion, it would be appropriate for
the court of appeals to consider, among other things, whether the plaintiff was

proceeding pro se, see Haines v. Kerner, 404 U.S. 519, 520-521 (1972); whether the
court inappropriately resolved genuine issues of disputed fact, see supra, at 6-7; whether
the court applied erroneous legal conclusions, see Boag, 454 U. S., at 365, n.; whether the
court has provided a statement explaining the dismissal that facilitates "intelligent
appellate review," ibid.; and whether the dismissal was with or without prejudice.” (ibid
at 34)

3. The Circuit panel failed to properly consider whether the district court had met the
tests mandated by the Supreme Court in Denton v Hernandez 504 U.S. 25 (1992), as argued in

the appellate brief, quoting here:

P4A. Denton v. Hernandez, 504 U.S. 25, 33 (1992) requires a district court to conduct and document its
analysis, such that the written analysis is sufficient for “intelligent appellate review.”

P4B. These “intelligent appellate review” tests from Denton, ibid at 33-34, are as follows:

“‘Because the frivolousness determination is a discretionary one, we further hold that a § 1915(d)
dismissal is properly reviewed for an abuse of that discretion.... “ required by § 1915(a), is "entitled to
weight"). In reviewing a § 1915(d) dismissal for abuse of discretion, it would be appropriate for the court of
appeals to consider, among other things, (i) whether the plaintiff was proceeding pro se, see Haines v.
Kerner, 404 U.S. 519, 520-521 (1972); (i) whether the court inappropriately resolved genuine issues of
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disputed fact, see supra, at 6-7; (iii) whether the court applied erroneous legal conclusions, see Boag, 454

U. S., at 365, n.; whether the court has (iv) provided a statement explaining the dismissal that facilitates

"intelligent appellate review," ibid.; and whether the (v) dismissal was with or without prejudice.” All five

tests must be met with an unqualified yes to be successful. The answers for these tests in this appeal are:

(i) Filing pro se - Yes.

(ii) Appropriate resolution of factual issues — No, the district court neither read the base complaint in
less than 8 hours when it requires more than 768 hours for a highly proficient reader, calculated at
paragraph 8 herein, nor allowed facts to the record which are necessary for threshold evaluation
at P6D herein.

(iii) Proper application of legal conclusions — No, it misapplied Neitzke and did not consider the
primary holding in Neitzke (at P3 herein) nor at Denton (at this P4A-G).

(iv) Statement for intelligent appellate review- No, a conflating and confused district court which
truncated the essential factual record has provided a flawed analysis which cannot and does not
lead to a well-considered factually or legally sound discretionary decision. The district court erred.

(v) Dismissed without prejudice - Yes.

These five tests for intelligent appellate review have not been met by the district court.

P4C. While the district court held that its dismissal is on 28 U.S.C. § 1915(e)(2)(B)(i):

“(e)....(2) Notwithstanding any filing fee, or any portion thereof, that may have been paid, the court shall

dismiss the case at any time if the court determines that—..... (B) the action or appeal (i)is frivolous or

malicious;”... it is plain and clear to all that the district court did not comply with Neitzke and Denton in its
dismissal Order.

P4D. A well-considered finding as “frivolous” requires a distinct determination of the complete lack of any

factual or legal merit whatsoever as to each and every one of the 54 claims. To reach such a discretionary

conclusion in eight hours for a Complaint requiring 768 hours calculated at paragraph 8 simply to read the
base document in a complex case is simply not credible on its face. The district court cannot
professionally so act under 28 U.S.C. § 132(b) and Canon 3: A Judge Should Perform the Duties of the

Office Fairly, Impartially and Diligently. The forensic factual basis of the 54 statutory claims in the

Complaint (ROA.943-1301, paragraphs 785-854) includes 110 specific patterns of facts (ROA.429-902,

paragraphs 593-710) and 12,500 pages of facts (sampled at ROA.2008-2181), which volume and

independent documentary quality completely defeat any rational person making any finding that these
claims are frivolous. The district court has profoundly erred.

P4E. Further, material facts needed to fairly evaluate the Complaint under F. R. Civ. P. Rule 9(b) requiring

particularity in the pleading of frauds were not allowed to the record in @ manner which is financially

affordable to the deliberately impoverished in forma pauperis pro se appellant. Such facts and evidence
have been requested to be added electronically (ROA.1470, ECF # 5, and see ROA.2008-2181
examples), are carefully organized and paginated, clearly referenced throughout the Complaint and can
be filed swiftly and efficiently by secure electronic means. The district court simply dismissed (at

ROA.1522 ECF #8) the entire idea of considering these facts, including independent documentary

evidence, expert level analytical evidence, and direct evidence written by the hands of these defendants

themselves, sampled at ROA.2008-2181.

P4F. Denton mandates that novel claims cannot be dismissed without subjecting those novel claims to

discovery, ibid at 33:
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“An in forma pauperis complaint may not be dismissed, however, simply because the court finds the
plaintiff's allegations unlikely. Some improbable allegations might properly be disposed of on summary
judgment, but to dismiss them as frivolous without any factual development is to disregard the age-old
insight that many allegations might be "strange, but true; for truth is always strange, Stranger than fiction."
Lord Byron, Don Juan, canto XIV, stanza 101 (T. Steffan, E. Steffan, & w. Pratt eds. 1977).”

P4G. This failure of the district court to fairly evaluate facts through mandated “factual development” is
further addressed at P5A immediately below. The district court acted presumptively in haste and in error.

Errors of Law - Neitzke v. Williams Mandated A Specific Higher Standard of Care In
Review Of All In Forma Pauperis Complaints By Circuit Courts — This Standard Was Not
Met

4. Neitzke v. Williams, 490 U. S. 319 (1989) mandates a much higher standard of care and
review by circuit panels when reviewing district court sua sponte dismissals in matters brought
by in forma pauperis plaintiffs than this Circuit panel observed in its Order. The Supreme
Court’s primary focus in Neitzke was to establish whether a clear specific defect, the failure to
state a claim, in an in forma pauperis pro se complaint was a fatal to that complaint, and a valid
basis for dismissal in the context of an adversarial proceeding, when a defendant’s motion to
dismiss on that major, and ordinarily fatal defect for paid litigants, is considered by a district
court in an in forma pauperis context. Under Neitzke, even such a material defect as a failure to
state a claim is not adequate to dismiss an in forma pauperis complaint (ibid at 331) in an
adversarial proceeding when considering the complaint for summary judgement. In this matter,
there was not even an adversarial proceeding underway, nor was a material defect of any kind
incorporated in the complaint in question, nor was any such defect cited in the district court’s
order and judgement. The panel itself made a very fundamental error of law in finding that there
was no error of law. The Neitzke mandate relating to fatal defects, which also incorporates the

Haines liberal construction mandate, was violated by the district court and then by the Circuit

panel, which did not adhere to the mandate "to assure equality of consideration for all litigants.”

(ibid at 329.)
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5. Quoting from Neitzke at 329-331:
“Our conclusion today is consonant with Congress' overarching goal in enacting

the in forma pauperis statute: ""to assure equality of consideration for all litigants."

“Given Congress' goal of putting indigent plaintiffs on a similar footing with
paying plaintiffs, petitioners' interpretation cannot reasonably be sustained. According
opportunities for responsive pleadings to indigent litigants commensurate to the
opportunities accorded similarly situated paying plaintiffs is all the more important
because indigent plaintiffs so often proceed pro se, and therefore may be less capable
of formulating legally competent initial pleadings. See Haines v. Kerner, 404 U. S. 519,
404 U. S. 520(1972). [Footnote 9].

We therefore hold that a complaint filed in forma pauperis is not automatically
frivolous within the meaning of § 1915(d) because it fails to state a claim.”

6. The Circuit Court panel failed (I) to meet the substantive standards for Circuit review
imposed by the tests set out in Denton v Hernandez 504 U.S. 25 (1992), and did not allow any
development of the novel claim as required, all as clearly described at paragraph 3 above.

7. The Circuit Court panel failed (II) to properly examine whether the district court met
the mandates in Neitzke v. Williams, 490 U. S. 319 (1989) described at paragraphs 4 and 5 above
related to fatal errors in paid complaints which are permissible in in forma pauperis complaints.

Errors of Law — Liberal Construction Standards Mandated By Boag v. MacDougall, 454 U.
S. 364 (1982) and Haines v. Kerner, 404 U. S. 519, 404 U. S. 520 (1972) Were Not Met

8. The Circuit Court panel failed (IIT) to meet the liberal construction mandates at Boag v.
MacDougall, 454 U. S. 364 (1982) as described in P4B(iii) at paragraph 3 above.

9. The Circuit Court panel failed (IV) to meet the mandate that added consideration in
liberal construction must be accorded to in forma pauperis indigent plaintiffs proceeding pro se,
over and above that accorded paid litigants, in Haines v. Kerner, 404 U. S. 519, 404 U. S. 520
(1972) as described at paragraph 5 above.

Errors of Law Must Be Reversed To Preserve Individual Rights and Fifth Circuit Judicial
Credibility
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10. After failing to meet each of these Supreme Court mandates related to reversible
errors of law at paragraphs 3-9 above, the Circuit panel then erroneously affirmed the district
court had made no errors of law. The Supreme Court clearly mandated that each and every one of
these specific errors of law MUST be reversed.

11. The Circuit panel allowed each and every one of these violations of Supreme Court
mandates related to rights, to facts, and to law, to stand in its clearly erroneous no opinion Order.
There are further profound constitutional questions related to the First, Third, Fourth, Fifih,
Eighth, Ninth, Thirteenth, and Fourteenth Amendments to our Constitution throughout the
underlying complaint in this matter which the Circuit Court will doubtless be required to address
as this litigation proceeds forward. Profound errors of law, if allowed to stand as this Circuit
panel has erred and without explanation under its citation of Rule 47.6 affirmed, profoundly
jeopardize a broad sweep of constitutional rights - from the First Amendment Establishment
clause to the Fourteenth Amendment equal protection clause - of every US person in this Fifth
Circuit.

Request For En Banc Reconsideration

12. This in forma pauperis pro se plaintiff respectfully requests this Court rehear this
appeal en banc, so it may properly consider both these failures of the Circuit panel to meet the
noted Supreme Court mandates related to the errors of law herein, and the purposefully excluded
portion of the record attempted in good faith to be entered to the record, and so it may properly
remand the matter to the district court to correct the fundamental errors of law cited herein.

Dated: December 5, 2024

tfully splymitted,

4
\

ennis Brewer, pro se attorney
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Fifth Circuit panel per curiam Opinion dated November 11, 2024 attached

Certification of Compliance With Fifth Circuit Appellate Rule 35(2)(A)

This document is comprised of 3,285 words and meets Rule 35(2)(A) standard of 3,900 words
for such filings. Court mandates quoted herein totaling 822 words are excluded from this count.

Submitted under penalty of perjury. Dated: December 5, 2024

by

Dennis Brewer, pro se attorney
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Case: 24-10614  Document: 33-1 Page: 1  Date Filed: 11/11/2024

Anited States Court of gpljealﬁ
for the FFifth Circuit

United States Court of Appeals

No. 24-10614 Fifth Circuit

Summary Calendar FILED
November 11, 2024

Lyle W. Cayce
DENNIS SHELDON BREWER, Clerk

Plaintiff— Appellant,
Versus
WILLIAM BURNS, Director, Central Intelligence Agency,

Defendant—Appellee.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 2:24-CV-123

Before SMITH, CLEMENT, and WILSON, Circuit Judges.
PER CURIAM:®

After reviewing the appellant’s brief and the record, we find no
reversible error. We AFFIRM. See 5TH CIR. R. 47.6.

" This opinion is not designated for publication. See 5TH CIR. R. 47.5.
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