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Hon'ble Sudhir Agarwal,J.
Hon'ble Rajeev Misra,J.

(Delivered by Hon'ble Sudhir Agarwal, J.)

1. Heard Sri Radha Kant Ojha, Senior Advocate, assisted by Sri
Shivendu Ojha, Advocate, Sri Ashok Khare, Senior Advocate, assisted by
Sri Aklank Kumar Jain, Sri Anurag Shukla, Advocate, Sri Jamil Ahmad
Azmi, Advocate, Sri Syed Khursheed Anwar Alvi, Advocate, Sri
Shailendra, Senior Advocate, assisted by Sri S.M. Igbal Hasan, Advocate,
for petitioners, and Sri Manish Goel, Additional Advocate General
assisted by Sri Subhash Rathi, Additional Chief Standing Counsel for
respondents.

2. In all these 32 writ petitions, mainly filed by Committees of
Management of various Secondary Educational Institutions, common
questions of law and facts have been raised. Broadly, challenge is to

amendment made in Regulation-17, Chapter-II of Regulations framed
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under U.P. Intermediate Education Act, 1921 (hereinafter referred to as
'Act, 1921"), notified vide Notification dated 20.03.2018 published in
Official Gazette dated 24.03.2018. The petitioners have also challenged
Government Order dated 12.03.2018. Since relief prayed in all these writ
petitions are broadly similar, the same have been heard together and are
being decided by this common judgment.

3. Learned counsel for parties have agreed to treat Writ Petition (Writ—
A) No. 9650 of 2018 as a leading writ petition and referred to the
pleadings thereof while addressing this Court.

4. The relevant facts disclosed in the leading Writ Petition (Writ— A)
No. 9650 of 2018 (hereinafter referred to as "WP-1'), in brief, may be
described as under.

5.  WP-1 has been filed by Committee of Management, National Inter
College, Shikarpur, Bulandshahr, stating that National Inter College,
Shikarpur, Bulandshahr (hereinafter referred to as 'NIC Shikarpur'), is a
minority Secondary Educational Institution, recognized by Board of High
School and Intermediate Education, U.P. (hereinafter referred to as “U.P.
Board”) and governed by the provisions of Act, 1921. It is imparting
education upto Intermediate but aided upto High School level only. For
the purpose of payment of salary to teaching and non teaching staff, upto
High School, it is governed by the provisions of U.P. High Schools and
Intermediate Colleges (Payment of Salaries to the Teachers and other
Employees) Act, 1971 (hereinafter referred to as “Act, 1971”). It is stated
that for selection of teaching staff including Principal, procedure has been
provided under Section 16-E and 16-F of Act, 1921. Section 16-FF is an
exception making provision for selection of teaching staff in Minority
Educational Institutions and provides constitution of Selection Committee
as also procedure for appointment. Regulations 10 to 17 provide
procedure for appointment of Teachers and Principals in recognized
Secondary Educational Institutions.

6. State Government issued an order dated 12.03.2018 stating that in
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exercise of powers under Section 16(2) of Act, 1921, Governor has
approved amendment in Regulation-17 Chapter-II of Regulations framed
under Act, 1921. Under the amended provision, selection of teaching staff
is now to be made by a Private Agency through Joint Director of
Education (hereinafter referred to as “JDE”) or District Inspector of
Schools (hereinafter referred to as “DIOS”) and five names for each
vacancy shall be recommended to the College, who will conduct
interview and thereafter appointment will be made. It is said that this
interference in the right of appointment of teaching staff is violative of
Section 16-FF of Act, 1921 read with Article 29 of Constitution of India.
7. Petitioners, have prayed that Government Order dated 12.3.2018 be
declared ultra vires, insofar as it relates to Regulation 17(D), Chapter-II of
Regulations framed under Act, 1921, of Article 29 of Constitution of India
and also Section 16-FF of Act, 1921. A mandamus has also been prayed
that respondents should not implement or give effect to Government
Order dated 12.03.2018 to the extent Regulation 17(D) of Chapter-II has
been amended by aforesaid Government Order.

8. Respondents have contested WP-1 by filing counter affidavit sworn
by Sri Radha Krishna Tiwari, DIOS, Bulandshahr, stating that NIC,
Shikarpur, District Bulandshahr is a non government recognized
Secondary Educational Institution. It is aided by State Government upto
High School. It is also admitted that it is a minority institution but
governed by Act, 1921 and Act, 1971. Appointments of teachers and
employees are made in accordance with the directions contained under
Government Orders, issued from time to time. It is said that only
Government Order dated 12.03.2018 has been challenged though
subsequently it was further amended by Government vide Government
Order issued on 20.03.2018 and published in Official Gazette on
24.03.2018 publishing amendments made in Regulation 17 of Act, 1921
by exercising powers under Section 16(2) of Act, 1921. It is said that

aforesaid Notification has not been challenged, therefore, writ petition is
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liable to be dismissed. Regulation 17, Chapter-II of Act, 1921, as has been
amended, do not override authority of Management; it is not inconsistent
to the rights conferred by Article 29 and 30 of Constitution of India;
Managements still has right to select candidates and only for the
betterment of Educational Institutions and having competent staff,
procedure for screening has been provided by conducting written test
through a private agency but it does not affect rights of Management in
any manner; it is only for the purpose of making selection process
transparent; no absolute power of selection has been given to Educational
Authorities or a private agency but power of selection still vests in the
Management and the procedure is only to regulate better quality of
education and to maintain transparency in selection; there is no
interference by State Government in the selection of candidates;
amendment does not affect authority of Management, and, instead,
procedure is to make the things convenient and transparent.

9. A Supplementary Counter Affidavit has also been filed on behalf of
respondents stating that Regulation 17(1)(D), Chapter-II of Regulations
has further been amended by Government Orders dated 06.11.2018,
18.04.2019 and 12.08.2019 and since these Government Orders are not
challenged, therefore, relief as prayed for in WP-1 cannot be granted and
it has rendered infructuous.

10.  Necessity to amend Regulation 17(1)(D), Chapter-II of Regulations,
arose in order to maintain transparency in the procedure relating to
appointment of Teachers and Principals in the Government aided
Institutions and to avoid any scope of bias and personal interest on the
part of Management. Government received various complaints of
favoritism, partiality and other illegalities in the matter of selection and
appointment of Teachers in Government aided minority institutions and to
remove such eventualities and to ensure appointment of more qualified
Teachers and Principals, to make the process of selection free of whims of

Management, Regulation-17 has been amended, which is only regulatory



in nature.

11. It is further stated that challenging Government Order dated
12.08.2019, Writ Petition No. 27342 (M/B) of 2019 has been filed at
Lucknow Bench of this Court, which is pending and therein respondents
have filed counter affidavit. It is said that all the writ petitions challenging
Government order dated 12.03.2018, without challenging subsequent
amendments, are not maintainable having rendered infructuous and
deserves to be dismissed.

12.  In all other writ petitions, this fact is not disputed that those
Institutions are minority Institutions and basically challenge to the
amendment made to Regulation 17 is founded on the similar grounds,
therefore, we are not repeating the facts of those cases, but, for

convenience, place on record, reliefs sought therein in the form of chart,

as under :

Sl
No.

1 9650 of

Writ Petitions. Prayer

2018 (C/M|(a) An order or direction declaring the Government

National Inter College,
Shikarpur, = Bulandshahr
and another Vs. State of

Order dated 12.3.2018 (Annexure-1 to the writ
petition) issued by respondent no.1 so far as
amendment in Regulation 17(D) of Chapter-II of

the U.P. Intermediate Education Act as ultra-vires
to the Articles 29 and 30 of the Constitution of
India, as well as,also ultra-vires to the Section 16-
FF of U.P. Intermediate Education Act, 1921.

(b) An order or direction commanding respondents
not to implement and give effect to the
Government Order dated 12.3.2018 (Annexure-1 to
the writ petition) issued by respondent no.1 so far
as amendment in Regulation 17(D) of Chapter-II
of the U.P. Intermediate Education Act,1921.

(c) Order/direction in nature of mandamus
commanding the respondents to permit the
petitioner to make selection of staff as per rule
prevailing prior to the amendment.

U.P. and others)

2 14320 of 2018 (C/M
Methodist  Girls Inter
College Civil Lines and
another Vs. State of U.P.
and others)

(i) to issue a writ, order or direction of suitable
nature holding impugned notification dated
20.3.2018 (published in official gazette on
24.3.2018)as ultra vires to the Constitution and
U.P. Intermediate Education Act (copy of the
impugned Notification dated 20.3.2018 is enclosed
as Annexure No.8 to this petition).

(ii) to issue writ of certiorari quashing the
Government Order dated 12.3.2018 (copy enclosed
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as Annexure No.5 to this petition).

(iii) to issue a writ, order or direction in the nature
of mandamus commanding the respondents to
permit the petitioners to fill all vacant posts in their
College in accordance with the un-amended
provisions of Regulation 17 contained in Chapter-II
of the U.P. Intermediate Education Act, 1921.
Amended prayers

(vi) to issue a writ, order or direction in the nature
of mandamus declaring the amendment effected in
Regulation 17(1)(g) contained in Chapter-II of the
U.P. Intermediate Education Act, 1921 by
Notification dated 20.3.2018 as published in the
U.P. Gazette dated 24.3.2018 as ultra vires the
Constitution and Section 16-FF of the U.P.
Intermediate Education Act, 1921.

(vii) to issue a writ, order or direction in the nature
of certiorari quashing the impugned Government
Order/Notification dated 12.3.2018 (copy of the
impugned Government Order dated 12.8.2018 is
enclosed as Annexure-1 to the amendment
application).

15142 of 2018 (C/M Jain
Kanya Uchchatar
Madhyamik Vidyalay Vs.
State of U.P. and others)

(i) Issue a suitable order or direction in the nature
of mandamus declaring the notification dated
20.3.2018 as published in U.P. Gazette dated
24.3.2018 to be violative of Article 30(1) of
Constitution and being ultra vires.

(ii) Issue a suitable writ, order or direction in the
nature of certiorari quashing the Government Order
dated 12.3.2018 issued by the State Govt.
(Annexure No.3).

15146 of 2018 (C/M Jain
Inter College Vs. State of
U.P. and others)

(i) Issue a suitable order or direction in the nature
of mandamus declaring the notification dated
20.3.2018 as published in U.P. Gazette dated
24.3.2018 to be violative of Article 30(1) of
Constitution and being ultra vires.

(ii) Issue a suitable writ, order or direction in the
nature of certiorari quashing the Government Order
dated 12.3.2018 issued by the State Govt.
(Annexure No.7).

15330 of 2018 (C/M
Khalsa Inter College and
another Vs. State of U.P.
and others)

(i) a writ, order or direction in the nature of
mandamus declaring the notification dated
20.3.2018, as published in U.P. Gazette dated
24.3.2018 (Annexure-5 to the writ petition) to be
violative of Article 30(1) of Constitution and being
ultra vires.

(ii) a writ, order or direction in the nature of
certiorari quashing the Government Order dated
12.3.2018 (Annexure No.4 to the writ petition).

15794 of 2018 (C/M
Muslim Inter College and
another Vs. State of U.P.
and others)

(i) issue a writ, order or direction of suitable nature
declaring the impugned Government Notification
dated 20.3.2018 (published in official gazette on
24.3.2018) enclosed as Annexure No.8 to this
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petition) as ultra-vires to the provision of

Constitution of India and U.P. Intermediate
Education Act, 1921.
(i) issue writ of certiorari quashing the

Government Order dated 12.3.2018 (copy enclosed
as Annexure No.7 to this petition).

(iii) issue a writ, order or direction in the nature of
mandamus commanding respondents to permit
petitioners to fill all vacant posts in their College in
accordance with the un-amended provisions of
Regulation 17 contained in Chapter-II of the U.P.
Intermediate Education Act, 1921.

17434 of 2018 (C/M St.
Judes Inter College Vs.
State of U.P. and others

(i) to issue writ, order or direction in the nature of
certiorari quashing the Government Order dated
12.3.2018 followed by Gazette Notification dated
20.3.2018 issued by State Govt. (copy enclosed as
Annexure No.6 to this petition).

(ii) to issue a writ, order or direction in the nature
of mandamus restraining respondents from giving
effect to the Govt. Order dated 12.3.2018 followed
by U.P. Gazette Notification dated 20.3.2018.

18488 of 2018 (C/M
Acharya Nami Sagar Jain
Inter College and another
Vs. State of U.P. and
others)

(a) Issue a writ, order or direction of suitable nature
holding impugned notification dated 20.3.2018
(published in official gazette on 24.3.2018) as ultra
vires to the Constitution and U.P. Intermediate
Education Act (copy of the impugned Notification
dated 20.3.2018 is enclosed as Annexure No.3 to
this petition).

(b) Issue writ, order of direction in the nature of
certiorari to quash Government Order dated
12.3.2018 (Annexure-1) issued by repondent no.1
and impugned orders dated 3.8.2018 and 10.8.2018
(Annexures No.8 and 10) passed by respondent
no.5.

21083 of 2018 (C/M Sri
Shanti Sagar Digambar
Jain Kanya Inter College
Vs. State of U.P. & others)

(i) to issue a writ, order or direction in the nature of
mandamus declaring Notification dated 20.3.2018
published in U.P. Gazette part-4 dated 24.3.2018
(Annexure-4 to the writ petition) as ultra vires to
Article 30 of the Constitution and Section 16-FF of
U.P. Intermediate Education Act (copy of the
impugned Notification dated 20.3.2018 and to treat
the same as null and void.

(ii) to issue writ, order or direction in the nature of
certiorari, quashing the Government Order dated
12.3.2018 (Annexure No.3 to the petition) issued
by State Govt.

(iii) to issue a writ, order or direction in the nature
of mandamus commanding the respondents to
permit the petitioner to fill all vacant posts assistant
teachers in the College in accordance with un-
amended provisions of Regulation 17 contained in
Chapter-II of the U.P. Intermediate Education Act,
1921.
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10

21592 of 2018 ( C/M Jain
Sthanakwasi  Girls Inter
College Vs. State of U.P.
& others)

(i) to issue a writ, order or direction in the nature of
mandamus declaring Notification dated 20.3.2018
published in U.P. Gazette part-4 dated 24.3.2018
(Annexure-6 to the writ petition) as ultra vires to
Article 30 of the Constitution and Section 16-FF of
U.P. Intermediate Education Act (copy of the
impugned Notification dated 20.3.2018 and to treat
the same as null and void.

(ii) to issue writ, order or direction in the nature of
certiorari, quashing the Government Order dated
12.3.2018 (Annexure No.4 to the petition) issued
by State Govt.

(iii) to issue a writ, order or direction in the nature
of mandamus commanding the respondents to
permit the petitioner to fill all vacant posts
Lecturers and L.T. Grade posts which are lying
vacant in the College in accordance with un-
amended provisions of Regulation 17 contained in
Chapter-II of the U.P. Intermediate Education Act,
1921.

11

21900 of 2019
Talimuddin Higher
Secondary School and
another Vs. State of U.P.
and others).

(C/M

(i) to issue a writ, order or direction of suitable
nature holding and declaring amended Regulation
17(1)(d) contained in Chapter-II of of U.P.
Intermediate  Education Act notified vide
notification dated 20.3.2018 (published in U.P.
Gazette on 24.3.2018 (Annexure-7 to the writ
petition) as ultra vires to Article 30 of the
Constitution and the provisions of Section 16-FF of
U.P. Intermediate Education Act.

(i-A) Issue writ, order or direction of suitable
nature of holding and declaring the Government
Order dated 12.3.2018 (Annexure No.8-A to the
petition) as ultra vires to Article 30 of the
Constitution and the provisions of Section 16-FF of
U.P. Intermediate Education Act to the extent it
amends Regulation 17 of Chapter-II of U.P.
Intermediate Education Act, 1921.

(ii) to issue a writ, order or direction in the nature
of mandamus commanding the respondents to
permit the petitioners to fill all vacant posts in their
Colleges in accordance with provisions Section 16-
FF of U.P. Intermediate Education Act, 1921 and
Section 16-FF of U.P. Intermediate Education Act,
1921 un-amended of various clauses of the
Regulation 17(1)(d) contained in Chapter-II of
U.P. Intermediate Education Act, 1921.

12

25524 of 2018 (C/M
Canossa Convent Girls
Inter College and another
Vs. State of U.P. & others).

(i) to issue writ, order or direction in the nature of
certiorari quashing the Government Order dated
12.3.2018 followed by Gazette Notification dated
20.3.2018 issued by State Govt. vide letter dated
4.10.2018 by DIOS (copy enclosed as Annexure
No.5 to this petition).

(ii) to issue a writ, order or direction in the nature
of mandamus restraining respondents from giving
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effect to the Govt. Order dated 12.3.2018 followed
by U.P. Gazette Notification dated 20.3.2018
followed by letter dated 4.10.2018.

13

26001 of 2018 (C/M
Swami Atmdev
Gopalanand Inter College,
Farrukhabad, and another
Vs. State of U.P. and

others)

(i) to issue a writ, order or direction in the nature of
certiorari quashing the impugned notification dated
20.3.2018 (Annexure-3to the writ petition) issued
by State Govt.

14

26442 of 2018 (C/M Shri
Kund Kund Jain Inter
College Vs. State of U.P.
and others)

(i) Issue a writ, order or direction in the nature of
certiorari quashing the amendments affected by
notification dated 20.3.2018 as published in the
U.P. Gazette dated 24.3.2018 as ultra-vires the
Constitution and legally inoperative.

15

3708 of 2019 (C/M Sajida
Girls Inter College and
another Vs. State of U.P.
and others)

(i) to issue a writ, order or direction in the nature of
certiorari quashing the impugned notification dated
20.3.2018 (Annexure-3 to the writ petition) issued
by State Govt. as it is unconstitutional and ultra-
vires to Article 30 of the Constitution of India.

16

5286 of 2019 (C/M A.L.
Nomani Inter College and
another vs. State of U.P.
and others)

(i) to issue a writ, order or direction of suitable
nature holding and declaring the amended
Regulation 17(1)(d) contained in Chapter-II of the
U.P. Intermediate Education Act, 1921 notified
vide notification dated 20.3.2018 (published in
official gazette on 24.3.2018) as ultra vires to
Article 30 of the Constitution and to the provisions
of Section 16-FF of U.P. Intermediate Education
Act, 1921 (Annexure No.7 to this petition) and to
struck down the impugned amendment.

(i)-A. to issue a writ, order or direction of suitable
nature holding and declaring the Govt. Order dated
12.08.2019 (Annexure 7-A) as ultra vires to Article
30 of the Constitution of India and to the
provisions of Section 16-FF of U.P. Intermediate
Education Act, 1921 to the extent it amends
Regulation 17 contained in Chapter-II of the U.P.
Intermediate Education Act, 1921.

(ii) to issue a writ, order or direction in the nature
of mandamus commanding respondents to permit
to fill all vacant posts in their Colleges in
accordance with the provisions of Section 16-FF of
U.P. Intermediate Education Act, 1921 un-amended
of various clauses of Regulation 17(1)(d) contained
in Chapter-II of the U.P. Intermediate Education
Act, 1921.

17

5289 of 2019 (C/M
Mohammad Ali Purva
Madhyamik Vidyalaya and
another Vs. State of U.P.
and others)

(i) to issue a writ, order or direction of suitable
nature holding and declaring the amended
Regulation 17(1)(d) contained in Chapter-II of the
U.P. Intermediate Education Act, 1921 notified
vide notification dated 20.3.2018 (published in
official gazette on 24.3.2018) Annexure-6 as ultra
vires to Article 30 of the Constitution and to the
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provisions of Section 16-FF of U.P. Intermediate
Education Act, 1921 and to struck down the same.
(i)-A. to issue a writ, order or direction of suitable
nature holding and declaring the Govt. Order dated
12.08.2019 (Annexure 6-A) as ultra vires to Article
30 of the Constitution of India and to the
provisions of Section 16-FF of U.P. Intermediate
Education Act, 1921 to the extent it amends
Regulation 17 contained in Chapter-II of the U.P.
Intermediate Education Act, 1921.

(ii) to issue a writ, order or direction in the nature
of mandamus commanding respondents to permit
to fill all vacant posts in their Colleges in
accordance with the provisions of Section 16-FF of
U.P. Intermediate Education Act, 1921 un-amended
of various clauses of Regulation 17(1)(d) contained
in Chapter-II of the U.P. Intermediate Education
Act, 1921 from giving effect to the Govt. Order
dated 12.3.2018 in respect of petitioners college
being minority institutions protected under Article
30 of the Constitution of India.

18

5291 of 2019 ( C/M R.A.
Qidwai Balika Inter
College and 2 others Vs.
State of U.P. and others).

(i) to issue a writ, order or direction of suitable
nature holding and declaring the amended
Regulation 17(1)(d) contained in Chapter-II of the
U.P. Intermediate Education Act, 1921 notified
vide notification dated 20.3.2018 (published in
official gazette on 24.3.2018) as ultra vires to
Article 30 of the Constitution and to the provisions
of Section 16-FF of U.P. Intermediate Education
Act, 1921 (Annexure-10).

(i)-A. to issue a writ, order or direction of suitable
nature holding and declaring the Govt. Order dated
12.08.2019 (Annexure 10-A) as ultra vires to
Article 30 of the Constitution of India and to the
provisions of Section 16-FF of U.P. Intermediate
Education Act, 1921 to the extent it amends
Regulation 17 contained in Chapter-II of the U.P.
Intermediate Education Act, 1921.

(ii) to issue a writ, order or direction in the nature
of mandamus commanding respondents to permit
petitioners to fill all vacant posts in their Colleges
in accordance with the provisions of Section 16-FF
of U.P. Intermediate Education Act, 1921 read with
of Section 16-FF of U.P. Intermediate Education
Act, 1921 un-amended of wvarious clauses of
Regulation 17(1)(d) contained in Chapter-II of the
U.P. Intermediate Education Act, 1921.

19

5292 of 2019 (C/M
Kidwai Memorial Girls
Inter College Vs. State of
U.P. and others)

(A) Issue writ, order or direction in the nature of
mandamus declaring the impugned Government
Order dated 12.3.2018 (Annexure-4) as ultra vires
to the provisions of Article 30 of the Constitution
of India and the provision of U.P. Intermediate
Education Act, 1921.

(B) Issue a writ, order or direction in the nature of
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mandamus commanding and directing respondent
authorities to not to give effect the impugned Govt.
Order dated 12.3.2018 as far as it relates to the
Minority Educational Institutions

(C) Issue a writ, order or direction of suitable
nature holding and declaring the Govt. Order dated
12.8.2019 (Annexure 4-A) as ultra vires to Article
30 of the Constitution of India and to the
provisions of Section 16-FF of U.P. Intermediate
Education Act, 1921 to the extent it amends
Regulation 17 of Chapter-I of the U.P.
Intermediate Education Act, 1921.

20

5295 of 2019 (C/M M.D.
Jain Uchattar Madhyamik
Vidyalaya and another Vs.
State of U.P. and others)

i. A writ, order or direction in the nature of
certiorari quashing the impugned order dated
18.5.2018 passed by Joint Director of Education,
Agra Region, Agra (Annexure-8 to the writ
petition), in so far as it disapproved the selections
made by the petitioners' management for
appointment against teaching post.

ii. A writ, order or direction in the nature of
certiorari declaring the amendments affected by
notification dated 20.3.2018 as published in the
U.P. Gazette dated 24.3.2018 as ultra-vires the
Constitution and legally inoperative.

iii. A writ, order or direction of suitable nature
commanding the respondents to permit the
candidates selected for the two posts of Assistant
Teachers in L.T. Grade and to function in their
respective posts and also to sanction the
disbursement emolument regularly every month.

21

5297 of 2019 (C/M Anglo
Bengali Girls Inter College
and another Vs. State of
U.P. and others)

i. to issue a writ, order or direction of suitable
nature holding the impugned Notification dated
20.3.2018 (as published in the U.P. Gazette dated
24.3.2018) as ultra-vires to the Constitution and the
U.P. Intermediate Education Act (copy of
impugned notification dated20.3.2018 is enclosed
as Annexure-5 to the writ petition).

ii. to issue writ of certiorari quashing the
Government Order dated 12.3.2018 (copy of Govt.
Order dated 12.3.2018 is enclosed as Annexure-3
to the writ petition).

iii. to issue a writ, order or direction in the nature
of mandamus commanding the respondents to
permit the petitioners to fill all vacant posts in their
institution in accordance with the un-amended
provisions of Regulation 17 contained in Chapter-II
of U.P. Intermediate Education Act, 1921.

22

5299 of 2019 (C/M Okm
Inter College Lar and 2
Others Vs. State of U.P.
and others)

i) Issue a writ, order or direction in the nature of
certiorari declaring the amendment affected by
notification dated 20.3.2018 as published in U.P.
Gazette  dated24.3.2018 as  ultra-vires of
Constitution and legally inoperative.

23

5300 of 2019 (C/M Public

(i) to issue a writ, order or direction of suitable
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Balika Inter College and
another Vs. State of U.P
and others)

nature holding and declaring the amended
Regulation 17(1)(d) contained in Chapter-II of the
U.P. Intermediate Education Act, 1921 notified
vide notification dated 20.3.2018 (published in
official gazette on 24.3.2018) as ultra vires to
Article 30 of Constitution and to the provisions of
Section 16-FF of U.P. Intermediate Education Act,
1921 (Annexure-7).

(i)-A. to issue a writ, order or direction of suitable
nature holding and declaring the Govt. Order dated
12.08.2019 (Annexure 7-A) as ultra vires to Article
30 of the Constitution of India and to the
provisions of Section 16-FF of U.P. Intermediate
Education Act, 1921 to the extent it amends
Regulation 17 contained in Chapter-II of the U.P.
Intermediate Education Act, 1921.

(ii) to issue a writ, order or direction in the nature
of mandamus commanding respondents to permit
petitioners to fill all vacant posts in their Colleges
in accordance with the provisions of Section 16-FF
of U.P. Intermediate Education Act, 1921 read with
Section 16-FF of U.P. Intermediate Education Act,
1921 un-amended of various clauses of Regulation
17(1)(d) contained in Chapter-II of the U.P.
Intermediate Education Act, 1921.

24

5315 of 2019 (C/M Hafiz
Mohammad Siddique
Islamia Inter College and
another Vs. State of U.P.
and others)

(i) to issue a writ, order or direction of suitable
nature holding and declaring the amended
Regulation 17(1)(d) contained in Chapter-II of the
U.P. Intermediate Education Act, 1921 notified
vide notification dated 20.3.2018 (published in
official gazette on 24.3.2018) as ultra vires to
Article 30(1) of the Constitution of India and to the
provisions of Section 16-FF of U.P. Intermediate
Education Act, 1921 (Annexure No.8 to this
petition) and to struck down the impugned
amendment.

(i)-A. to issue a writ, order or direction of suitable
nature holding and declaring the Govt. Order dated
12.08.2019 (Annexure 8-A) as ultra vires to Article
30 of the Constitution of India and to the
provisions of Section 16-FF of U.P. Intermediate
Education Act, 1921 to the extent it amends
Regulation 17 contained in Chapter-II of the U.P.
Intermediate Education Act, 1921.

(ii) to issue a writ, order or direction in the nature
of mandamus commanding respondents to permit
to fill all vacant posts in petitioner's College in
accordance with the provisions of Section 16-FF of
U.P. Intermediate Education Act, 1921 read with
un-amended Regulation 17 contained in Chapter-II
of the U.P. Intermediate Education Act, 1921.

25

5316 of 2019 (C/M St
Marys Inter College and
another Vs. State of U.P.

(i) to issue writ, order or direction in the nature of
certiorari quashing the impugned Government
Order dated 12.3.2018 and Gazette Notification
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and others)

dated 20.3.2018 together issued by State Govt.
(copy enclosed as Annexure-6 to this petition).

(ii) to issue a writ, order or direction in the nature
of mandamus restraining respondents from giving
effect to the Govt. Order dated 12.3.2018 followed
by Gazette Notification dated 20.3.2018.

(iii) to issue any other writ, order or direction
which this Hon'ble Court may deem fit and proper
in the circumstances of the case.

(iv) to award costs of the petition to the petitioners.

26

5317 of 2019 (C/M. St.
Francis High School Vs.
State of U.P. and others)

(i) to issue writ, order or direction in the nature of
certiorari quashing the impugned Government
Order dated 12.3.2018 and Gazette Notification
dated 20.3.2018 together issued by State Govt.
(copy enclosed as Annexure-6 to this petition).

(ii) to issue a writ, order or direction in the nature
of mandamus restraining respondents from giving
effect to the Government Order dated 12.3.2018.

27

5320 of 2019 (C/M Of
Chaman Lal Digamber
Jain Kanya Inter College
Rampur and 9 Others Vs.
State of U.P. and others)

(i) Issue a writ, order or direction in the nature of
certiorari ~quashing the impugned Gazette
notification dated 20.3.2018 (published in official
gazette on 24.3.2018) and Government Order dated
12.3.2018 (Annexure-4) as ultra-vires to the
provisions of Section 16-FF of Intermediate
Education Act, 1921 as well as of Article 30 of the
Constitution of India.

(ii) Issue a writ, order or direction in the nature of
mandamus directing respondents to permit the
petitioners to fill all the vacant posts in their
colleges in accordance with un-amended provisions
of U.P. Intermediate Education Act, 1921 as well as
Regulations framed thereunder.

28

5321 of 2019 (C/M.
Josephs Inter College and
2 others Vs. State of U.P.
and others)

(i) to issue writ, order or direction in the nature of
certiorari quashing the impugned Government
Order dated 12.3.2018 and Gazette Notification
dated 20.3.2018 together issued by State Govt.
(copy enclosed as Annexure-6 to this petition).

(ii) to issue a writ, order or direction in the nature
of mandamus restraining respondents from giving
effect to the Government Order dated 12.3.2018
followed by Gazette Notification dated 20.3.2018.

29

6148 of 2019 (C/M Falah
E Darain Punjabi Inter
College Vs. State of U.P.
and others)

1. Issue a writ, order or direction of suitable nature
holding the impugned Notification dated 20.3.2018
(as published in the Gazette on 24.3.2018) as ultra-
vires to the Constitution of India and the U.P.
Intermediate Education Act (copy of impugned
notification dated 20.3.2018 is enclosed as
Annexure-4 to the writ petition).

2. Issue a writ, order of direction in the nature of
certiorari quashing the Government Order dated
12.3.2018 (copy enclosed as Annexure-2 to the writ
petition).

3. Issue a writ, order of direction in the nature of
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mandamus commanding respondents to permit the
petitioner to fill all vacant posts in his College in
accordance with the un-amended provisions of
Regulation 17 contained in Chapter-II of U.P.
Intermediate Education Act, 1921.

30

8483 of 2019 (CM
Mubarakpur Inter College
and another Vs. State of
U.P. and others).

(i) to issue a writ, order or direction of suitable
nature holding and declaring amended Regulation
17(1)(d) contained in Chapter-II of of U.P.
Intermediate  Education Act notified vide
notification dated 20.3.2018 (published in official
gazette on 24.3.2018) (Annexure-7 to the writ
petition) as ultra vires to Article 30 of the
Constitution and the provisions of Section 16-FF of
U.P. Intermediate Education Act.

(i-A) Issue writ, order or direction of suitable
nature of holding and declaring the Government
Order dated 12.8.2019 (Annexure No.8-A to the
petition) as ultra vires to Article 30 of the
Constitution and the provisions of Section 16-FF of
U.P. Intermediate Education Act,1921 to the extent
it amends Regulation 17 of Chapter-II of U.P.
Intermediate Education Act, 1921.

(ii) to issue a writ, order or direction in the nature
of mandamus commanding the respondents to
permit the petitioners to fill all vacant posts in their
Colleges in accordance with provisions Section 16-
FF of U.P. Intermediate Education Act, 1921 read
with Section 16-FF of U.P. Intermediate Education
Act, 1921 un-amended of various clauses of the
Regulation 17(1)(d) contained in Chapter-II of
U.P. Intermediate Education Act, 1921.

31

13770 of 2019 (C/M
Nazibuddaula Girls Inter
College Najibabad Bijnor
Vs. State of U.P. & others)

A) Issue a writ, order or direction in the nature of
certiorari quashing the Government Order dated
12.3.2018 (Annexure-2 to the writ petition) issued
by respondent no.l1 so far as amendment in
Regulation 17(D) of Chapter-Il of the U.P.
Intermediate Education Act declaring same as
ultra-vires to the Articles 29 and 30 of the
Constitution of India, as well as, also ultra-vires to
the Section 16-FF of U.P. Intermediate Education

Act, 1921.
B) Issue a writ, order or direction in the nature of
mandamus commanding respondents not to

implement and give effect to the Government
Order dated 12.3.2018 (Annexure-2 to the writ
petition) issued by respondent no.l1 so far as
amendment in Regulation 17(D) of Chapter-II of
the U.P. Intermediate Education Act,1921.

32

20775 of 2018 ( C/M
Swami  Leela  Shah
Adarsh  Sindhi Inter
College and another Vs.
State of U.P. & others)

(a) a writ, order or direction in the nature of
mandamus declaring the notification dated
20.3.2018, as published in U.P. Gazette dated
24.3.2018 (Annexure-7) to be violative of Article
30(1) of Constitution and being ultra vires.
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(b) a suitable writ, order or direction of a suitable
nature quashing Government Order dated
12.3.2018 (Annexure No.6).

(c) a writ, order or direction of a suit nature
commanding the respondents to permit the
candidates selected for 8 posts of Assistant
Teachers in L.T. Grade to function in the institution
on their respective posts and also to sanction and
disburse the regular monthly salary on the said post
regularly every month.

13. Since the contention advanced by learned counsel for parties
challenging validity of amendment made in Regulation 17 of Chapter-II
are broadly common, therefore, we are dealing with the same collectively.
14.  Solitary question up for consideration in these writ petitions is
whether amendments made in Regulation 17, Chapter-II vide Government
Orders dated 12.03.2018, 06.11.2018, 18.04.2019 and 12.08.2019, are
regulatory and valid or hit by Articles 29 and 30 of the Constitution of
India and Section 16-FF of Act, 1921.
15. Before coming to Act, 1921, we may place on record that for
recruitment of teaching staff including Principals, Provincial Legislature
enacted U.P. Secondary Education Services Selection Board Act, 1982
(hereinafter referred to as “Act, 1982”) whereunder recruitment of
Teachers of Secondary Educational Institutions has to be made by U.P.
Secondary Education Services Selection Board (hereinafter referred to as
'Selection Board'). Any appointment made otherwise is void by virtue of
Section 16 of the said Act. However, in respect of minority institutions,
Act, 1982 has been exempted by virtue of Section 30 thereof, which reads
as under :

“30. Exemption to minority Institutions: - Nothing in this Act shall

apply to any institution established and administered by a minority

referred to in clause (1) of Article 30 of the Constitution of India.”
16. In view of Section 30 of Act, 1982, recruitment and selection of
Teachers and Principals of Secondary Educational Institutions, which are
established and administered by Minority, are not to be made by Selection

Board under Act, 1982 but it continues to be governed by the provisions
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as existed under Act, 1921.
17. Now we come to Act, 1921, which governs selection and
appointment of Teachers and Principals of Secondary Educational
Institutions in the State of U.P. established and administered by Minority.
We may also notice at this stage that there are some institutions which are
not in grant-in-aid or some part thereof is not in grant-in-aid. In all these
writ petitions, we are concerned with such institutions which are non-
Government Minority Institutions but recognized and getting grant-in-aid
for payment of salary to the teaching and non teaching staff and governed
by Act, 1971, therefore, they are Government aided minority institutions.
18.  Under Act, 1921, Section 16-E provides procedure for selection of
Teachers and Heads of Institutions and reads as under:
“16E. Procedure for selection of teachers and head of
institutions. - Subject to the provisions of this Act, the Head of
Institution and teachers of an institution shall be appointed by the
Committee of Management in the manner hereinafter provided.
(2) Every post of Head of Institution or teacher of an institution
shall except to the extent prescribed for being filled by promotion,
be filled by direct recruitment after intimation of the vacancy to
the Inspector and advertisement of the vacancy containing such
particulars as may be prescribed, in at least two newspapers
having adequate circulation in the State.
(3) No person shall be appointed as Head of Institution or teacher
in an institution unless he possesses the minimum qualification
prescribed by the regulations :

Provided that a person who does not possess such
qualification may also be appointed if he has been granted
exemption by the Board having regard to his education, experience
and other attainments.

(4) Every application for appointment as Head of Institution or

teacher of an institution in pursuance of an advertisement
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published under sub-section (2) shall be made to the Inspector
and shall be accompanied by such fee which shall be paid in such
manner as may be prescribed.

(5) (i) After the receipt of applications under sub-section (4), the
Inspector shall cause to be awarded, in respect of each such
applications, quality-point marks in accordance with the
procedure and principles prescribed, and shall thereafter, forward
the applications to the Committee of Management.

(ii) The applications shall be dealt with, the candidates shall be
called for interview. and the meeting of the Selection Committee
shall be held, in accordance with the Regulation.

(6) The Selection Committee shall prepare a list containing in
order of preference the names, as far as practicable, of three
candidates for each post found by it to be suitable for appointment
and shall communicate its-recommendations together with such
list to the Committee of Management.

(7) Subject to the provisions of sub-section (8), the Committee of
Management shall, on receipt of the recommendations of the
Selection Committee under sub-section (6), first offer appointment
to the candidate given the first preference by the Selection
Committee, and on his failure to join the post, to the candidate next
to him in the list prepared by the Selection Committee under this
section, and on the failure of such candidate also, to the last
candidate specified in such list.

(8) The Committee of Management shall, where it does not agree
with the recommendations of the Selection Committee, refer the
matter together with the reasons of such disagreement to the
Regional Deputy Director of Education in the case of appointment
to the post of Head of Institution and to the Inspector in the case of
appointment to the post of teacher of an Institution, and his

decision shall be final.
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(9) Where no candidate approved by the Selection Committee for
appointment is available, a fresh selection shall be held in the
manner laid down in this section.

(10) Where the State Government, in case of the appointment of
Head of Institution, and the Director in the case of the appointment
of teacher of an institution, is satisfied that any person has been
appointed as Head of Institution or teacher, as the case may be, in
contravention of the provisions of this Act, the State Government
or, as the case may be, the Director may, after affording an
opportunity of being heard to such person, cancel such
appointment and pass such consequential order as may be
necessary.

(11) Notwithstanding anything contained in the foregoing sub-
sections, appointments in the case of a temporary vacancy caused
by the grant of leave to an incumbent for a period not exceeding six
months or by death, termination or otherwise of an incumbent
occurring during an educational session, may be made by direct
recruitment or promotion without reference to the Selection
Committee in such manner and subject to such conditions as may
be prescribed :

Provided that no appointment made under this sub-section
shall, in any case, continue beyond the end of the educational
session during which such appointment was made.”

(Emphasis added)

19. Section 16-F of Act, 1921, provides procedure for constitution of
Selection Committee and reads as under :-

“16-F. Selection Committees. - (1) For the selection of candidates

for appointment as Head of an Institution, there shall be a
Selection Committee consisting of, -

(i) the President or any member of the Committee of

Management nominated by the Committee by resolution in that
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behalf, who shall be the Chairman;
(ii) a member of the Committee of Management other than the
one referred to in clause (i), nominated by it in this behalf;
(iii) three experts nominated by the Regional Deputy Director
of Education from persons not belonging to the district in
which the institution is situated, out of the panel of names
prepared under this section.
(2) For the selection of candidates for appointment as teacher in an
institution, there shall be a Selection Committee consisting of, -
(i) the President or any member of the Committee of
Management, nominated by the Committee by resolution in
that behalf, who shall be the Chairman;
(ii) the Head of such institution;
(iii) three experts nominated by the Inspector from persons
not belonging to the district in which the institution is situated,
out of the panel of names prepared under this section.
(3) In respect of any institution for which Authorized Controller has
been appointed under this Act, the Authorized Controller shall, in
relation to such institution be deemed substituted for the person
referred to in clauses (i) and (ii) of sub-section (1) or clause (i) of
sub-section (2), as the case may be.
(4) A panel of experts for every region shall be drawn by the
Director in such manner as may be prescribed and shall be revised
once every three years.
(5) The business of the Selection Committee shall be conducted in
such manner as may be prescribed :
Provided that the majority of the total membership of any
Selection Committee shall form the quorum of such Committee :
Provided further that no recommendation made by the
Selection Committee in respect of any candidate shall be valid,

unless two of the experts referred to in clause (iii) of sub-section (1)
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or sub-section (2), as the case may be, have agreed to it.

(6) No proceeding of the Selection Committee shall be invalid by
reason only of a defect in its constitution or vacancy among its
members.” (Emphasis added)

Applicability of Sections 16-E and 16-F to some extent has been

restricted by Section 16-FF of Act, 1921 and it provides manner of

selection by excluding applicability of Section 16-E(4) and Section 16-F.

Section 16-FF reads as under:

“16-FF. Minority savings as to minority institutions. - (1)
Notwithstanding anything in sub-section (4) of Section 16-E, and
Section 16-F, the Selection Committee for the appointment of a
Head of Institution or a teacher of an institution established and
administered by a minority referred to in clause (1) of Article 30 of
the Constitution shall consist of five members (including its
Chairman) nominated by the Committee of Management :

Provided that one of the members of the Selection
Committee shall, -

(a) in the case of appointment of the Head of an Institution,

be an expert selected by the Committee of Management from

a panel of experts prepared by the Director;

(b) in the case of appointment of a teacher, be the Head of the

Institution concerned.
(2) The procedure to be followed by the Selection Committee
referred to in sub-section (1) shall be such as may be prescribed.
(3) No person selected under this section shall be appointed,
unless, -

(a) in the case of the Head of an Institution the proposal of

appointment has been approved by the Regional Deputy

Director of Education; and

(b) in the case of a teacher such proposal has been approved

by the Inspector.
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(4) The Regional Deputy Director of Education or the Inspector, as
the case may be, shall not withhold approval for the selection made
under this section where the person selected possesses the minimum
qualifications prescribed and is otherwise eligible.
(5) Where the Regional Deputy Director of Education or the
Inspector, as the case may be. does not approve of a candidate
selected under this section, the Committee of Management may,
within three weeks from the date of receipt of such disapproval,
make a representation to the Director in the case of the Head of
Institution, and to the Regional Deputy Director of Education in the
case of a teacher.
(6) Every order passed by the Director or the Regional Deputy
Director of Education on a representation under sub-section (5)
shall be final.” (Emphasis added)
21.  Thus, Section 16-FF of Act, 1921 makes it very clear that Section
16-F will not apply to minority institutions since an overriding effect has
been given by non-obstante clause and in respect of Section 16-E non
obstinate clause apply to only sub-section(4) and rest Section 16-F
therefore, would be applicable.
22. In order to put the things straight, we may also refer to Section 16-
EE of Act, 1921, which makes provisions for absorption of retrenched
employees. This Section was inserted by U.P. Act No.1 of 1981. Therein
Sub-section (6) was inserted by U.P. Act No. 9 of 1981 with effect from
11.02.1981. Section 16-EE has been declared inapplicable to the
Institutions established and administered by a minority referred to in
Clause (1) of Article 30 of the Constitution of India.
23. Sub-section (2) of Section 16-FF of Act, 1921 provides that
procedure to be followed by the Selection Committee referred to in sub-
section (1) shall be such as may be 'prescribed'. Section 2(c) of Act, 1921
provides that 'Prescribed' means 'prescribed by Regulations'.

24.  Again 'Regulations' are defined in sub-section (e) of Section 2 of
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Act, 1921. It says that 'Regulation’ means Regulations made by Board
under Act, 1921. Power to make 'Regulations' have been conferred upon
Board vide Section 15, which reads as under:
“15. Power of Board to make Regulations. - (1) The Board may
make Regulations for the purpose of carrying into effect the
provisions of this Act.
(2) In particular and without prejudice to the generality of the
foregoing power the Board may make Regulations providing for all
or any of the following matters, namely, -
(a) the constitution, powers and duties of Committees;
(b) the conferment of diplomas and certificates;
(c) the conditions of recognitions of institutions for the purpose of
its examinations;
(d) the course of study to be laid down for all certificates and
diplomas;
(e) the conditions under which candidates shall be admitted to the
examinations of the Board and shall be eligible for diplomas and
certificates;
(f) the fees for admission to the examinations of the Board;
(g) the conduct of examinations;
(h) the appointment of examiners and their duties and powers in
relation to the Board's examinations;
(i) the election of members to the Board under [clause (c)] of sub-
section (1) of Section 3;
(j) the admission of institutions to the privileges of recognition and
the withdrawal of recognition;
(k) all matters which by this Act are to be or may be provided for by
Regulations;
() the conditions under which grants-in-aid shall be given to
institutions recognized by the Board;

[(m) the formations of parent-teacher association.”



27

25. Section 16 of Act, 1921, however, provides that Regulations under
Section 15 shall be made only with the previous sanction of the State
Government and shall be published in the Gazette. Sub-section (2) thereof
confers power upon State Government to sanction any Regulations
proposed by Board, either without modification or with such modification
as may be applicable. Section 16 of Act, 1921 reads as under:
“16. Previous publication and sanction of Regulations made by
Board. - (1) Regulations under Section 15 shall be made only with
the previous sanction of the State Government and shall be
published in the Gazette.
(2) The State Government may sanction any such regulation
proposed by the Board either without modification or with such
modification as it thinks fit.”
26. Regulation have been made by Board under Section 15, which are
called “Regulations under U.P. Intermediate Education Act, 19217
(hereinafter referred as the Regulations framed under Act, 1921). It starts
from Part II-A and divided in four Chapters, i.e., Chapter-I, Chapter-II,
Chapter-IIT and Chapter-IV.
27.  Chapter-I deals with “Scheme of Administration” and is referable to
Sections 16-A, 16-B and 16-C. Chapter-II deals with Regulations relating
to appointment of Heads of the Institutions and teachers and is referable to
Sections 16-E, 16-F and 16-FF. Chapter-III deals with conditions of
service and is referable to Section 16-G. Chapter-IV deals with
Committees of the Board. Then there is Part II-B and it contains Chapters
I to XVI, but we are not going in details thereof as the same are not
relevant for our purpose. Part-III contains Bye-Laws of Board made under
Section 20 of Act, 1921. Part-IV of Regulations deals with Officers and
Members of the Board. Part-V deals with Rules of the Board and Part-VI
deals with necessary directions regarding allowances in connection with
Board's duties.

28. For our purpose Part II-A, Chapter-II of the Regulations is



28

relevant. There also controversy in question is confined to Regulation 17

which provides procedure for selection of Teachers and Principals of

recognized educational Institutions by direct recruitment as contemplated

in Section 16-FF.

29.

Regulation 17 which is the provision in controversy in all these writ

petitions, as it stood earlier and amended by Notification dated

20.03.2018 (published in Official Gazette dated 24.03.2018) and further

vide Government orders (hereinafter referred to as “G.0.”) dated

06.11.2018, 18.04.2019 and 12.08.2019, are placed in the form of Chart as

under;

S.No.

Initial

As amended vide
Notification
dated 20.03.2018

As amended vide
G.O. dated
06.11.2018

As amended vide
G.O. dated
18.04.2019

As amended vide
G.O. dated
12.08.2019

17—8IRT 16 o H
fafds <
HVdT U ey
# e ot gwr
TR ® YU 3R
eI @ Rfa
B WRT b forg

17—9RT 16 = H
HAT W FeqT

H Qe 9t gwr|H

TR B FEH 3R
FTIel B Rfed

| 17—9RT 16— o9 ¥

fafde fed araar
g wRem § e
Wl gRT Wl &

qafe gReme &,

ug  fasmfoa ey

SR ST+
Rl & uaR
IR

@fq fURma ar

TR D, YT
J1 TAoclo, oo
g7 Siodo¥0,
fiodiodfio ol &
IS TAT A
o S
" g ar
TR P
&),

fery
R e

§

i
IE

TETTETI D,
YaadT AT Teloio,
Hiocio 7
Siodi0Xo,

oo 2oft &
JIh  qAT U
o | A

Siocioo,
oo 2ol &
LIS deT T

T 3R 3reaTgehl
P R @& ==
o foru fam=ferfaa
yfpar grf—
(CORCERCIEEa U

17— oRT 16—=4
7 fafde  fod
HAT 9 G
H W Wl grr
TR B Y 3R
eIl w1 R
B WA B foU

f | FHTeR—T= H
¥

YETEATYh, Ydddl,

EEESIE NEEREY

qElgh g g1
THg uEEy ool
@ IATIG) TRl
W fava R
GITHTETT D 7

oy o8 o

YD P

R+ e ar
JIEATIH El
AR B), U
s fau fafza
qJaqaE R 3=

SEGERE I
JATIH P
AMEAIHAT &), U
% fau fafza
JaaE iR e g

JIIIAT B, 9§ B
forg fafea
I AR I
Il STUferd 3,
FAaH el 3R

AgIh gI JHg




29

YATH
AR 3y
P Bl
SIe AR H

I, ayufar

I,

anfe

SILEN AT

8l
SIb T H
T

%ir
X

i oy SR
Wﬁ?ﬂ?ﬁ(

5923

fdaxor fo S
IR T e
@ \ERvEE
s & feAi®

TEIRUTT ] ICJSIIH"I
i & ¥
NI ]
M TIfdy) o
TH  USHH ERI
e U forw

Sl 4

@%g
EET
%%%ﬂiﬁ

%
:

4
o
«
E!

NS
&l
BEZ

ﬂ)-ﬂ
5

SRW, B Soold
=5l 7MY |
YRR oo @
Th ufa gwfRd

TR

g 5

§

Jerr—fafdse et
& B9 ¥ fem

UG g
fRre
[RENEFARNED

IRCEIEE gRI
FaFa) & A
3 PCESI B

BT AT SR

RIBRIES]
A5 U
T BT Soold
BT MY |
PRSI ER CEIE|
P TH Ul
AR A
g fRrer
freee / e
BT

fewofi—(1)
JFIPRT AR e
P T b Ual P
T Rfeqar
fasmmm & 9wy
faemm '
fasfoa
STRAfY |
(@) @3 T U
fasnfog =& foan
SIRAT o9 do b
ISR B =
IS ol o forg

Ty
B Wrpld g T
P ol S |

g,
Gl

(2) @I T U
Jsfad w8l fear
SR o9 d& fh
UgITfadReT  gRT

SEd GO @D
ferg SEEN
PIECa Eal
Wepfd | T
PR ol oI |

SKEQ
fore wgferd
EUBEaN Edl
wWepfd a9
PR oAl S |

SN

@) 1 emded
e}

UGRIIHROT  gRT
fafed v # =y
SR ek SwH
e, fareror
Igwd 3R I
fo=ft f&ar wamar

@) Wit emaed
e

UITfIdHRoT  gIRT
fafed uyu=r &
SR @R S9H
argan, fareror

fodt fear wamal

SR o | P

@) ¥ emded
e

USRI gIRT
fafea o= &
SR @R SH
CRGIR fareror
AR I
et fear wamr

(=) Skl
ICEoEE

UIfRoT  gRT
fafgq gua § feu

qegd o
Eea—ua  fafgq

SR R S9H
IEar, Rreror
a3k I
P fEur—wami

B T H G

B T W qE

MawId  faeRo
B SR SHD
ey

[ | <mer

SIERIED
SR
rer
SIGRIEY
ERECIN

Y | TeerfereoT
A7 & forg
U9 B A Sl

CICEREY

YOO SR | gETo—

g uS Bl

b T H G

B TR H gEd

RIEES T R

B 3R SHD

Aqegdh faavor gt
IR TIP 9

AT XTHA

XTHA NICRREY

MaId AR
EIRBE: s
rer RSB RS
IR

te 1 I 4
EES IR |

2eci 1 e ) S 4
TR Eal
LI uferat
TR ECIECaul
A5 b forg
gud B H{d, S

IRk B IS I R
g B, o
JrEamn, f3reror
SIS
o fea—warat
GRS ESES RIS R
RO GG |
81| 3MdgH—ux
T AT AR

AT} a%




fafm 10 & @vs
@ # ffd<
IR & 31fdd A
8, of gohall = |

[ fafa 10 @ @ve

@ # T 3R
JeRAT—T= LA
THTOTS uferai
ERIA IR ERCICEa]
3mded —u5 & foru
EEEBICII (|
faffga 10 @ @ve
@ # ffk=
TR I e T
BT, o ghdT 2 |

P @M feelt dvem #

s iR e==
I S oGRer H
ol we & forw
e HRA dred
fad BT

JAMAEA—9H

AT IHD

Sqs faeTs

[ gRT a1 8

SR dfed S
TJrIg UTOrHRT Bl

fSTe gRT T
& SR 9few
Y wHEg UeR
B G ARG

[N
STIATIRA

foham IR |

@R ARG

fopar SR |

fopam SRATT |

EERERC FEE
M
71i0a18tas]

STRITT |

SICEEEE]

(@) Sl &
SICCEEE]

:
%

BHATIAR A=A

AR R F ol

PHTIER

@) sruffal W

gl 9
T

(=)
T
SICEEEE]

FHAR  Hefad
PR B SR
Prex 7 e
T fhd SR SR
arTfefn & faaRor

SUYRT

@) & o= vawe

I H SuRerd =
g 9@h O A

g we A

sifpd fpd SR |
I Aded g

Tfea W A

3ifepd fopd SR |
S EESIIE Ry BT

CIBEIEN
AT @
GRS EEay]
B YT B
STRAf | ENEd
SINIEE]
YIE B AR A
TEfgd agad

fRrr frowe g

®l ERTHB

Idaed UAl wAfed

TR B TF

AT AT Gl
T

RG] fRrer
RESIC I SR
Rierpl =g e
foemer MRIg®

EERY Afed
AT AT YemT

- o
TRTHD BEE

DG R

Tg SR Hgad

T B AUSH

RBrer fAiwe @
o Rl zg

ige e e

der Rl &g

T ERISE

IBLEED Ea

fSre ICEIGE
froies B Sucter

¥ gwfg e
foarem fRe®
B W IFd g
P Ul Sueer
BRI SIRAY |
LIS B CEESS|
AUSA AT

SEEES] HXTYAT |

TRRATT | HISH

SEINIE e
fRrem fcere qem
Rt faemerm
FRIeTd gRT e
IRERIET EL

IFeem W T
TR / forfad

wgad e frees

foremr faQwrs derm
Rl &g forem

genr e faamer
RieTd gRI, fRre
IRESIED gNT
faiRa dwer &
ATeH R
@it / fofaa

e AT

TRYETT IMAFTT &Y
SAfY |

SR U 3
T B MR W

SIRA | | forRaa

T T
AR gRI Gl
U/ UdRT TG
90 bl Bl
TRYeT

(FpIfeT TR)

DY |

ST U 3
T @ MR W

femea fARieTs g

I
BT / ferfaa

TIeTT UG bR
T R H
qgITfeaRer Ud
=T / forfad

e 7 Fatd
IR B "
Y / TAdeToT

H1 B fHar

ESRSIESNS ERIEK|
T gRT E¥e
I / U / 8T

STTIIT |
eSS IR CES)
T B MR W

REC I D
g PIEEN
JATFH TG 90
Idr B I

Jafra Tafed
AT GRT AT
eI / YaaT / T8l
Jhd IATIH T




31

H B | AERID
JURT B AAT
g Saa foRad
e 100 3fepi
P BRT qen
TeTTChTR &l
foram SR |

Tad I T
¥ Rfeg & amer
UJd U Bq
qSAT B IR
R 05 TG
it @1
@) TR @
SRR =t
T S gl
BT GRAT Y TG

BRI STRAfY |
TAEIHR 10 3fehl
BT BET| AEED
JIRT B TAIA
g S foRad
TET 100 3l
P BRT qen
TeTTChTY el
foram R |

AT B

et § HEE®
JIRT B TAIA

e ey H

foRea wem @&r
gRumq e
foemem
fers vd

JRE Y
fOrem Qe qen
Rierpl =g e
foemer MRIg®
Pl U
BRI |

CRISE IR EECRE]
P SUALT  BRIAT
SIRATT I
femera

PEECRE] EIN

VAGICS] YT
BRI ST |
HETHR 10 i
BT BT |

SEn
I / forRaet

e # R &
|e UAP IS TG
DA & IR W
05 oARR @
T OFd) R
CASIDEITICDIER]
eIl Iqd gl Bl
RAIR L1 B
UG g

fEorem facere  aen

e PIECRI
IS T 90
sfafaa e
BT STRAT |
TP R 10 3fpl
BT BT |

SR
it / ferfaa
wWer ¥ uAR
Rfeg ug & ufy
05 3t @l
GGl ERIEG
TR gRI OIR
P SRR | i
G N1 Sad
NCIECRCIBER]

Retpi 7 T

P SITT BRI

ot CRISE
friers BT Sudter
BRI |

SRR derr S9!

ufa SIS
g Rrer

SENESERIESEIEN

TR Y
ferenm fAewe  /
ot ICBISE
Rig®s gRT S
@ (@er) @
R R
EECE o B
AW T SUR]
wRs O b
e # =g
iyt P
A=} Pl
TE W0 I
rafrd T
afafy g wee
Td YR Ue Bq
Tgfad st
BT 10 3fbI BT

AET—2167 /15—
12—2017—1600(55
0)/2017 &
12—3—2018 H @I

T IR | gHEfRId

ERNINERRIER]
HRIATET

fRrer  frRye/

G2l
G2l

USSR

forem IREHENS

BEtCARC IR S

ERIGE IR RrHED

INEI ERIEER
ie® g1 S
g @) @
Teer
YgIHh Bl 3
I W SUTel
AT SR e
e A wula
arffar b

T EBISE
e®d gRT S
g B FHEta
TR YIEIh Bl
39 I 9

THTOT—T=I1 Ea
YD RIS P,
g =@e afafa
RRsJI)

B STTH B
STRAfT |
ITIEIHROT

g1
I / foraa
e ¥ =i
iyt P
THTOT—YA Ea
TRID TR0 BHe
P SURIT FHEfRId
I FEfa F=e
eI / Yad / A8T
Ih

UITF / UdddT / Fal

SU&] B
SRRfY f5 g #
Tgfaa sy

AERHR AT

PN |

H YA YA Bl
TRIPH URIETOT @R,

AEd  EUUD]
B SITT BRI
™ iHa #
Tgfg sl
forad e g
O afafaa 8rM,
P YHTOT—I=}
T BRICESED

AR ERE|
fafa dver g
Td YaHil Ue &g
Tgfag sy
BT 10 3BT Bl
MR 3mAford
PN |

Idh ISP /g

YIS EATD TS

3R / FIg
U IS IS
g 10 3B @

g ERIE
Fffal @1 10
Dl BT FEITHR

AT BN |

ESEI
YIS / YdaT / &l

(o
AIATChIX SATUTTId

PR |

Fer
YT / YddT / FaT
IJH

Ih JEGqdh /FHg

USRI SRAIH UG
T UAS IS D

eI D /HHlg

YIS eATIh IS
% IS US TG

forg ATETh R

I BRI ST

HEUd D]

B SR TSl
I B IR
ygeIdh gRT forerm
IERIGE R GED
& gAET B
IR FFrgfad @
STRIATY |
T uge  Uq
YT U b
gdd Ug B forw
IRThR & forg
S 9T
gl BT o

B IUAT B
TR g H Tafa
ycfler  |gA@ of
aftafera s8R, &
JHOT Sl Bl

gkl O drel
St P,
e fafr 7
B A HH 15 oA
qd  WET@HR Bl
fodis, g @R

JATITISH AT
WA WM B
SR TSl BH
Ed ITAR
Ugdh gRT foter
foearem fe®

G Ugedh  gRI
g & Wl
fafiRa fafr w
T afafa

AP R & oIy
g & arel
it P,
e fafr |
HH I B 15 fod
qd AR BT
e, 9 @R
WM B G
RS b gNT
AT Ydwedh gRT
U B SR |
feiRa fafr w
79 afRfa grr

AR HIEThIY

& qgHleT B

BRI | EpEt

SES AL

forr SR | T




TR & oy | Swa fgfad @ | |fafa |fffa
g SR =TI | SR | I / forfRad it / ferRaa
P D BH A |ERT I UF | gReT TqAT| IRIeTT UF AR
P9 10 T W@ \waET UE P HERHR H UK | H U 3BT Bl
T BT feAi®, |[T¥E ug & fU el @ AN | SedR AT W
TG 3R WM | bR & foly | SIsdr & SMaR W | Ud Rerd &1 9o
SChl MRS | gl S dTel |[E - U= Ud |l | afe
S®H  gRT || eraffl @1 O e @1 =ud | suREr
T afafy | e @ fore sl afe Y sRvgwr aRT—16
TGJAR AR | g SR =39 | URerd = B SUERT (1)
PRI | PRA B B | PRUEAY GR—16| D WD P GUS
RIS foRad @9 10 7 qd|=@ @ SWRI() | (6) & AT g
et T | o BT (AP, | & g @ Wus | Al gRT I
TP R H U | 9T &R I &Y | (@) B e wawr | fher e fagivst
APl B MR WA  Morcs | Wy grr =wd | fFwiRa fafyr @
Rl ygM U9 (S gRT | fear wa fRws|wmm afafa @
fRigs &1 T | e afafa| iR fafsr @1 doa # SuRea =
M| e P | TqIAR FERDhR |99 FAG BB AP Al GdT
JURER  HRUMEET | HRIRIT | | 9oH H SuRed |Affa & 95
gRI—16 ad &I | ARy fafed|gr W& @ 9| @) @
SURT (1) & | e qer|afafy @1 Sow | SR |
WP & IS | FEhR H U | wmfid wR @
(@) B JNT Y= | (pl B AR TR | ST |
IRy gRT OO |EReT weE Uq
foar wr faivs | Rt &1 ==
fFeiRa feie & | st afe fed
7 H SuRerd | uRerd BRuay
g 9d A II9 |gR—16 @9 Bl
afafs @ 9o% SR (1) @
g &= @ RG]
SIRAT | (@) @ T Uaw

fafd gRT =9H

foar T faRvs

fuiRa feie @t

T § IuRerd 7

8 9® a °ud

affa @ Se®

W@ e~ @

SR |
@) fafrm 10 & (@) fafvas 10 & | () faffam 10 & () fafm 10 &
grg (3) R @)|Tvs (@) R @) |@re () iR @) |wre  (8) R
@ 3R A 1, |& &R Afw 11, @ ik faffma 11,| @) @ &R v
12 T 16 H |12 TAT 16 D12 TAT 16 B|1112 TAT 16 &
SUSR]  AAYIH | JUGH AR | ST NI | UG SNIOE!
gRadH afed, 59| uRad= wfed, 59| uRada dfed, 9 |dfed 39 fafrw
fafm & srfm|fafem @& ofm | faffm & e | & oefm fea ™
P T A R P T 9T )R W W99 R A e
SIVESUE SIS SN
@) g™ TR (7) UhD TN | (3) UAD HUSA b | () Uhh  HUSH
% fog e | @ forw fadere (forw fages gwT| @ for fAeee g
EIR IEREE TR CR LRI ENEE) @™ fRmEi @
Gl Th—Teh | bl UH—Qd | Yh—Tdh AP | TH—TQb AP
ATfeeT FoTH | =ATfaren foraH | (1) o | (@) o
fafm 14 #|Rfm 14 # (o 14 H#fafm 14 H
fAffe yat @) |ffde gt (@) Afde gt @) ) fAfde gt (@) 9
A GT W 15 (A G W 15 AT T 15 A|FT W 15 A
TR P IR TR B IR IR @ SR IR @ SRR
AR W IANg (IR SH ONg iR Sw 9Rfud|sik W |wta
T 9y R | wemfia 6gad | qusdl GG | AvSAld g




33

el & U
a5 feam SR,

fRrer el @
e Aw e

NG EENCIIC]
WS TSI,

frem el &
U WSt & SR,

TR Y

IRESIED

STRAT,  F&Th

o

EACECE I CRE

JI=IfIBRoT Bl

CHEE

IS Y

IRESIED

U Y
fRrerm IRERED
PERSNEC S
fomst & AW
TS BT ARY
o BId & S
T § ¥ A
fRmst & AW

Hevd< STIRY]

S EACECERCICRU |

Hevd ARV H

SAD UIEH B
A W Agfad
BT | faRwst @

EESIIE conay )

TP USEE b
A | Eqgfaa

T A1
9 o fafe=
wifl o9 % f&
SH WM W
PIg A ATAGT 9
G 9 |

T | faoiws @Y
i AT
9 d® fafm=
wift 59 % &
SHS WM W
PIg H3 ATAGT 7
T S |

H YRR Bl

EEESHE e B

P USHF b

wRferT | A ¥ e

ST | fRIw= @

AU SIEET
@) 99 d®
faftm= M o9

e fF SO W

z
:

©)
C)

¥
13,1

11142

73
dashds

2

%éﬂfl

Z
5

¥
741

@&%§§§
k!
.

%

4

1
g

BRI o g

™ Rl B

BRI o g

T el ®

SEEEECEE
$ﬂ%%%%i§§ ggj
STEETES

quiEE,  OedM

AR gdar e

quiTH, qeH

AR Tdr e

feie  SfoctRad

BT | JIATIRT 59

e &1 R

feqie  SfoctRad

BT | JIIRT 59

| R

AEThR B forg
SN % g
99 9 @
aTafe fAfe—17
g # aftfa ufear

iga e e
e @

SNEICS

fog,  gerRerfa |

CPEIIER

Sl e

Rgs @ g

BT | Ara R

Aferdl & U

forem fewrs A
e @ qra

g4 & fedie 9 a1

O
STATIRA HATT |

N
STIATIRG DA |

TR 3rfierl

TR srfaerl

qaE & 9N
gerRerfa, AUSI™

aRd BT |
oS o -
eI 3o

® W B B




34

$ UK BN B | W BN & | W R e | e 9 Qr awre
e & o #wE|fidie & o W | MNae, 39 )| CIGK
P W, | B MR, e fofy < | wenRerfa .
gerRefd, TR, IR TET 7 B W | AU A
qei Eged | AYad | agaled Uee @) | R fewe A
forer fadwe or|fYer v ar|fear ™ wwEn | fMNae |, 89 W
fes, S w|F¥ee, ST R SIRAT eyt faoim <
gur ooty <@ e favim <9 AR TH T B
R WA T B (SR AT T FRA W IgHET  UaH
W AFAGT USH | TR AFAIGT TS w fewr
R fewr wmwieR fRwr W AT SR |
AT ST | AHT SR |

30. The above provisions contain the manner and procedure of
selection and appointment of Teachers and Head of institutions, which
includes minority institutions also. Section 16-E of Act, 1921 is applicable
to all the secondary institutions as they are, though some difference has
been made in the procedure prescribed under Section 16-E and 16-F of
Act, 1921 by Section 16-FF, in respect of Educational Institutions of
minority. Sections 16-E and 16-F of Act, 1921, in brief, say:

(A) The post of Head of institution and Teachers, which is to be

filled in by direct recruitment, shall be intimated to the Inspector.

(B)

least two newspapers having adequate and wide circulation in State,

The advertisement of the vacancy shall be published, in at

giving details of post, as may be prescribed.

©

Teacher unless he/she possesses minimum qualification prescribed

No person shall be appointed as Head of the Institution or

by Regulations.

(D) There is an exception i.e. with regard to exemption in
qualification. Proviso to Section 16-E (3) of Act, 1921 says that if a
person is granted exemption by U.P. Board having regard to his
education, experience and other attainments; such a person even if
does not possess prescribed qualification, may be appointed. This is
an enabling provision and none has a right to claim appointment, if
he does not possess minimum qualification by claiming exemption.

(E) After

candidates shall submit applications for appointment to Inspector

an advertisement has been made, prospective

along with fee, which shall be such, as prescribed.
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(F) After receiving all the applications, first process of selection
commences at the level of Inspector, who shall award quality point
marks to each candidate on the basis of qualifications mentioned in
the application and in accordance with the procedure and principles,
as prescribed, i.e., provided in the Regulations.
(G) After awarding quality point marks, Inspector shall forward
all the applications to the Committee of Management.
(H) Committee of Management shall constitute a Selection
Committee; constitution whereof is prescribed in Section 16-F, as
under:
(a) Selection Committee of Head of Institution, i.e., Principal,
shall consists of:
(i) President or any member of Committee of
Management nominated by the Committee by
resolution, who shall be the Chairman of Selection
Committee.
(ii) A member of Committee of Management, other
than nominated above, as member.
(iii) Three experts nominated by Regional Deputy
Director of Education from persons not belonging to
the District in which the Institution is situated, out of
panel of names prepared under this Section. In other
words, in respect of every District, a panel of Experts
shall be prepared and when Experts are to be
nominated, Regional Deputy Director or Education
shall select Experts from the panel of Districts, other
than the District, in which the Institution, wherein
selection is to be made, situate.
(b) For Selection of a Teacher, Selection Committee shall
consists of:

(i) President or member of Committee of
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Management nominated by the Committee, by
resolution, who shall be the Chairman.
(ii) Head of the Institution, i.e., Principal of the
Institution shall be a member.
(iii) Three Experts nominated by the Inspector from a
Panel of Experts prepared for this purpose but in
respect of a District other than the District in which the
Institution wherein the selection is to be made, situate.
(c) If there is no Committee of Management, then the
Authorized Controller shall substitute the person, referred to
as Chairman and member from Committee of Management,
above.
(d) For the purpose of preparing Panel of Experts, Director
shall prepare a list of every region in the manner prescribed
and tenure of such panel, once prepared, shall be three years.
It shall be revised once every three years.
(I) The procedure/business, needs to be followed by Selection
Committee, shall be such as may be prescribed by Regulations.
(J) Selection Committee after interview shall prepare a list in order
of preference, as far as practicable, of three names for each post
found by it to be suitable for appointment.
(K) Selection Committee shall communicate its recommendations
together with list of candidates prepared in order of preference to
Committee of Management.
(L) Committee of Management shall offer appointment, to the
candidates in first preference of the selection and on his failure to
join the post, to the next one.
(M) If Committee of Management does not agree with the
recommendations of Selection Committee, it shall refer the matter
together with reasons of such disagreement to Regional Deputy

Director of Education where the appointment relates to the post of
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Principal and to Inspector if the appointment relates to a Teacher.
The decision of Regional Deputy Director or Inspector, as the case
may be, shall be final.

(N) Where Selection Committee does not approve any candidate
or finds no candidate suitable for appointment, fresh selection shall
be held.

(O) The State Government shall have over all power to examine
whether an appointment of a Principal of the Institution i.e. Head of
the Institution made is in contravention of the provisions of Act,
1921 and after giving opportunity to such person may cancel such
appointment and pass consequential order.

(P) In respect of a Teacher, whose appointment is not in accordance
with the provisions of Act, 1921, similar power has been conferred
upon Director, which shall also be exercised in the same manner as
in respect of Head of Institution such power is exercisable by State
Government.

(Q) A power of temporary appointment has been conferred
without reference to Selection Committee if there is a temporary
vacancy caused due to grant of leave for a period not exceeding six
months or a substantive vacancy has occurred on account of death,
termination or otherwise, during an educational session and
procedure for such appointment would be such as prescribed by
Regulations.

(M) There is a restriction that such temporary appointment which
is made without reference to Selection Committee shall not
continue beyond the end of educational session, during which
appointment is made, and this restriction has been given overriding
effect by non-obstante clause in proviso to Section 16-E(11) of Act,
1921.

This is general procedure applicable for selection of a Head of the

Institution and Teacher in a secondary education institution. However, a
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deviation/distinction has been made to some extent in respect of minority
institutions by Section 16-FF of Act, 1921. It provides, where the
institution is a minority institution, Selection Committee for appointment
of Head of Institution or a Teacher, as the case may be, shall consists of
five members, including Chairman, which shall be nominated by
Committee of Management. However, out of five members, one of the
member shall be an expert, selected by Committee of Management from
the panel of experts prepared by Director of Education, if Selection
Committee is formed for selection to the post of Head of Institution. In
the case of appointment of a Teacher, one of the member of Selection
Committee shall be Head of the Institution. The procedure to be followed
by Selection Committee under Section 16-FF (1) shall be such as
prescribed by Regulations.

32. Section 16-F also provides that any person selected shall not be
appointed unless his appointment is approved by Regional Deputy
Director of Education where Head of Institution is to be appointed and by
Inspector in case of Teacher. In order to check any inaction or lethargy on
the part of Regional Deputy Director of Education or Inspector with
regard to approval, it is also provided that they shall not withhold
approval for selection under Section 16-FF unless the person concerned
lacks minimum qualification prescribed. Meaning thereby if the candidate
possesses requisite qualification and is otherwise eligible, approval
required from Regional Deputy Director of Education and Inspector shall
not be withheld. In case no approval is granted by Regional Deputy
Director of Education, Management has been given remedy of submitting
representation to Director and where such approval is declined by
Inspector, representation can be made to Regional Deputy Director of
Education and their decision, i.e., decision of Director or Regional Deputy
Director of Education, as the case may be, shall be final.

33. Therefore, broad outlines have been given in above provisions.

Detailed procedure with regard to qualifications, preparation of panel of
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experts, manner in which candidate shall apply and submit fee etc. and the
manner of functioning of Selection Committee is required to be provided
by Regulations. Such procedure has been prescribed in Chapter-II, Part II-
A of the Regulations and in respect of minority institution with reference
to Section 16-FF, procedure has been prescribed in Regulation-17,
therefore, we directly come to Regulation-17 which is the crux of the
dispute in all these writ petitions.
34. First of all, we propose to state in brief, procedure prescribed in
Regulation-17 as it was prior to amendment made by G.O. dated
20.03.2018, since that procedure was not found offending by petitioners
and has been holding field since long. We shall refer this Regulation as it
stood prior to amendment by G.O. dated 20.3.2018 as un-amended
existing Regulation. The said regulation before amendment provided as
under:

(A) Manager of the Committee of Management of the institution

shall advertise vacancies required to be filled in by direct

recruitment in one 'Hindi' and 'English' newspaper having wider

circulation in the State.

(B) Advertisement shall contain details of nature of vacancy,

whether temporary or permanent, number of vacancies, other

particulars like whether Principal or Head Master, Lecturer or L.T.

Grade, C.T. Grade etc.

(C) Where the vacancy is of a Teacher, subject in which

appointment is to be made shall also be mentioned and it shall also

mention pay-scale of vacancy, other allowances, requisite

experience, minimum qualification, requisite age etc.

(D) At least two weeks time shall be given from the date of

advertisement for submission of application forms. Copy of

advertisement shall be forwarded to Inspector also.

(E) All the applications shall be submitted in the prescribed form

as provided by Management giving all details and also appending
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copies of requisite certificates, testimonials, recommendation letters
etc. Management may charge requisite fee for Application Form in
prescribed proforma to the candidate.
(F) If the candidate is already working in any institution and
apply, such Institution where he is working shall not withhold his
application but forward to concerned authority forthwith.
(G) Details of all applications in serial numbers shall be entered
in the register with details of candidates for respective posts etc.
(H) For every vacancy, at least 7 candidates shall be called for
interview if such minimum number of candidates have applied.
Intimation, date of interview shall be communicated at least 10 days
before date of interview.
(I) If experts are not present or could not attend meeting of
Selection Committee for any reason, Selection Committee's
meeting shall be postponed.
35. This procedure under Regulation 17(%) i.e. 17(A) in respect of
Minority Institutions has undergone amendments by four G.Os. dated
20.03.2018, 06.11.2018, 18.04.2019 and 12.08.2019. We find that broadly
Regulation 17(A) with regard to advertisement of vacancies is maintained
except that by last amendment, it has also been provided that option for
submission of applications on-line shall also be given. Therefore, we are
not repeating the same.
36. Similarly, Regulation 17(%) i.e. 17(B) also has no material change
except that it also includes the application forms received on-line and
there is no material difference.
37. Regulation 17(37) i.e. 17(C) with regard to restriction on the
authority of an employer for not withholding application of a prospective
candidate for employment in another Institution is also same.
38. Now the difference comes from Regulation 17(¥) i.e. 17(D). By
Government order dated 20.03.2018 Regulation 17-D was materially
altered and thereafter some Clauses-($), (d) and (©) i.e. (E), (F) & (G),
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respectively were also inserted. We, therefore, propose to refer Regulation
17-D and subsequent inserted Clauses (E), (F) & (G) in the aforesaid
G.Os. one by one.

39. Government Order dated 20.03.2018 says that details of
application shall be registered serially in Register as it was earlier.
Thereafter, the entire information in application forms shall be forwarded
to the Regional Joint Director of Education, if the selection is to be made
for the post of Headmaster of Institution and to the Regional Joint
Director of Education and Inspector if it is to be made for teachers.
Thereafter, the said educational authorities shall arrange written test
(screening test) through prescribed private agency.

40. Thereafter further process has been altered. It provides that
concerned Institution shall hold a written test, i.e., screening test
comprising of 90 marks and 10 marks shall be kept for interview. The
aforesaid screening test shall be held if the selection is to be made for the
post of Head of Institution or Lecturer but where selection is to be made
for Assistant Teacher there shall be no interview and screening test shall
comprise of written test of 100 marks. In aforesaid screening test as per
available vacancies on the basis of merit a panel of five candidates for
each vacancy shall be prepared. Aforesaid panel shall be forwarded by the
prescribed Recruitment Agency to the Joint Director of Education if it
pertains to Head of Institution or Inspector if it pertains to teachers.
Regional Joint Director of Education or Inspector, as the case may be,
shall forward the aforesaid panel to the Manager of Committee of
Management of Institution with purpose of verification of testimonials of
selected candidates and thereafter to place it before Selection Committee.
The Selection Committee then shall conduct selection by holding
interview of 10 marks only. Candidates selected by Selection Committee
on the basis of interview and the marks obtained in written test shall be
prepared on the basis of merit and forwarded to educational authorities for

their approval. Information of interview shall be given at least 10 days
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before through registered post and rest of provisions are similar as they
were earlier.

41. In the Government Orders dated 06.11.2018, 18.04.2019 and
12.08.2019, there is no substantial difference but changes made by G.O.
dated 12.08.2019 are the recent one, which is operating, hence, we refer
here therefrom for brevity. It says that applications shall be submitted by
candidates to private Recruitment Agency who shall make entry in
register, prepare details, hold screening test and thereafter those
candidates who are selected in written test, a merit list of five candidates
per vacancy shall be prepared and forwarded for further selection by
Selection Committee constituted under Section 16-FF for Minority
Institutions.

42. Difference between Regulation 17, as it stood originally, is that it
did not provide for any written test/screening test but contemplated only
interview and entire matter of selection was within the purview of
Selection Committee under Section 16-FF (1). Selection Committee has
been maintained but with an introduction of a screening test. Earlier
selection process is no more applicable. Now a Private Recruitment
Agency has been introduced for the purpose of holding screening written
test of 90 marks. It is only those candidates who are selected in such
screening test, their list of five candidates per vacancy shall be prepared
by Private Recruitment Agency. Scope of selection by Selection
Committee is limited to those candidates and marks of interview are also
reduced to 10 marks only.

43. According to counsel for petitioners these directions and
restrictions caused by impugned G.Os. by introducing firstly Private
Recruitment Agency; secondly introducing screening test/written test of
90 marks and thirdly by reducing the weight of interview which earlier
gave wider subjective authority of assessment to Selection Committee of
Minority Institution but now has been marginalized, only to the extent of

10 per cent, and has affected their right of establishment and
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administration of Minority Institutions, therefore amendment of
Regulation 17 to this extent is ultra vires of Article 30 of the Constitution.

44. During course of arguments, it is stated that insertion of Clauses-
(E), (F) and (G), is consequential which became necessary due to
insertion of Private Recruitment Agency and introduction of written
test/screening test in Clause-D, and hence, individually aforesaid
provisions have not been addressed but it is said that since the amendment
made in Regulation 17-D to this extent is bad, therefore, all consequential
amendments and provisions inserted are also bad and illegal.

45. Counsel for parties individually and collectively have cited plethora
of judgments and same are as follows, Rev. Sidhajbhai Sabhai and
others Vs. State of Bombay and another AIR 1963 SC 540; Jadunath
Singh Vs. State of U.P. AIR 1971 SC 363; Ahmedabad St. Xavier's
College Society Vs. State of Gujarat, AIR 1974 SC 1389; All Saints
High School v. Govt. of A.P. AIR 1980 SC 1042; N. Ammad Vs.
Manager, Emjay High School and others, AIR 1999 SC 50; TMA Pai
Foundation Vs. State of Kerala, AIR 2003 SC 356; Brahmo Samaj
Education Society Vs. State of West Bengal and others AIR 2004 SC
3358; P.A. Inamdar Vs. State of Maharashtra, AIR 2005 SC 3799;
Secretary Malankara Syrian Catholic College Vs. T. Jose, AIR 2007
SC 570 and Sindhi Education Society and another Vs. Chief
Secretary, Government of NCT of Delhi and others, 2010 (8) SCC 49.

46. All the judgments cited are well known on various issues of
minority institutions but actual issue which has come up for consideration
before this Court is, “what is the power of state in making provisions for
enhancement of transparency, efficiency and standard of imparting
education to the students in the matter of making selection and
appointment of teachers without interfering in substantial way with the
authority of management to choose and select teachers of its own choice
and particularly, when minority institution in question is one which is

receiving aid from Government Exchequer and public funds are being
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utilized for all its expenses”.

47. In this respect, counsel for parties have heavily relied on Supreme
Court's judgment in N. Ammad Vs. Manager, Emjay High School and
others (Supra). A two Judge Bench of Supreme Court considered the
question “is the Management of a minority School free to choose and
appoint any qualified person as Headmaster of the School or whether such
Management is hedged by any legislative edict or executive fiat in doing
so”. Therein Emjay Vocational Higher Secondary School, Valliappalli
Taluk, Calicut District, Kerala was a minority institution. Management
sought to appoint one P.M. Aboobacker as Head Master of the institution.
N. Ammad resisted the act of Management on the ground that he is senior
most teacher in the School and should be appointed as Headmaster. The
claim of N. Ammad was supported by District Education Officer but the
Management did not succumb. N. Ammad then filed a writ petition in
Kerala High Court seeking direction to Management to appoint him as
Headmaster. A Single Judge of Kerala High Court allowed writ petition
and issued direction as claimed by N. Ammad. However, in appeal
Division Bench reversed the judgment and dismissed the writ petition.
That is how N. Ammad came in appeal to Supreme Court. While
examining the facts, Supreme Court found that N. Ammad was appointed
as Teacher on 03.06.1982. Post of Headmaster fell vacant in June, 1991
and N. Ammad was senior most teacher but not found qualified to be
appointed as Headmaster. Under Rules, 12 years continuous graduate
service was the minimum qualification for appointment to the post of
Headmaster. N. Ammad had not completed 12 years in June, 1991.
However, he was put In-charge Headmaster with the approval of District
Education Officer. After completing required length of service in June,
1994, N. Ammad pressed his claim before Management to appoint him as
regular Headmaster. Recommendation was also made by District
Education Officer asking Management to permit and appoint senior most

qualified teacher as Headmaster. Management, however, appointed Sri
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P.M. Aboobacker as Headmaster, who was a graduate teacher having
longer period of service than N. Ammad in another school. A contention
was raised that statutory provisions were binding, which required that
appointment of Headmaster shall ordinarily be according to seniority
since institution was declared minority by Government on 02.08.1994.
This contention was rejected holding that Article 30 of Constitution
contemplates a minority institution, which is established and administered
by the Management. Supreme Court said that institution was a minority
institution having been established and administered by minority
community and only recognition of this fact by declaration made by
Government on 02.08.1994 but it will not deprive minority character of
the institution it enjoyed earlier. Declaration is only an open acceptance of
a legal character which should necessarily have existed antecedent to such
declaration. Then Court considered the effect of Rule 44(1) of Kerala
Education Act, 1958, which provided appointment of Senior most teacher
as Head Master. Court relied on seven-Judges judgment in- :in Re Kerala
Education Bill 1957 AIR 1958 SC 956, wherein one of the proposition
was, “The right guaranteed under Article 30(1) is a right that is absolute
and any law or executive direction which infringes the substance of the
right is void to be extent of infringement. But the absolute character of the
right will not preclude making of regulations in the true interests of
efficiency or instruction, discipline, health, sanitation, morality, public
order and the like as such regulations are not restrictions on the
substance of the right guaranteed by the Constitution.”

48. Court also observed that the aforesaid proposition was approved by
another Constitution Bench in Sidhrajbhai Sabbai and others (supra)
and a nine-Judges Bench of Supreme Court in Ahmedabad St. Xaviers
College Society and another (Supra). In the backdrop of aforesaid
exposition of law, Court observed that selection and appointment of
Headmaster in a School is of prime importance in administration of that

educational institution. Headmaster is the key post in running of school.
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He is the hub on which all the spokes of the school are set around whom
they rotate to generate result. A school is personified through its
Headmaster and he is the focal point on which outsiders look at the
school. A bad Headmaster can spoil the entire institution, an efficient and
honest Headmaster can improve it by leaps and bounds. The functional
efficacy of a school very much depends upon the efficiency and
dedication of its Headmaster. Court also referred to the observations made
by nine-Judge Bench of Supreme Court in Ahmedabad St. Xavier's
College Society and another (Supra) with regard to importance of role
of Principal of a college wherein Hon'ble K.K. Mathew, J. expressing his
view in support of majority, said, "It is upon the principal and teachers
of a college that the tone and temper of an educational institution
depend. On them would depend its reputation, the maintenance of
discipline and its efficiency in teaching. The right to choose the
principal and to have the teaching conducted by teachers appointed by
the management after an overall assessment of their outlook and
philosophy is perhaps the most important facet of the right to
administer an educational institution. "

49. Justice H.R. Khanna, has expressed a border view that even
selection of teachers is of great importance in the right to manage a
school. His Lordship said, "The selection and appointment of teachers
for an educational institution is one of the essential ingredients of the
right to manage an educational institution and the minorities can
plainly be not denied such right of selection and appointment without
infringing Article 30(1)".

50. In this background Court said that considering importance of
Teachers and Principal of College vis-a-vis Administration of institution,
if Management is not given very wide freedom to choose the personnel
for holding such a key post, subject, of course, to the restrictions
regarding qualifications to be prescribed by the State, the right to

administer the school would get much diminished. In paragraph-26 of the
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judgment, Court said:
“The management of a minority school is free to find out a
qualified person either from the staff of the same school or from
outside to fill up the vacancy.”
51. Argument was raised on behalf of N. Ammad that if Management is
anxious to find out most qualified person, post should have been
advertised inviting applications from qualified persons and for this
purpose two-Judges judgment of Supreme Court in Shainda Hasan Vs.
State of Uttar Pradesh and others (1990) 3 SCC 48 was relied but
Court held that no legal proposition has been laid down therein that
selection process must be through advertisement. Court said:
“According to us, it is for the management of the minority
educational institution to choose the modality for selecting the
qualified persons for appointment.”
52. Consequently, Court answered the question formulated above,
holding in para-28, as under:
“28. Thus the management's right to choose a qualified person as
the Headmaster of the school is well insulated by the protective
cover of Article 30(1) of the Constitution and it cannot be chiselled
out through any legislative act or executive rule except for fixing up
the qualifications and conditions of service for the post. Any such
statutory or executive fiat would be violative of the fundamental
right enshrined in the aforesaid Article and would hence be void.”
53. We intended to consider other cases also in detail but fortunately all
these authorities and many others have been considered very recently by
Supreme Court in Sk. Md. Rafique Vs. Managing Committee, Contai
Rahamania High Madrasah and others (Civil Appeal No. 5808 of
2017) and other connected matters decided on 06.01.2020, and virtually
same question as is up for consideration before us, has been considered
therein by Supreme Court, hence it would be appropriate for this Court

not to burden this judgment by referring earlier judgments of Supreme
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Court instead we find it appropriate to refer recent authority in Sk. Md.
Rafique (Supra). Therein validity of Sections 8, 10, 11 and 12 of West
Bengal Madrasah Service Commission Act, 2008 (hereinafter referred to
as “WBMSC Act, 2008”) was challenged as ultra vires of Article 30 of
Constitution of India. It is contended that these provisions deprive right of
selection and appointment of teachers of own choice by Management of
Minority Institution and, therefore, violative of Article 30 of Constitution
of India. There was a Statute namely West Bengal Board of Madrasah
Education Act, 1994 (hereinafter referred to as “WBBME Act, 1994”). It
was enacted to establish a Board of Madrasah Education in West Bengal
to proceed for matter connected therewith and incidental therewith. There
was another Statute namely West Bengal Minorities Commission Act,
1996 (hereinafter referred to as “WBMC Act, 1996”) to establish Minority
Commission to study and suggest additional social, economic, educational
and cultural requirements of religious and linguistic minorities of West
Bengal with a view to equipping them to preserve secular traditions of
West Bengal and to promote national integrity. A third Statute namely
West Bengal School Service Commission Act, 1997 (hereinafter referred
to as “WBSSC Act, 1997”) was enacted to provide for constitution of
Regional School Service Commissions and a Central School Service
Commission in the State and for matters connected therewith and
incidental thereto. With respect to applicability of WBSSC Act, 1997 to
Minority Institutions, Section 15 thereof reads as under :
“15. Act not to apply in relation to certain schools:-

The provisions of this Act shall not apply to-

(a) a school established and administered by a minority,
whether based on religion or language, or

(b) a school under any trust, established and administered
by a minority, whether based on religion or language, or ...

»

54. By notification dated 12.10.2007, Government of West Bengal,

Minorities Development and Welfare and Madrasah Education
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Department declared and granted to all recognised and aided Madrasahs
under the control of the Government the status of “Minority Educational

Institutions”. The aforesaid Notification reads as under:-

“Government of West Bengal

Minorities Development & Welfare & Madrasah
Education Department

Writers’ Buildings, Kolkata — 700001
No.1465-MD/07 Dated: 12.10.07

NOTIFICATION

WHEREAS Muslim recognised as Minority Community in
the State of West Bengal and minorities have the right
under Article 30 of the Constitution of India to establish
and administer educational institution of their choice;

AND WHEREAS the State Government is competent to
declare a particular institution as a minority institution
and till such time the government issue an order declaring
that it is a minority institution they can not operate as
Minority Institutions;

AND WHEREAS the Supreme Court has held that the
Government are the Competent Authority to verify and
determine the minority status of an Educational Institution
for the purpose of Article 30(1) of the Constitution of
India;

AND WEHREAS the Govt. recognised Madrasahs
including Hooghly Govt. Madrasah and the Calcutta
Madrasah were originally established by the Muslim
minority and continuously administered by the members of
that minority to subserve and promote the interests of the
minority community concerned;

AND WEHREAS the abovesaid Madrasahs were, in course
of times, recognised alongwith liabilities by the
Government for promoting educational interests of the
Muslim minority and on verification it has been
ascertained that more than 90% students are pursuing their
studies in these institutions and these Madrasahs are
functioning under supervision of the W.B. Madrasah Board
constituted with member representatives of the Minority
Community concerned.
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AND WHEREAS the State Govt. having been satisfied
about the above antecedents of all the recognised
Madrasahs which are aided and guided by the Government
prescribed guidelines relating to admissions, selections etc.
and about their continuing and sustained functioning for
promoting the interests of the concerned minority have
become satisfied that these institutions are fit to enjoy
minority status of an Educational Institution for the
purpose of Article 30(1) of the Constitution of India.

AND WHEREAS the Govt. in the State of West Bengal have
also considered expedients to declare these recognized and
aided Madrasahs and those which will be so recognised
and aided as such in future as Minority Educational
Institution.

NOW, THEREFORE, in accordance with the above
considerations and in pursuance of the Article 30 of the
Constitution of India the Government is pleased, hereby, to
declare that all the recognised and aided Madrasahs under
control of this Government and those Madrasahs which
will be recognised on similar lines in future, as Minority
Educational Institutions. These institutions will also be
allowed, in consequence to have the following effects as
agreed upon by the State Government.

i) They will continue to get financial assistance as before
from the State Government

ii) Reservation policy for employment etc. shall not apply
in case of appointment of teachers and non-teaching staff
in these Madrasahs.

iii) Selection of teachers may continue to be done by West
Bengal School Service Commission through separate
panel.

By order of the Governor (Pawan Agawal) Secretary to the
Govt. of West Bengal”

55. Another Government Notification was issued on 28.12.2007 by the
same department of Government of West Bengal stating that after being
conferred minority status upon all recognized and aided Madrasahs, the
matter of selection of teachers for recognized and aided Madrasahs of

West Bengal has gone out of the purview of the existing WBSSC
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Act,1997. Thereafter separate body for recommending panel of teachers
for appointment in Recognized Non-Government Aided Madrasahs was
felt necessary and hence Madarsah Service Commission was proposed to
be constituted and this resulted in enactment of WBMSC Act, 2008.

56. We straightway come to Sections 8, 10, 11 and 12 of the WBMSC
Act, 2008 validity whereof was challenged before Supreme Court. The
same read as under:

“8. Notwithstanding anything contained in any other law for the time
being in force or in any contract, custom or usage to the contrary, it
shall be the duty of the Commission to select and recommend persons
to be appointed to the vacant posts of teachers in accordance with the
provisions of this Act and the rules made thereunder.”

“10. Notwithstanding anything contained in any other law for the time
being in force or any contract, custom or usage to the contrary, the
Managing Committee, the ad hoc Committee or the Administrator, as
the case may be, shall be bound to appoint the candidate
recommended by the Commission to the post of teacher in the
Madrasah concerned as per vacancy report.

Provided that in the absence of the Managing Committee, ad hoc
Committee or the Administrator, the Head Master or the Headmistress
or the Teacher- In-charge is empowered to issue appointment letter to
the candidate recommended by the Commission. Such matter should
be ratified at the next available meeting of the Managing Committee,
ad hoc Committee or by the Administrator, as the case may be:

Provided further that the Managing Committee, ad hoc Committee,
the Administrator or the Headmaster or the Headmistress or the
Teacher-in-charge as the case may be, shall, if any error is detected in
the recommendation, immediately bring it to the notice of the
Commission for removal of such error.

“11. Any appointment of a teacher made on or after the
commencement of this Act in contravention of the provision of this Act
shall be invalid and shall have no effect and teacher so appointed
shall not be a teacher within the meaning of clause (s) of Section 2.”

“12 (i) If the Managing Committee, the ad hoc Committee or the
Administrator of a Madrasah, as the case may be, refuses, fails or
delays to issue appointment letter to the candidate recommended by
the Commission within the period stipulated in the letter of
recommendation by the Commission, without any reasonable ground,
the State Government may direct the Board to dissolve the Managing
Committee or the ad hoc Committee, or discharge the Administrator,
as the case may be, or stop all financial assistance to such Madrasah
recording reasons thereof and may also issue direction upon the
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Board or Council, as the case be, to withdraw recognition or
dffiliation of such Madrasah.

(ii) In case of failure to issue appointment letter to the candidate
recommended by the Commission is on the part of the Superintendent,
the Headmaster, the Headmistress or the Teacher-in-charge of a
Madrasah, he shall be subject to such disciplinary proceedings as
may be prescribed.”

57. An amendment was made in the aforesaid Act, 2008 by West
Bengal Madrasah Service Commission (Amendment) Act, 2010 by
inserting certain words in Section 8 so as to cover recommendations of
transfer including model transfer of teachers and non-teaching staff of
Madrasah Service Commission. In exercise of power conferred by Act,
2008, Rules were also framed by West Bengal Madrasah Service
Commission Recruitment (Selection and Recommendation of Persons For
Appointment and Transfer to the Posts of Teaching and Non-teaching
Staff) Rules, 2010 (hereinafter referred to as “WBMSCR, Rules, 2010”).
Chapter-IIT of WBMSCR Rules, 2010 deals with “Scope, Method and
Manner of Selection” and Rule 8, which is relevant, reads as under:

“8. Manner of selection — (1) Selection to any post shall be
made on the basis of results of the State/Region/Area Level
Selection Test, as may be decided by the Commission, which
may comprise any, some or all of the following (as the case may
be) —

a) Written Examination

b) Evaluation of Qualification

c) Personality Test

d) Aptitude Test of the candidates, as the case may be, in the

manner as specified in Schedule III (2) The Commission may, in
its discretion, fix the minimum qualifying marks to be
scored/obtained by the candidates in written examination or in
aggregate or in both and relax the qualifying marks on
reasonable ground(s) to be recorded in writing ....”
58. The validity of aforesaid Act, 2008, and in particular Sections 8, 10,
11 and 12 etc. was challenged on the ground that Managing Committee or
the Administrator of minority institution would be bound to appoint the

candidates recommended by the Madrasah Service Commission and
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otherwise, the consequence would be recommendation for penalty and
this violates the right to establish and administer an institution of their
own choice conferred upon the Educational Minority and violative of
Article 30 of the Constitution of India.
59. The writ petitions were opposed by West Bengal Government
contending that the Commission would only select and recommend
teachers and non-teaching staff of Madrasahs but appointment yet to be
made by Managing committee of minority institutions; that they would
exercise overall control in respect of such staffs which are not taken away.
There is no difference in day to day administration of Madrasahs; these
Madrasahas are expected to employ good quality teachers for imparting
quality education to the students and the entire legislation is to provide
qualified superior faculty to impart good quality of education to the
students.
60. Learned Single Judge upheld the submissions of the learned counsel
for writ petitioners and found provisions, ultra vires. He allowed writ
petitions vide judgment dated 12.3.2014 whereagainst candidates selected
and recommended by Minority Commission for appointment and others
filed Letters Patent Appeals, which were also dismissed by a Division
Bench vide judgment dated 09.12.2015 and thereafter matter came to
Supreme Court. The basic issue which came up for consideration before
Supreme Court, as formulated in paragraph-16, reads as under:
(1)Whether the provisions, namely, Sections 8, 10, 11 and 12 of the
Commission Act are ultra vires as held by the High Court?
(2)Whether these provisions transgress the right of minority
institutions guaranteed under the Constitution of India?
61. Thereafter Supreme Court has considered the entire authorities on
the subject starting from Kerala Education Bill, 1957 and has recorded its
conclusions running from Para-38 to 59 of judgment. It refers to the
observations made in Sidhajbhai Sabhai (Supra) and said that it is

difficult to appreciate how the Government can be prevented from
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framing Regulations that are in the national interest, as it seems to be
indicated in the passage quoted in earlier paragraphs of judgment. Any
regulation framed in the national interest must necessarily apply to all
educational institutions, whether run by majority or minority. Such a
limitation must necessarily be read into Article 30. The right under Article
30(1) cannot be such as to override the national interest or to prevent
Government from framing regulations in that behalf. It is, of course, true
that government regulations cannot destroy the minority character of
institution or make the right to establish and administer a mere illusion;
but the right under Article 30 is not so absolute so as to be above the law.
Supreme Court recognized that right to establish and administer
comprised of (a) right to admit students (b) right to appoint staff- teaching
and non-teaching staff, and (c) right to have disciplinary action against
staff. Having said so, it further observed that question is, “to what extent
right of aided primary minority institution to administer be regulated” and
it is this aspect which need be considered for the reason that a minority
institution, which is getting aid from the State cannot claim right to
complete absoluteness without any restriction or check, which is in the
interest of Nation as a whole and student community in particular.
62. Thereafter Supreme Court noted the essence of various authorities,
it considered and then in paragraphs 49 to 53 said as under:
“49. Thus, if the intent is to achieve excellence in education,
would it be enough if the concerned educational institutions were to
employ teachers with minimum requisite qualifications in the name
of exercise of Right Under Article 30 of the Constitution, while
better qualified teachers are available to impart education in the
second category of institutions as stated hereinabove. For example,
if the qualifying percentile index for a teacher to be appointed in an
educational institution, considering his educational qualifications,
experience and research, is required to be 50, and if teachers

possessing qualifications far greater and higher than this basic
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index are available, will it be proper exercise for a minority
educational institution to select teachers with lower index
disregarding those who are better qualified? Will that subserve
pursuit of excellence in education? One can understand if under
the regulatory regime candidates who are otherwise less qualified
are being nominated in the minority educational institution and the
minority educational institution is forced to accept such less
meritorious candidates in preference to better qualified candidates.
In such cases, the minority educational institution can certainly be
within its rights to agitate the issue and claim a right to choose
better teachers. But if the candidates who are selected and
nominated under the requlatory regime to impart education which
is purely secular in character, are better qualified, would the
minority institution be within its rights to reject such nomination
only in the name of exercise of a right of choice? The choice so
exercised would not be in pursuit of excellence. Can such choice
then be accepted?

If the right is taken to be absolute and unqualified, then
certainly such choice must be recognised and accepted. But, if the
right has not been accepted to be absolute and unqualified and the
national interest must always permeate and apply, the excellence
and merit must be the governing criteria. Any departure from the
concept of merit and excellence would not make a minority
educational institution an effective vehicle to achieve what has
been contemplated in various decisions of this Court. Further, if
merit is not the sole and governing criteria, the minority
institutions may lag behind the non-minority institutions rather
than keep in step with them.

Going back to the example given above, as against index of
50 i.e. the minimum qualifying index, if a candidate nominated

under the regulatory regime is at an index of 85, selection by a
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minority educational institution of a candidate at an index 55 may
certainly be above the minimum qualifying mark, but in preference
to the one at the index of 85 who is otherwise available, the
appointment of a person at the index level of 55, will never give the
requisite impetus to achieve excellence. A meritorious candidate at
the index level of 85 in the above example, if given the requisite
posting will not only help in upholding the principle of merit but
will in turn generate an atmosphere of qualitative progress and
sense of achievement commensurate with societal objectives and
ideology and such posting will, therefore, be in true national
interest.

50. At the cost of repetition, it needs to be clarified that if the
minority institution has a better candidate available than the one
nominated under a regulatory regime, the institution would
certainly be within its rights to reject the nomination made by the
authorities but if the person nominated for imparting education is
otherwise better qualified and suitable, any rejection of such
nomination by the minority institution would never help such
institution in achieving excellence and as such, any such rejection
would not be within the true scope of the Right protected Under
Article 30(1) of the Constitution.

51.  With these basic principles in mind, we may now consider the
statutory provisions under which the teachers could be nominated
under the Commission Act and see whether the concerned
Regulations help in achieving excellence or whether those
provisions are violative of the Rights of the minority institutions.

52.  In terms of Section 4 of the Commission Act, the Commission
is to consist of a Chairman and four Members. The Chairman of
the Commission has to be an eminent educationist having profound
knowledge in Islamic Culture and must be well versed in education

with teaching experience inter alia as a teacher of a University or
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as a Principal of a college, for a period of not less than twelve
years. It is true that the latter part of Section 4(ii) speaks of an
officer of the State Government not below the rank of Joint
Secretary who could also be appointed as the Chairman of the
Commission. But in our view, considering the nature of duties that
the Chairman is to discharge, even an officer of the State
Government has to be a person with profound knowledge in Islamic
Culture. Apart from the Chairman, there are four Members who are
to be appointed in terms of Section 4(iii) of the Commission Act.
Out of these four Members, one has to be an eminent educationist
having profound knowledge in Islamic Theology and Culture, while
the other two Members must have teaching experience inter alia as
a teacher of a University, or a Principal of a College for a period
of not less than ten years. The fourth member could be a non-
educationist, but he must have held the position of eminence in
public life or in Legal or Administrative Service. Predominant
composition of the Commission is thus of educationists and two of
them have to be persons with profound knowledge in Islamic
Culture and Islamic Theology. The provisions of the Commission
Act are thus specially designed for Madrasahs and Madrasah
Education System in the State. Rule 8 of the 2010 Rules stipulates
fair and transparent process of merit based selection and the
statutory mechanism would ensure that only those teachers would
be selected who would be best suited to impart education in
Madrasah Education System. The State Legislature has taken care
to see that the composition of the Commission would ensure
compatibility of the teachers who would be selected to impart
education in Madrasah Education System, which is also
emphasized in the Statement of Objects and Reasons.

53. It is true that the recommendations or nominations of

teachers made by the Commission are otherwise binding on the



58

Managing Committees of concerned Madrasahs, but, in terms of
second proviso to Section 10 of the Commission Act, if there be any
error, it is open to the Managing Committee of the concerned
Madrasah to bring it to the notice of the Commission for removal of
such error. The concept of 'error' as contemplated must also
include cases where the concerned Madrasah could appoint a
better qualified teacher than the one nominated by the Commission.
If any such error is pointed out, the Commission will certainly have
to rectify and remove the error. The further protection is afforded by
Section 12 of the Commission Act, under which the concerned
Madrasah could be within its rights to refuse to issue appointment
letter to the candidate recommended by the Commission if any
better qualified candidate is otherwise available with the managing
committee of the concerned Madrasah. Such refusal may also come
within the expression 'any reasonable ground' as contemplated in
Section 12(i) of the Act.

The legislature has thus taken due care that the interest of a
minority institution will always be taken care of by ensuring that i)
in normal circumstances, the best qualified and suitable candidates
will be nominated by the Commission; ii) and in case there be any
error on part of the Commission, the concerned Managing
Committee could not only point out the error which would then be
rectified by the Commission but the Managing Committee may also
be within its rights in terms of Section 12(i) to refuse the
nomination on a reasonable ground.”

63. Supreme Court allowed the appeals upholding statutory provisions
and set aside the judgments of the High Court as is evident from
paragraph-57 of the judgment, which reads as under:
“57. In the premises, while allowing these appeals, we set aside the
view taken by the Single Judge and the Division Bench of the High
Court and dismiss Writ Petition No.20650(W) of 2013 and other
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connected matters. We also hold Sections 8, 10, 11 and 12 of the

Commission Act to be valid and constitutional.”
64. In the present case also, we find that statutory provisions made by
the respondent-authorities are even less regulatory than the same were in
the case of West Bengal. Here only an element of open test in the form of
written test has bee introduced, which will determine merit of the
candidates. Further scope of subjective element of selection, when the
selection was made only on the basis of interview, has been curtailed to a
larger extent. This is for bringing in transparency, impartiality, fairness
and non arbitrariness in selection and it is in the interest of public at large,
students’ community and national interest. In selection and appointment
no Government Authority has any direct role except that it has to forward
papers from one to another. Even for recruitment i.e. holding of
Screening/Written Test, no Government Machinery has been given any
power of interference but a private recruitment agency has to be
employed. Its role is limited as it is only a written examination conducting
body and has to prepare merit list on the basis of marks secured in written
test and same to forward through educational authorities to the
Management for holding selection in accordance with the statute. It is not
in dispute that all the educational institution before this Court are 100
percent Government aided minority educational institutions and therefore,
in view of aforesaid law laid down by Supreme Court, it cannot be said
that statutory provision in question, in any manner, affects their right to
administer minority institution and it cannot be said to be violative of
Article 30 of the Constitution. We, therefore, find no merit in these writ
petitions.
65. Dismissed accordingly.
66. However, there shall be no order as to costs.

Order Date :- 22.04.2020
Prajapati



