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Hon'ble Ashwani Kumar Mishra.J.

1. Petitioners in this bunch of writ petitions are aggrieved by the
State action in stalling the process of appointment in all colleges
affiliated to Sampurnanand Sanskrit Vishwavidyalaya (hereinafter
referred to as 'Sanskrit University'), purportedly for the reason that
existing procedure for appointment is proposed to be amended. The
Government Order dated 10.10.2018, putting on hold the
recruitment process, is thus challenged. The writ petitions in this
bunch can broadly be segregated into following two categories:-

I Cases where recruitment is not being permitted to be initiated despite

existence of vacancy in the colleges or where process has been initiated but

the Vice Chancellor is either not providing subject experts for completing the
recruitment process or is not granting approval to the selections made;

i Cases where teachers have already been appointed after obtaining
approval from the Vice Chancellor of Sanskrit University but the District
Inspector of Schools is not releasing salary to them or payment of salary
started in the recent past has been stopped.

2.  Petitioners in both the aforesaid category are essentially
aggrieved by the consequences flowing from the Government Order
dated 10.10.2018. The Government Order recites that procedure for
appointment of teachers in the colleges affiliated to Sanskrit

University is proposed to be entrusted to an independent
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Commission and therefore the Vice Chancellor of Sanskrit University
shall not grant approval to the appointment of teachers in Sanskrit
University. This Government Order is the subject matter of challenge
in the leading Writ Petition No.24208 of 2018 as also in many of the
other connected writ petitions. According to the writ petitioners the
action of the State in stalling the process of recruitment in all
colleges affiliated to Sanskrit University, throughout the State, is not
referable to any provision in the statute and is otherwise wholly

arbitrary and illegal.

3. In order to effectively deal with the grievance raised in this
bunch of writ petitions it would be necessary to refer to the
statutory scheme regulating appointment of teachers in the colleges
affiliated to Sanskrit University. Establishment of Sanskrit University
traces its origin to The Sanskrit College at Varanasi during the British
Rule in 1791. This college continued to be the focal point for
dispensation of education in Sanskrit Grammar till it got succeeded
by Varanaseya Sanskrit Vishwavidyalaya, a University established in
1958 as an institution of higher learning in the field of Sanskrit
Education. The University established in 1958 continued to function
till the enactment of U.P. State Universities Act, 1973 (hereinafter
referred to as 'the Act of 1973"). The Act of 1973 was made
applicable upon the erstwhile Varanaseya Sanskrit Vishwavidyalaya
by a notification issued on 11.12.1974, under section 1(3) of the Act
of 1973 whereafter the Varanaseya Sanskrit Vishwavidyalaya was to
be called as Sampurnanand Sanskrit Vishwavidyalaya. The
provisions of the Act of 1973 were not made applicable in its
entirety upon the Sanskrit University and the notification dated
11.12.1974 restricted applicability of the provisions of the Act of

1973 wupon Sanskrit University with certain exceptions and
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modifications. It would be worth noticing that territory of the
Sanskrit University was not limited to the State of Uttar Pradesh, as
was the case in other State Universities regulated by the Act of

1973, but its territory extended throughout the Union of India.

4.  While it may not be necessary to refer to all the exceptions
and modifications introduced in the Act of 1973, insofar as its
applicability to the Sanskrit University is concerned, but reference to
some of it would be required at this stage. Section 31 of the Act of
1973 regulated appointment of teachers in the University as also in
the colleges affiliated to the Universities established and regulated
by the Act of 1973. Section 31 of the Act of 1973 in its applicability

to the Sanskrit University was, however, modified as under:-

Section 31 (1) For sub-section (1), the following sub-section shall be
substituted, namely:
“(1) Subject to the provisions of this Act, the teachers of the
University shall be appointed by the Executive Council on the
recommendation of a Selection Committee in the manner
hereinafter provided, and teacher of affiliated colleges shall be
appointed in the manner prescribed.”

(2) For sub-section (3), the following sub-section shall be
substituted, namely:

“(3)(a) In the case of teacher of the University other than a
Professor, the Vice-Chancellor in consultation with the Dean of
the Faculty, if any, and the Head of the Department concerned
and an expert nominated by the Chancellor may make
officiating appointment in a vacancy caused by the grant of
leave to an incumbent for a period not exceeding ten months
without reference to the Selection Committee, but shall not fill
any other vacancy or post likely to last for more than six months
without such reference.

(b) Where before or after the commencement of this Act,
any teacher of the University is appointed (after reference to a
Selection Committee) to a temporary post likely to last for more
than six months and such post is subsequently converted into a
permanent post, the Executive Council may, without reference
to the Selection Committee, appoint such teacher in a
substantive capacity to that post.”

(3) in sub-section (4) -
(a) in clause (a), sub-clause (iv) shall be omitted;
(b) in clauses (c) and (d) shall be omitted;

(4) in sub-section (5) -



(a) clause (b) shall be omitted;
(b) in clause (c) the words letter and brackets “or clause
(b)” shall be omitted.
(5) In sub-section (8), clause (b) shall be omitted.
(6) For sub-section (9), the following shall be substituted
namely:
“(9) The disqualification of members of Selection Committee
for appointment of teachers of the University on the ground of
interest for participating in the deliberations of such Committee
and other matters relating to appointment of such teachers
shall be prescribed by the Statutes.”
(7) Sub-section (11) shall be omitted.
Applicability of Section 31 of the Act of 1973, in its
applicability to Sanskrit University, contained an entirely distinct

scheme of recruitment for the teachers of its affiliated colleges.

5. Chapter XI of the U.P. State Universities Act, 1973 which
contained provisions for regulation of affiliated degree colleges was
deleted, in its entirety, insofar as the Sanskrit University was
concerned. The effect of the modifications introduced in the Act of
1973 for the Sanskrit University vide notification dated 11.12.1974
was that the procedure for recruitment of teachers as was otherwise
provided for in respect of colleges affiliated to other State
Universities was made inapplicable upon the colleges affiliated to
Sanskrit University. A distinct procedure, as was to be prescribed in
the Statute had to be followed for the purpose. In the First Statutes
framed for the Sanskrit University such distinct scheme was
prescribed for recruitment of teachers in the colleges affiliated to the
Sanskrit University. Part-2 of the Statutes of the Sanskrit University
in reference to Sections 31 and 49 of the Act of 1973, contained
Clauses 11.15 to 11.24 prescribing procedure for appointment to the
post of Principal and teachers in colleges affiliated to Sanskrit
University. Appointment on the post of teacher was required to be

made as per the provisions contained in the Statutes against posts
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approved by the State. Since the very inception the appointment of
teachers in colleges affiliated to Sanskrit University were made as
per the provisions contained in the First Statutes of the Sanskrit

University.

6.  Later on, the Act of 1973 was amended by U.P. Act No.21 of
1975 and a separate Chapter XI(a) was introduced in the Act of
1973. This chapter defined 'college' to mean any college affiliated to
or recognized by any University in accordance with the provisions of
the Act of 1973, or Statutes made thereunder, and for the time
being receiving maintenance grant from the State Government.
'Maintenance grant' was defined to mean such grant-in-aid to a
college as the State Government may, by general or special order, in
that behalf, directs to be treated as maintenance grant appropriate
to the level of that college. Section 60-E provided that liability in
respect of payment of salary to teachers of such institutions
appointed against approved posts would be upon the State
Government. The scale of pay admissible to teachers of affiliated
colleges covered under section 60-E has been prescribed by the State
Government but the colleges affiliated to Sanskrit University are not
included in it. Section 60-E of the Act of 1973, therefore, is yet to be

made applicable upon colleges affiliated to Sanskrit University.

7. It is worth noticing that maintenance grant as well as payment
of salary to the teachers of colleges affiliated to Sanskrit University
were not regulated by Chapter XI(a) of the Act of 1973, rather, the
provisions of U.P. High Schools and Intermediate Colleges (Payment
of Salaries to Teachers and other Employees) Act, 1971 (hereinafter
referred to as 'the Act of 1971") were made applicable upon them

vide Amending Act, 2001, to include colleges affiliated to Sanskrit
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University receiving maintenance grant within the ambit of

'Institution' defined under Section 2(b) of the Act of 1971.

8.  First Statutes under the Act of 1973 were also notified in
respect of teachers of colleges affiliated to Universities established or
regulated under the Act of 1973 known as U.P. State Universities
First Statutes (Age of Superannuation, Scales of Pay and Qualification
of Teachers) Act, 1975. Age of superannuation of teachers for the
colleges under the aforesaid Statutes of 1975 exempted every
college affiliated or associated with Sanskrit University. Clause 6(a)

of the Statutes, in that regard, is reproduced hereinafter:-

"6(a). Every college affiliated to or associated with any University (other than the
Sampurnanand Sanskrit Vishwavidyalaya);"

9.  Clause 10 of the aforesaid First Statutes of 1975 would also go
to show that teachers engaged in the colleges affiliated to Sanskrit
University were treated differently in the matter relating to
prescription of qualification also. Clause 10 of the First Statutes of

1975 is also reproduced hereinafter:-

“[10. Qualifications for lecturers in Affiliated and associated Colleges. - (1) In the
case of a college affiliated to or associated with any University other than the
Sampurnanand Sanskrit Vishvavidyalaya, the following shall be the minimum
qualifications for the post of Lecturer in the Faculties of Acts, Commerce, Science
and Social Science, namely, -

(a) a consistently good academic record (that is to say, the overall record of all
assessments throughout the academic career of a candidate) with first or high
second class (that is to say, with an aggregate of more than 54 percent marks)
Master's degree in the subject concerned or equivalent degree of a foreign
University in such subject; and

(b) M. Phil, degree or a recognised degree beyond the Master's level or published
work indicating the capacity of a candidate for independent research work.

(2) If a candidate possessing the qualification specified in sub-clause (b) of clause
(1) is not available or is not considered suitable, the Management of a college may,
on the recommendation of the Selection committee, appoint a candidate possessing
consistently good academic record on the condition that he will have to attain the
qualification referred to in that sub-clause within a period of five years from the date
of his appointment :

Provided that where the teacher so appointed fails to attain such qualification within
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the said period of five years, he shall not be entitled to yearly increments after such
period, until he attains such qualification.]

[(3) If a candidate holds a doctorate degree in the subject concerned, the Selection
Committee may relax the requirement relating to more than 54 percent marks in the
Master's Degree.

(4) In the case of any college affiliated to the University, the minimum qualifications
for the post of a Lecturer in the Faculty of Law shall be a degree in Master of Laws.]”

10. The teachers appointed in colleges affiliated to Sanskrit
University, therefore, continued to be appointed and regulated by
the provisions contained in the First Statutes of the Sanskrit
University and payment of salary was released to them under the
Act of 1971. Though the Act of 1973 was made applicable upon
colleges affiliated to Sanskrit University, as per the notification
dated 11.12.1974, but the scheme of appointment for the teachers
appointed to colleges affiliated to Sanskrit University was clearly
distinct viz-a-viz teachers of colleges affiliated to other Universities.
The scale of pay admissible to the teachers of the colleges affiliated
to Sanskrit University was at par with the teachers appointed in
secondary schools. The District Inspector of Schools who disbursed
salary to the teachers appointed in secondary schools was also the
competent authority to sanction and release salary to the teachers of
colleges affiliated to Sanskrit University. This system continued

without any serious challenge.

11. The appointment procedure contained in section 31 of the Act
of 1973 for the teachers appointed in colleges of other Universities
was substituted with the advent of U.P. Higher Education Service
Commission Act, 1980. The appointment procedure in respect of
teachers appointed in colleges affiliated to Sanskrit University,
nevertheless, continued to be governed by the First Statutes of the
Sanskrit University. Provisions of the Act of 1980 were, therefore,

not made applicable upon the Sanskrit University or the colleges
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affiliated to it.

12.  However in 1992 a writ petition n0.38291 of 1992 came to be
filed before this Court by one Swami Nath Mishra challenging the
appointment of Principal in a college affiliated to Sanskrit University
on the ground that the jurisdiction to appoint Principal in a college
affiliated to Sanskrit University was with the U.P. Higher Education
Service Commission, Allahabad (hereinafter referred to as 'the
Commission'). This writ petition was ultimately allowed by a
Division Bench of this Court vide its judgment reported in 1996 (1)
AWC 21. The Division Bench upon examining the provisions of the
Act of 1973 as well as U.P. Higher Education Service Commission
Act, 1980 held that power of appointment of Principal/teachers in
colleges affiliated to Sanskrit University vested with the
Commission, a statutory body created under section 3 of the U.P.
Higher Education Service Commission Act, 1980. Paragraph 15 to
19 of the Division Bench judgment is reproduced hereinafter:-
“15. To justify the selection and appointment of the Respondent No. 6 and
approval thereof by the Vice-Chancellor of the University, learned Counsel
appearing for the Respondents placed reliance upon the provisions of the
various statutes contained in Part Il of Chapter XI of the Statutes relating to
qualifications and appointment of teachers in the affiliated colleges. In the
opinion of the court, the provisions relied upon the learned Counsel are of no
avail in view of the mandatory provision of Section 30 of the Act which
stipulates that the provisions of the Act shall have effect notwithstanding to the
contrary contained in the State Universities Act or Statutes or Ordinances

made there under and the fact that the Statutes relied upon have been made
under the State Universities Act.

16. Selection and appointment of the Respondent No. 6 on the post of
Principal of the Institution having not been made in accordance with the
provisions of Sections 12, 13 and 14 of the Act and having been made in
contravention thereof is, therefore, held void, as provided in Sub-section (1) of
Section 12 of the Act.

17. The impugned approval of the Vice-Chancellor communicated through the
communication dated 18th September, 1992 to the manager of the Institution
is of no consequence and cannot validate the selection and appointment of
the Respondent No. 6 on the post of Principal of the college. The approval as
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contained in the communication dated 18th September, 1992, under the
circumstances, deserves to be quashed.

18. Further, selection and appointment of the Respondent No. 6 being void,
the post of the Principal of the Institution shall be deemed to be vacant in the
eye of law; and in view of the provisions contained in Statute 12.22 occurring
in Part-IV of Chapter XII of the Statute the senior most teacher of the college,
who, indisputably, is the Petitioner, shall be obliged and entitled to act as
Principal.

19. In view of the foregoing discussions, the petition succeeds and is allowed.
The selection and approval of the Respondent No. 6 on the post of Principal
of the college as contained in communication dated 18th September, 1992, a
copy whereof is Annexure T to the petition, is quashed. The Respondents are
directed to allow the petitioner to act as Principal of the Institution until a duly
selected Principal assumes the office.”

13. A perusal of the aforesaid judgment in Swami Nath Mishra
(supra) would go to show that the notification dated 11.12.1974
was not placed before the Court. The applicability of section 31 of
the Act of 1973 relating to selection and appointment of teachers in
colleges affiliated to Sanskrit University, distinctly, as per the
provisions contained in the First Statutes of the Sanskrit University
was not placed. Distinction in qualification as well as scale of pay for
the teachers of colleges affiliated to Sanskrit University was also not
highlighted. This Division Bench judgment has, however, attained
finality with the dismissal of Special Leave Petition filed against it
before the Supreme Court on 27.3.1996. Although the judgment in
the case of Swami Nath Mishra (supra) has attained finality but till
date not a single appointment has been made by the Commission of
a teacher in a college affiliated to Sanskrit University. This
dichotomy is yet to be appreciated in correct perspective by the

State and appears to be the cause behind the present stalemate.

14. The after effect of the judgment in Swami Nath Mishra (supra)
was issuance of a Government Order dated 20.12.2001, which
required the Sanskrit University to amend its statute so as to ensure

that recruitment in the colleges affiliated to it are made by the



14

Commission. This apparently was done with an intent to comply
with the law laid down by this Court in Swami Nath Mishra (supra).
The Executive Council of the Sanskrit University in its meeting held
on 27.3.2003, accordingly, proposed to amend the First Statutes of
the Sanskrit University itself. Part 2 of the First Statutes of the
Sanskrit University which regulated the appointment of teachers
was proposed to be exhaustively amended. Clause 11.14 and 11.15
of the First Statutes of Sanskrit University was proposed to be
amended in the following manner:-
“11.14 g Welfdaredl @ Jeual  (H umEmd o

ARSI §) @1 3fEdg 981 BRI Sl fIvafdenery e ST g
FAI—AAT R FEiRa &1 5 |

11.15 Yy I g Helderedl @ YR 3R el
Bl WBR §RT AT Ual R Yoidifers MR W fdo 310 a1m0 §
RT Wad IaTH # ScR—Ua Ioa el |1 SRt gRT Fafd
Wsﬁaﬁwmwaﬁ%ﬁﬁﬁﬁwaﬁmlqﬁﬁom
3M0 ERT Wgd US UG da- AM (F 8W ddb fdeafdene
aRferaet # FMuiRa gderazen ary =+ |”

15. The Executive Council of the Sanskrit University deliberated
upon the issue in its meeting held on 27.3.2003, and resolved as

under:-

“Frofar —

qgEfa 9 uRvye gRT I8 Aol fom war f6 9ffa grr uwd
uRFFIH FeilEE & gRIel § 1005 & 3% T wd "' [0 U0 B
i H fage A4 SR IR IRIIUS & Ha¥ g8l & A gl
REiRd gaRer @ 8Ffl & oI R AT S0 U0 b HeW H S
T Ud ° faea A9 SR, sifda favar S |

gRT 11.14 ¥ 71 3fer Sirs feam o fds U1 =FaRer Qo 9o S
R JaT SART H FE & ot URFIA & Faver dd dd ] el
g db F0 W0 o RRAE AN Ud A g1 Agfad @ ufshar

UR™ T8l Bl eI a9 T URFIH &1 qd awern & ar] & |7

16. Clauses 11.16 to 11.30 of the First Statutes of Sanskrit
University were proposed to be deleted with a clear stipulation that

till posts and pay scale are amended the erstwhile provisions of the
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First Statutes of the Sanskrit University relating to appointment of
teachers, as it stood prior to 27.3.2003, would continue to remain

applicable.

17. Approval of the Chancellor required in terms of section 50(6)
of the Act of 1973 to the Executive Council's resolution dated
27.3.2003 was not accorded immediately and the resolution of the
Executive Council remained pending consideration before the
Chancellor. No appointment of any teacher consequently could be
made from 2003 onwards in any of the colleges affiliated to the
Sanskrit University. A Writ Petition No.18229 of 1999 also came to
be filed by Sanskrit Shikshit and Gair Sanskrit Shikshit Berojgar
Samiti vs. Sampurnanand Sanskrit University and others raising a
grievance that after the Act of 1980 was introduced, no appointment
could have been made in any college affiliated to Sanskrit University
except on the recommendation of the Commission, and therefore, all
appointments of teachers made after 1980 in the colleges affiliated
to Sanskrit University be set aside and the post of teachers be filled
upon recommendation made by the Commission. This petition was
disposed of on 1.5.2006 requiring the Principal Secretary of the
Department of Higher Education to examine the issue raised in the
writ petition. The State Government took note of the respective
stand of the parties and ultimately rejected the representation vide
following order passed on 12.9.2007:-
“Fil Tl BT G Td IfelEl & WNIEn & SR I8 ey
Foadr & & auia=< S fdvafderey 9 =g 9¥hd fae
Tl / ARTfaeerl & UM /eargd] &l Id+ oy favafdened,
3ffefT¥, 1973 Td WU W faeafdenery o uRfFmmEe &
it fhar i 8, wifes ag femeal § ower (dme—8) W
I} T (THOT0 b TH®RET) BEMS Bl Fdreld fhar Iar B
Wad fdenerdl # SRRT gmud UMl | MER dd AT Bl

PR BRI B g° ARG JAUDI b WA ddTdH AFIY & |
TN A¥dhd (deafdened =1 Iy fdvafdenedl | guidar M=
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& Sdl DRSS WU R | 3 Iod_fAvdidened A g
Helfdenadi H Yostodlo & HAMG Ud IqIHH AR B, Sdfd
UG Ahd  [Auafdenel ¥ 9Rg  [derad /HeEfdere |
Joullodo & AP UG da=H ) o] 81 2| 59 I | I8
fraroia g & fawafaenea ifdfam, 1973 @1 aR1—5(2) & d
T A&hd fdeafdened, aRoRll &1 aFeR IR ©
AM—URT AT SR U H 7 Bx FHY0T WRd g fager # WY 7|
oy favafaenea fafm @ aR1-5(2) faq 2|

gRT — 5(2)

The Sampurnanand Sanskrit Vishwavidyalaya may affiliate institutions
situated in any part of the territory of India recognize teachers of and admit to
its examinations candidates from such territory or abroad;

Provided that the Vishwavidyalaya outside Uttar Pradesh, or
(a) affiliate institution outside Uttar Pradesh, or

(b) recognize any teacher employed in an institution situated outside
Uttar Pradesh and maintained any Government.

T G [deafdered & Ay Aeldererdl & urRerfa
3 X1oy fqzgfdernerdl ¥ =1 &, g8 39 g | YA gl § fb
U G¥hd fawafderad & uRfemraeh & gk 11.45 qen

11.24 ¥ g ATl & YR 9 UreATael & e vd =4
&1 gfehar faq & —

1115 UIOS GRg Aeidenadl & YR IR SEAUd Bl
WHR gRT AFANRT Ul WR, TUIGIId MR R AR TG I
WHR I Fog—ard g1 A= M a1 wfderl grT srgAfed
JaTdE H TgE — IR @ RIeRe ) daearg Suaia A |

fgad wem |

1124 G g WEIdAEd & Urardl I1 ALATUDT d T
Fgfaaal geaa—= gRT wefd & faRad srgHes & uwdrd & &
SIRAT | petuf FRgfad & S sfdea—ual iR o1 =Ta T
A 2 AR T IAD T H 39 USR Fgad s Fgfad &
fore Sugad =€ 8, 1 98 S¥ A R Y[R @ee ik Rurd
o & oIy I YaIa— Bl a1 HR QAT | fefuld AR T &
dra wdag | 8 @ RAfd § g8 AMer B uRye & [Hfde fhar
STRRTT 3R ST fafeed sifvam g |

IH TN W W § b Auibw dvgd fdwafderey 9 Ay
AElfdeedl H Uemd T Dl B TIT AHUIAS A
freafdemes aRfFemmEe § SfeaRad, raven & AR BiaT 8 | o
i Refd d gEeol & yogrded  fedie 14—12—1998 T
18—01—1999 ¥ HI T Il Bl 3RAIBd HRd gY, yArdad

fereaiRa fovar e 21 7

18. The Act of 1980 was also amended vide amending Act No.30

of 2004, and the definition of term 'appointment' contained in
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Section 2(a) of the Act of 1980 was restricted to a post described
under Section 60-E of the Act of 1973, excepting minority colleges
and the colleges exclusively maintained by the State Government.

Amended section 2(a) of the Act of 1980 is reproduced:-

“2(a) "Appointment" in relation to a teacher means the appointment of a person to a
sanctioned post described under Section 60-E of the Uttar Pradesh State
Universities Act, 1973, excluding the appointment in a grant-in-aid college
established and administered by a minority referred to in clause (1) of Article 30 of
the Constitution or a college exclusively maintained by the State Government.”

19. It has already been noted that the teaching posts in colleges
affiliated to Sanskrit University were not covered/included under
section 60-E of the Act of 1973. The effect of amendment introduced
in the Act of 1980, vide U.P. Act No.30 of 2004, was thus that
appointment of teachers in colleges affiliated to Sanskrit University

stood excluded from the purview of the Commission.

20. The Vice Chancellor of the Sanskrit University appears to have
sent repeated letters to the State Government for clarifying the issue
and to issue necessary directions so that appointments on the post of
teachers in colleges affiliated to Sanskrit University could resume.
However, the matter remained pending without any appropriate

decision taken in the matter at the level of the State Government.

21. Ultimately, the Governor approved the resolution of the
Executive Council dated 27.3.2003, exercising his jurisdiction under
section 50(6) of the Act of 1973 vide order dated 28.12.2011.
Clause 3 and 4 of the order passed by the Governor is relevant for

the present purposes and is reproduced hereinafter:

3—  URFIH— 11.15 JAYBI B II9 g

39 UG B A1 WeR fHar o ® fF 11.15-SaR ey SR
fRreTT AT STRITT SAfAIH, 1980 U S9&h AN 9 T fHl ud
fafel onfe @ Sug=l @ ofM (Sck U Rerd wHdg A=ifder
el @1 Rerfr #) 8 gU, WHeg Welfdeed & Jde—da Aalfdeg
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o & Urard iR Dl B 5T AR gRT Alfed Ual W
quf BT IR TR AR FRFIT 50 ARGR AT Y &5 AT R
M a1 I UEeRT g1 gAlfed aaa H Iudfd Afd 4
Fgad M |* R &l & Wihfd Ud ddTEE JgA B AP
gRfrATEel H fafed sgawen an] & |

[0 Y0 STaax e Har T IifSfH, 1980 Td e g9 T
4l / fafEl | =ge ud gfed | Sdid ufear wa Ofa fafka
@ T 2| g A a1 Rerfy # qd erawen Jeuraq a9 @ |

4. gRIII—11.16 ¥ 11.30 &I faaifud fbar s

WHR fHar sidar 2

The First Statutes of the Sanskrit University, as amended

above, continues to exist as on date.

22. The appointment of teachers by the Commission was restricted
to the posts of teachers sanctioned under section 60-E of the Act of
1973 only. Post of teachers in the colleges affiliated to Sanskrit
University were not created under section 60-E of the Act of 1973,
and creation of post as well as payment of salary to them continued
to be governed by the Act of 1971. It is for this reason that no
appointment of teacher in any college affiliated to Sanskrit
University was made by the Commission notwithstanding the
Division Bench judgment of this Court in the case of Swami Nath
Mishra (supra). This distinction, however, appears to have been

completely overlooked.

23. After the approval was granted by the Governor to the
amendment in First Statutes of Sanskrit University on 28.12.2011,
the state of uncertainty continued in respect of appointment of
teachers in colleges affiliated to Sanskrit University. Clause 11.16 to
11.30 of the First Statutes of the Sanskrit University, which
prescribed the procedure of appointment of teachers, hitherto, got
deleted but the required approval of posts in the prescribed scale of

pay admissible to teachers of degree colleges was not accorded by
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the State Government. The appointment process, therefore, which

was on hold since 2003, continued.

24. It was at this stage that a grievance relating to appointment on
the post of Principal in a college affiliated to Sanskrit University was
brought before this Court in Writ Petition No.16368 of 2013. The
Division Bench was confronted with a grievance raised by the
petitioner institution that the post of Principal was lying vacant since
the year 2007 without any proceedings being undertaken for
appointment. The District Inspector of Schools declined approval for
an appointment to be made on the post of Principal in the petitioner
institution on the ground that he has not received any instructions in
the matter. A short counter affidavit was filed by the respondents
stating that power of approval for appointment on the post of
Principal in Sanskrit Degree College vests in the Madhyamik Shiksha
Parishad as well as D.I.O.S. The Court called upon the Secretary
(Secondary Education) to explain as to under which authority and
provision in law the D.I.O.S. has been authorized to make
appointment of Principal in a Sanskrit College. It appears that faced
with the observations of the Court a Committee under the
Chairmanship of the then Chief Secretary of the State of Uttar
Pradesh was constituted to look into the matter. This Committee
examined the issue and ultimately came to a conclusion that so long
as requisite action is not taken for amending the pay scale and
creation of posts for the teachers in colleges affiliated to Sanskrit
University by bringing them at par with teachers of colleges
affiliated to other Universities established under the Act of 1973, the
appointment process under the First Statutes of the Sanskrit
University would continue to hold good and appointments of

teachers would be made as per it. The decision taken in the meeting
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chaired by the then Chief Secretary thereafter was brought before
this Court and the Writ Petition No.16368 of 2013 was disposed of

by issuing following directions on 3.7.2013:-

“To cut the matter short, since the State Government has filed supplementary
affidavit of the Joint Secretary of Dr. Ramanand Prasad, Higher Education,
Government of U.P. Lucknow stating therein that in the High Power Committee
Meeting held on 20.5.2013 presided over by the Chief Secretary, it has been
resolved that appointment of Principal of the College in question has to be made by
the College in accordance with the relevant statute of the University, we are inclined
to dispose of this writ petition in terms of the Resolution of the Committee of the State
Government taken on 20.5.2013. The relevant paragraph 5 of which is quoted below:

"5. 98& H Jwa Ruem W grr g W e wRrn w6 fvafdemem @
Rl & ogaR fawafderay FRiffa g 21 o< Sga faeafderea a1
IRFRMEET 20 TR, 1978 TF AT & D 9T—2 & TR 11.15 ¥ 1124 P
AEIAEerd & Saudl & FRYfad & Hdg # urae™ & | FRguie |vgd faeafarery,
IRIORA B aRFREE & 57U / ganefa & e sRifter) ([@f) & o=
e 28.12.2011 ERT W RUeM & I+ UG I Ud e Rierd! &l qaaanedi
& fRravor 2g aRfrmmaen § dees fear war 2 s favafdene @ aRfrmmaeh
F WRT—2 & rid UM 11.15 ramst & @ 9 Fgfad & ddy #§ ded @'
uragE far T € fF usl @ Wil vd Ja9EE ogA B dd uRfFEEEe |
ffed @aRen ar] WHEE TR TR & U R FYRa/=ws @ eridrd
faeafderera &1 uRfFTHEel 4 5 T IUel & AR &I ol & 9 Wy H I8
Vet BT AT b UBROT & ey W Iod el fPUNT gRT SRR HRIArS] JHFEd o
S [

Itis being stated that in terms of the said Resolution an advertisement has also been
issued in the newspapers inviting applications for filling up the post of Principal of the
College. The proceedings for such appointment has thus being initiated. Accordingly,
we dispose of this writ petition with a direction that the appointment of the Principal of
the College shall be made as expeditiously as possible and in accordance with the
Resolution dated 20.5.2013 of the High Power Committee presided over by the Chief
Secretary Government of U.P., which has been quoted hereinabove.”

A consequential order was also passed by the Registrar of the
Sanskrit University to facilitate issuance of appointment in terms of
the directions issued by this Court, by relying upon the minutes of
the meeting dated 20.5.2013. It is thereafter that appointments
began on the post of Principal and teachers in the colleges affiliated

to the Sanskrit University.

25. It would be worth noticing at this stage that a Writ Petition
No.7570 of 1992 was also filed before the Lucknow Bench of this
Court with the grievance that teachers of colleges affiliated to
Sanskrit University are being discriminated, inasmuch as pay scale

admissible to teachers of other colleges were much higher, as per
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UGC Regulations, but equal treatment was being denied to the
teachers of colleges affiliated to Sanskrit University. This Court took
cognizance of the grievance raised and directed the State
Government to look into the matter. The State Government
examined the issue and rejected such claim of the petitioners vide
Government Order dated 11.7.2015. Paragraph 6 & 7 of the
aforesaid Government Order is relevant and is reproduced

hereinafter:-

“6. W0 ST WE™ @ ARy f3AlB 29-10—2014 UG
29-5—2015 & 3MTAlld H Hol AT AHUI< Ahpd [deafderne
IRIORY gRT ST BRI S AT bl W fhar  am|
JoSilowlo I aaAr H Sel el Bl SgE BT & ol
Josilodlo I # Giord val & arver faftad =g / Fgad
&l |

7 Sugad gl Ruefpl gR1T giRd ge Yosfiodo da=mr #
gird &1 8 &R T & 9@ T34 /g goshodo da-mmE H
GrAd el & due @l T 2| o YId Helderadl & g
Retepl @I Josiiodo I IFH fhaT ST FIHgaR |qw1d
Te g1 IO & gEed deed U FRede] FaiRa fey

SISE I

26. The issue relating to payment of salary as per UGC
Regulations to teachers of colleges affiliated to Sanskrit University
was brought before this Court in Writ Petition No.25200 of 2009
also, which has been decided finally by this Court vide judgment
dated 21.8.2017. This Court has taken note of the distinctive aspects
relating to teachers of colleges affiliated to Sanskrit University viz-a-
viz colleges affiliated to other Universities and has proceeded to
reject the claim of parity in the matter of payment of salary to the
teachers of the colleges affiliated to Sanskrit University viz-a-viz
other degree colleges. Para 15 and 27 of the aforesaid judgment

dated 21.8.2017 is reproduced hereinafter:-

“15. It is thus, evident that S.S.U and Colleges affiliated to S.S.U in some respect are
placed with other Universities and Colleges affiliated to them governed by U.P. Act,
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1973 but since beginning, there has been a substantial difference in various
respects, maintained therein. In view of the above existing distinction in the matter of
process of recruitment, qualifications and other conditions of service, in our view it
will not be appropriate to apply principle of "equal pay for equal work" and exclusion
of Teachers of Colleges affiliated to S.S.U. from Teachers of Colleges affiliated to
other Universities governed by U.P. Act, 1973 cannot be said to be perse arbitrary
and discriminatory or violative of Articles of 14 and 16 of the Constitution.

27. If we examine the present case in the light of above exposition of law, we find that
qualifications, procedure for selection and appointment of Principal and Teachers of
S.S.U. and affiliated colleges and the governing bodies like U.G.C. etc. are different
than that applicable to other Universities and Colleges affiliated to them, governed by
U.P. Act, 1973, hence we are of the view that petitioner's claim for "equal pay for
equal work" cannot be accepted and has to be rejected.”

27. A Government Order dated 19.3.2010 has also been issued by
the State Government prescribing the scale of pay for the teachers of
colleges affiliated to Sanskrit University. Their scale of pay has been
determined at par with teachers of secondary schools by applying
the provisions of the Act of 1971. This apparently was done as
payment of salary to teachers of colleges affiliated to Sanskrit
University was being released under the Payment of Salaries Act of
1971 and the pay scale determined for the teachers of the

secondary institution was made applicable to them also.

28. Sri Kushmondeya Shahi appearing for the petitioner in the
leading writ petition submits that in light of the aforesaid facts it is
abundantly clear that teachers of colleges affiliated to Sanskrit
University continued to be governed in the matter of their
appointment, qualification and payment of salary in a distinct
manner, from what was otherwise the case in respect of teachers in
colleges affiliated to other Universities established under the Act of
1973. Neither the teachers of colleges affiliated to Sanskrit
University were being recruited by the Commission, nor they were
paid salary in the pay scale fixed as per UGC Regulations to teachers
of other colleges. The qualification of teachers appointed in colleges

affiliated to Sanskrit University was also not in accordance with the
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UGC Regulations. The recruitment of teachers in the colleges
affiliated to Sanskrit University continued to be as per the erstwhile
provisions of the First Statutes of Sampurnanand Sanskrit
Vishwavidyalaya, as it stood prior to its amendment dated
28.12.2011. This existing position with regard to appointment of
teachers in colleges affiliated to Sanskrit University is now being
stalled by the State Government vide its Government Order dated
10.10.2018, which is impugned in the writ petition. It is recorded in
the Government Order that State is contemplating to change the
recruitment procedure for appointing teachers in colleges affiliated
to Sanskrit University and the task is proposed to be entrusted to an
independent Commission, therefore, no further action be taken for
appointment of teachers in such colleges and the Vice Chancellor of
Sanskrit University shall not approve any appointment made under

the First Statutes of the Sanskrit University.

29. Petitioners contend that the decision of the State Government
has virtually stalled all appointments in colleges affiliated to
Sanskrit University throughout the State and even the appointments
which have already been made under the First Statutes, in the
recent past, are also not being released salary by the Inspector

concerned.

30. Having taken cognizance of the petitioners' grievance in the
present petition this Court passed an order on 5.12.2018 directing
the Additional Chief Secretary of the Department of Higher
Education to file his personal affidavit clarifying the stand of the
State in respect of the impasse. The Additional Chief Secretary filed
his affidavit stating that the earlier decision taken on 20.5.2013 in

the meeting chaired by the then Chief Secretary was confined to the
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particular institution only and would have no applicability upon
other institutions. This stand was not appreciated as such a stand
would have been open to challenge on the ground of selective
discrimination. This Court, therefore, proceeded to issue a direction
to the Chief Secretary on 7.1.2019 to examine the matter as the
stand taken by the then Chief Secretary was being doubted by the
Additional Chief Secretary of the concern department of the State in

his affidavit.

31. On the next date when the matter was taken up a prayer was
made to adjourn the cases as the Chief Secretary was seized of the
matter. The matter was accordingly adjourned on 21.1.2019 by six
weeks to enable the Chief Secretary to examine the issue. The
matter was again adjourned on 27.2.2019 and thereafter on
12.3.2019. The Chief Secretary has ultimately filed an affidavit
stating that the Government is proposing to amend the statutory
provisions relating to appointment of teachers in colleges affiliated
to Sanskrit University and to entrust the task of recruitment of
teachers to the Commission constituted under the Act of 1980. Till
such time as it is done, an arrangement is proposed to be made to
engage retired teachers for dispensing teaching in the colleges
affiliated to Sanskrit University. The Court is further apprised that
since parliamentary elections have been notified, therefore,
appropriate permission from the Election Commission has been
sought in the matter, which is awaited. It is in that background that
the matter was adjourned by passing the following orders on

27.3.2019:-

“1. Detailed orders in the matter have been passed on previous occasion in the
present bunch of petitions. The order dated 7.1.2019, however, needs specific
reference and therefore is extracted hereinafter:-

"Following orders were passed on 5th December, 2018:-



"1. Pursuant to the order passed on 27.11.2018, learned counsel for the petitioner
has filed a supplementary affidavit. This affidavit refers to a meeting held under the
Chairmanship of Chief Secretary on 20.5.2013, whereby a decision was taken to
allow recruitment to be made as per the statutes of the University. An order of the
Chief Secretary has also been brought on record, pursuant to the minutes approved
by the Chief Secretary. It appears that taking note of such facts, the Division Bench of
this Court in Writ Petition No.16368 of 2013 has proceeded to pass the following
orders:-

"To cut the matter short, since the State Government has filed supplementary affidavit
of the Joint Secretary of Dr. Ramanand Prasad, Higher Education, Government of
U.P. Lucknow stating therein that in the High Power Committee Meeting held on
20.5.2013 presided over by the Chief Secretary, it has been resolved that
appointment of Principal of the College in question has to be made by the College in
accordance with the relevant statute of the University, we are inclined to dispose of
this writ petition in terms of the Resolution of the Committee of the State Government
taken on 20.5.2013. The relevant paragraph 5 of which is quoted below:

"5. Yo& H Jwa Ruenm fwm grr W W e w6 fvafdemem @
IR & AR favafdered FRIGT 81 § | wuma= Wha faeafderad o
IRFRMEEE 20 TR, 1978 TF AT 2 D AT—2 & TR 11.15 ¥ 1124 P
HEIfJEed & JeAUd] & FYfad & ddy d yrau ¢ | SR v favaidered,
IR @1 aRfFHEaen § # ToudTe / et & favig seiffert (@) & o=
e 28.12.2011 GRT W¥ga fRuel & I Ud e vd dvqa Rierd! &1 awaanit
& fRraReT =g uRfemmEen § wees fear war 2 ) foaw favafdene & aRfermmaeh
P A2 & A<id aRMEE 11.15 AU &1 w9 9 FYfad & ddy H e a9
uragE fear T € uel @ Wil vd dq99e I gE B ad uRfREEen |
fFfed wgaRem @F] T EH USR &R & 9e W YR/ F89 @ SrRias!
faeafdarers @ uRfsmEel ¥ 5 T SUel & AR &I SN § 59 Had H I8
U BT T fF GBI b Hag H I e AURT §RT TR Sriael gRRkEd @l
SR "

It is being stated that in terms of the said Resolution an advertisement has also been
issued in the newspapers inviting applications for filling up the post of Principal of the
College. The proceedings for such appointment has thus being initiated. Accordingly,
we dispose of this writ petition with a direction that the appointment of the Principal of
the College shall be made as expeditiously as possible and in accordance with the
Resolution dated 20.5.2013 of the High Power Committee presided over by the Chief
Secretary Government of U.P., which has been quoted hereinabove.

No order as to cost."

2. Learned counsel for the petitioner submits that the Special Secretary has, in his
written instructions, misrepresented facts, inasmuch as the minutes of the meeting,
as also the orders passed by this Court, have not been referred to therein.

3. Prima facie, this Court finds substance in the contention advanced on behalf of the
petitioner.

4. Let this matter appear in the additional cause list on 19.12.2018.
5. The Additional Chief Secretary of the department of Higher Education shalll file his
personal affidavit clarifying the matter. It shall also be disclosed as to why adverse
inference be not drawn against the officers of the State for not placing correct facts
before the Court."

Pursuant to the aforesaid orders passed, the Additional Chief Secretary of the State,
has filed an affidavit, wherein it is stated that the decision taken in paragraph 5 of the
Minutes, dated 20th May, 2013, under the Chairmanship of Chief Secretary of the
State of Uttar Pradesh, is limited in reference to Sri Daivi Sampad Brahmcharya
Sanskrit College, Mumukshu Ashram, Shahajahanpur, and that the policy determined
by the State Government, vide Government Order dated 20th December, 2001, has
not been withdrawn. Paragraph 7 in its entirety is reproduced:-

"7. That the order dated 17.5.2013 of the Hon'ble Court passed in writ petition no.
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16368 of 2013 Committee of Management Sri Daivi Sampad Brahmcharya Sanskrit
College, Mumukshu Ashram, Shahajahanpur Vs. State of U.P. and others and
thereafter the decision taken vide para 5 of the minutes of meeting dated 20.5.2013
under the chairmanship of chief secretary Uttar Pradesh is limited in reference to Sri
Daivi Sampad Brahmcharya Sanskrit College, Mumukshu Ashram, Shahajahanpur
and others of the Hon'ble Court passed in the other writ petitions. That the policy
determined by the State Government vide G.O. dated 20.12.2001 has not been
withdrawn, nor has the amendment in the statute of the university in reference to the
aforesaid G.O0. made vide letter dated 28.12.2011 of the Chancellor office been
revoked."

Perusal of the record would go to show that amendment in the statutes of
Sampurnanand Sanskrit Vishwavidyalaya was approved by the Governor on 28th
December, 2011, in which a modified selection process was introduced in Clause
11.15 of the Statute. However, till sanction of posts and grant of pay-scale, the earlier
provision contained in the statutes of the University, was to continue. It is not in issue
that neither posts have been sanctioned nor pay-scale, as per UGC Regulation, etc.
have been provided to teachers of colleges, affiliated to Sampurnanand Sanskrit
Vishwavidyalaya and, therefore, the appointment process has not been taken over by
the Higher Education Service Commission so far. In view of the letter of the Office of
Governor dated 28.12.2011, the previous provision with regard to recruitment as per
statutes, un-amended, has to continue. The decision of the Chief Secretary in the
meeting is also to similar effect.

It is difficult for the Court to appreciate as to how the policy decision taken in a
meeting by the Chief Secretary could be restricted to only one institution and would
not be construed as a policy decision laying down the procedure for appointment to
colleges affiliated to the Sampurnanand Sanskrit Vishwavidyalaya. It is otherwise
apparent that on account of lack of clarity in that regard or doubts repeatedly
generated by the State, even after the decision is taken by the Chief Secretary has
resulted in a complete breakdown of recruitment in such colleges, which clearly
would be running counter to cause of sanskrit education in the State of Uttar
Pradesh.

Since the previous decision of the Chief Secretary is now been doubted by the
Additional Chief Secretary on a construction which apparently does not inspire
confidence and is otherwise inconsistent with the statutory scheme, it would be
appropriate to call upon the Chief Secretary of the State of U.P. examine the stand of
the State and to clarify the position by filing his personal affidavit by the next date
fixed.

Put up in the additional cause list once again on 21.1.2019."

2. The matter was adjourned thereafter on 21.1.2019 and 27.2.2019 and lastly on
12.3.2019 on the request of Chief Secretary as the officer concerned was reported to
be ceased of the matter. An affidavit has been filed today as per which certain
amendments in the Act and the Statutes are proposed for which approval has been
obtained from the Election Commission. So far as any amendment in the Act or
Statutes is concerned, the same is always within the prerogative of the State to be
undertaken in accordance with law. The observations and query of the Court,
however, appear to have been completely misunderstood by the respondents. This
Court on previous occasion had taken note of the stand already taken by the Chief
Secretary in its meeting on 22.5.2013, as per which the appointments were allowed
to be made as per the provisions which stood earlier and it was only because of an
affidavit of the Additional Chief Secretary restricting applicability of such decision to
one case that the Court has called upon the Chief Secretary to examine the issue.
The affidavit filed today completely fails to answer this aspect.

3. The Court is otherwise not impressed by the arguments of learned Additional Chief
Standing Counsel that the policy decision taken in the meeting of the Chief Secretary
was confined to one institution alone. In case such a stand is accepted it would
amount to a selective treatment being granted to one institution while ignoring claim
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of others. Petitioner has otherwise brought on record materials to show that based
upon the decision of the Chief Secretary the Governor has otherwise extended
similar benefit to other institutions also vide order dated 31.8.2014. Prima facie,
therefore, there would be no reason to sustain such a stand. So long as an
amendment is not introduced in the Act and the Statute the provisions as it stood
then would have to be given effect to, inasmuch as large number of sanskrit
institutions would otherwise be made to suffer in the absence of teaching staff.

4. At this stage, Sri R. P. Dubey, learned Additional Chief Standing Counsel submits
that the matter be adjourned by 48 hours in order to enable him to obtain further
instructions in view of the fact that some meeting is otherwise proposed to be held
today.

5. As prayed, put up this matter in the additional cause list on 29.3.2019.”
32. Sri R.P. Dubey, learned Additional Chief Standing Counsel
appearing for the State and its authorities has obtained further
instructions from the State Government on 28.3.2019, which has
been produced before the Court. The stand of respondents is that no
recruitment is to be allowed in the present scenario in law, and that

petitioners are not entitled to any relief.

33. Petitioners have filed rejoinder affidavit reiterating their stand
that the action of the State authorities in stopping appointment of

teachers in Sanskrit University is wholly arbitrary and unreasonable.

34. I have heard learned counsel for the parties and have perused

the materials brought on record.

35. The statutory scheme regulating appointment of teachers in
colleges affiliated to Sanskrit University has already been noticed
above. It is abundantly clear that so far as teachers of colleges
affiliated to Sanskrit University are concerned, their appointment
was being regulated by the provisions contained in the First Statutes
of the Sampurnanand Sanskrit Viswavidyalaya. The appointment
procedure otherwise contemplated under Section 31 of the Act of
1973 in respect of teachers of colleges affiliated to other State
Universities were not made applicable in respect of the teachers of

the colleges affiliated to the Sanskrit University. While modifying
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the provisions of the Act of 1973 in its applicability to the Sanskrit
University the State Government excluded Section 31(1) of the Act
of 1973 and the recruitment of teachers was provided to be
regulated as per the First Statutes of the Sanskrit University.
Relevant portion of the notification dated 11.12.1974 whereby
Section 31(1) of the Act of 1973 was made applicable upon the
Sanskrit University has already been extracted above. The procedure
for appointment of teachers prescribed for teachers in other
Universities (except Sanskrit University) in the Act of 1973 was
substituted by the procedure prescribed in the Act of 1980. Since
appointment procedure under Section 31(1) of the Act of 1973 was
not made applicable upon the Sanskrit University, therefore, the
provisions of the Act of 1980 were also not enforced upon the
Sanskrit University. The qualification, pay structure and
appointment procedure in respect of teachers to be appointed in
colleges affiliated to Sanskrit University remained separate and
distinct from the appointment procedure prescribed for teachers

appointed in colleges affiliated to other Universities.

36. This position remained intact notwithstanding the judgment of
this Court in Swami Nath Mishra (supra). The distinguishing feature
in respect of appointment of teachers in colleges affiliated to
Sanskrit University, as narrated above, apparently were never placed
before the Division Bench in Swami Nath Mishra (supra). The State
Government specifically rejected claim raised in Writ Petition
No0.18229 of 1999 for invalidating the appointments made in
colleges affiliated to Sanskrit University on the ground that such
appointments were not backed by any recommendation made by the
U.P. Higher Education Service Commission, Allahabad vide its order

dated 12.9.2007. Such a stand has been reiterated by the State vide
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Government Order dated 11.7.2015. Both these orders have already
been extracted above. This Court in Writ Petition No.25200 of 2009
has acknowledged such facts in Para 15 & 27 of the judgment,

which have already been extracted above.

37. It was for this reason that when the U.P. Higher Education
Service Commission Act, 1980 got enacted and replaced the
erstwhile process of recruitment specified under section 31 of the
Act of 1973, the teachers of colleges affiliated to Sanskrit University
continued to be appointed under the First Statutes of the Sanskrit
University and not by the Commission constituted under the Act of
1980. The provisions of the Act of 1973, insofar as it related to
qualification of teachers as well as payment of salary to them were
also not made applicable upon the teachers of colleges affiliated to
Sanskrit University. The teachers of colleges affiliated to Sanskrit
University continued to receive salary equivalent to the salary
admissible to teachers of secondary schools by virtue of the
provisions of Act of 1971. Post of teachers in colleges affiliated to
Sanskrit University were otherwise not brought within the purview
of section 60-E of the Act of 1973 and therefore the appointment of
teachers as per the procedure prescribed in the Act of 1980 did not
include teachers of Sanskrit University or the colleges affiliated to it.
The decision taken by the Executive Council for amending its
Statute, as has been approved by the Chancellor on 28.12.2011
under section 50(6) of the Act of 1973 also required the State
Government to fix the pay scale of teachers of colleges affiliated to
Sanskrit University by creating posts for them as per Section 60-E of
the Act of 1973. This is yet to be done by the State Government.
Neither the qualification of teachers of colleges affiliated to Sanskrit

University has been amended so as to bring it at par with the UGC
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Regulations, nor the provisions of UGC Regulations have been made
applicable upon such teachers. The scale of pay to teachers of
colleges affiliated to Sanskrit University continues to be at par with
secondary institutions and have not been fixed at par with the salary
of teachers of colleges affiliated to other Universities. Unless the
State Government corrects this anomaly and enforces the provisions
of UGC Regulations by upgrading the scale of pay at par with UGC
Regulations and equating the qualification as per it, it would be
difficult for the State to treat teachers of colleges affiliated to
Sanskrit University in the matter relating to their recruitment at par
with teachers of colleges affiliated to other Universities. So long as it
is not done, an appropriate arrangement would have to be made to
allow recruitment of teachers in colleges affiliated to Sanskrit
University, so as to ensure that these colleges are not forced to shut

due to lack of teachers and payment of salary to its teachers.

38. The First Statutes of the Sanskrit University, as amended on
28.12.2011, also clearly provides that so long as necessary structural
changes are not made by the State by creating posts etc., as detailed
above, the appointment of teachers would continue to be made as
per the erstwhile scheme of recruitment contained in Clauses 11.15
to 11.24 of the First Statutes of Sanskrit University. This
contemplation in the Statutes continues to exist without any further

amendment or change introduced in it.

39. It was in this context that a grievance was raised before this
Court in Writ Petition No0.16368 of 2013 (Committee of
Management Sri Daivi Sampad Brahmcharya Sanskrit College,
Mumukshu Ashram Shahjahanpur Vs. State of U.P. and others)

highlighting the fact that no appointments were being made on the
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post of teacher in a college affiliated to the Sanskrit University from
2003 onwards. The matter was examined by a Committee chaired
by the Chief Secretary of the State of U.P., wherein it is clearly
resolved on 20.5.2013 that till posts are created and pay scales are
approved the appointment procedure laid down in the First Statutes
of Sanskrit University, hitherto, would continue. It is admitted on
record that not only the institution in Writ Petition No.16368 of
2013 but in large number of other institutions also appointments
have been made as per Statute 11.15 to 11.24 of the First Statutes

of the Sanskrit University.

40. The lack of clarity in following of procedure for appointment
of teachers in colleges affiliated to Sanskrit University has caused
substantial harm to imparting of Sanskrit Education in the State of
U.P., inasmuch as from 2003 to 2013 no appointment was allowed
to be made in any of these colleges. The Registrar of Sanskrit
University in his affidavit filed before this Court has informed that
after the appointment procedure was clarified in the meeting
chaired by the Chief Secretary on 20.5.2013 and orders were passed
by this Court in Writ Petition No.16368 of 2013 a total number of
68 Principals and 416 teachers have been approved by the Vice
Chancellor of Sanskrit University till 10.10.2018. Many of these
approved teachers are before this Court with the grievance that
salary is not being paid to them or those who were receiving salary
from the State Exchequer have been denied salary on the basis of
Government Order dated 10.10.2018. Sri Ved Byas Mishra
appearing for the Sanskrit University states that after issuance of
Government Order dated 10.10.2018 the Vice Chancellor has not
approved any appointment nor has appointed any subject experts

etc. for appointment to be made on the post of teacher in the
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colleges affiliated to Sanskrit University.

41. It is worth noticing that Sanskrit University is the only
University in the country which is specializing in imparting of
Sanskrit Grammar/Education and it is rather unfortunate that for
lack of clarity on part of State Authorities these institutions have
been made to suffer for long. The matter is still not being given due

consideration which it richly deserves.

42. Sanskrit is perceived as the mother to almost all languages
across the globe and Sanskrit Grammar is considered superior to the
Grammars of all other languages. It is also called 'Devbhasha’. Even
Western Philologists consider Sanskrit Alphabet to be most
methodical and scientific with its elements classified first into
vowels and consonants and then within each section, according to
the manner in which the sound is produced. The Great Sanskrit
Scholar Franz Bopp has stated that at one time Sanskrit was the
language spoken all over the world. It is in view of its use and
historical importance that this classical language merits recognition
as heritage language and efforts must be made to promote it.
Sanskrit is also the repository of the Ancient Indian Wisdom and
Knowledge acquired over Centuries. Recognizing its importance the
Sanskrit College was established as far back as in 1791 during the
British Rule. The Sanskrit University is the successor of the Sanskrit
College and it would be painful to note that even after 72 years of
independence the appointment of teachers in Sanskrit Colleges is

facing utter neglect at the policy level.

43. The Government Order dated 10.10.2018 merely directs the
appointment process in colleges affiliated to Sanskrit University to

be stalled in anticipation of change in the appointment procedure.
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The First Statutes of the Sanskrit University which provides even
after its amendment on 28.12.2011 that the process of recruitment
would continue, as per the unamended Statute, so long as
provisions are not made for sanction of post and grant of pay scale
etc. continues to exist in the First Statutes of the Sanskrit University.
The Government Order dated 10.10.2018 is clearly inconsistent with
the Statutes of the Sanskrit University. In hierarchy of laws the
Statutes of Sanskrit University would stand on a higher pedestal
then a Government Order and in the event of a conflict the Statutes
would prevail over the Government Order. The Government Order is
otherwise not shown to have been issued under any specific
provision of the Act of 1973 or the Statutes framed thereunder. The
decision of the State contained in the meeting chaired by the Chief
Secretary of the State dated 20.5.2013 and the directions issued by
this Court in Writ Petition No.16368 of 2013 continues to exist. The
stand of the State that the decision of the State contained in the
minutes of meeting dated 20.5.2013 was confined to only one case
also cannot have the approval of this Court as such a stand would
result in selective treatment being offered to one institution without
any distinguishing feature. The stand of the State for treating the
decision taken in the meeting dated 20.5.2013 to be confined to the
petitioner of that case alone is found to be violating Article 14 of the
Constitution of India and cannot, therefore, sustain the test of

judicial scrutiny.

44. The exercise of power by the State, impugned in this petition,
is required to be examined from a different aspect also. The
Government Order dated 10.10.2018 states that the task of
recruitment of teachers in the colleges is contemplated to be

entrusted to an independent Commission. The only Commission
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existing for recruitment of teachers in the colleges affiliated to
Universities established and regulated by the Act of 1973 is the U.P.
Higher Education Service Commission. Attempt to include colleges
affiliated to Sanskrit University within the purview of the U.P.
Higher Education Service Commission started way back in the year
2001 with issuance of Government Order dated 20.12.2001. It was
pursuant to this Government Order that Executive Council of the
Sanskrit University proposed amendment in the First Statutes of
Sanskrit University on 27.3.2003 which came to be approved by the
Chancellor on 28.12.2011. A period of nearly 18 years have gone by
since initiation of steps to bring colleges affiliated to Sanskrit
University within the purview of U.P. Higher Education Service
Commission. Essential steps that were required to be undertaken in
terms of the Executive Council decision dated 27.3.2003 are yet to
be taken. State had sufficient time to take steps for the purpose but
no steps have been taken in that regard nor any such endeavour
made has been brought on record before this Court. Appointments
of teachers in colleges affiliated to Sanskrit University remained in
suspended animation for almost 10 years i.e. 2003 to 2013 without
any tangible act on part of the State. There is still no clarity as to
how the State proposes to deal with the issue. Merely saying that
amendments are proposed so as to entrust the task of recruitment to
independent Commission would not suffice. The further stand taken
by the State that in the interregnum period retired teachers would
be engaged to meet the requirement of teachers is found to be yet
another decision based on adhocism without any clarity on the
course to be adopted for prescribing a substituted appointment
procedure. In the backdrop that for almost a decade no appointment

of teacher was made in any college affiliated to Sanskrit University
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due to lack of clarity it would be wholly unjust and arbitrary to
allow the State to enforce yet another regime of policy paralysis so
as to adversely affect the prospects of Sanskrit Education in the

State of Uttar Pradesh.

45. It is otherwise always open for the State to introduce a new
mechanism of recruitment for teachers in colleges affiliated to
Sanskrit University and as soon as such mechanism comes into
existence, in accordance with law, the appointment procedure can
be substituted and would be regulated accordingly. However, so
long as a new procedure is not introduced, it would not be
appropriate to allow the State to enforce a scheme of adhocism and
thereby stall all appointments of teaching staff in the colleges
affiliated to Sanskrit University. The exercise of power in stalling the
appointment process, in view of the deliberations and discussions
above, would have to be termed as wholly arbitrary and

unsustainable in law.

46. So long as the amended procedure is not introduced for
appointment of teachers in colleges affiliated to Sanskrit University,
the applicable provision of the First Statutes of Sanskrit University
would continue to regulate the appointment of teachers in the
colleges affiliated to Sanskrit University. Even otherwise sufficient
regulatory measures exist in law for the purposes. The appointment
of teacher in a college affiliated to Sanskrit University can only be
made against the post sanctioned in accordance with law and after
obtaining approval from the District Inspector of Schools concerned
in accordance with the Act of 1971. The Statutes of Sanskrit
University prescribes the procedure for such appointment under

Clauses 11.15 to 11.24. After the approval is granted to such
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appointment by the Vice Chancellor of Sanskrit University the
Inspector is required to pass orders for release of salary to such
teachers. The scale of pay for such teachers is already prescribed
vide Government Order dated 19.3.2010. The appointment of
teachers in colleges affiliated to Sanskrit University, therefore, must
continue to be made as per the existing statutory framework till a

different appointment procedure is introduced in law.

47. In the facts and circumstances, noticed above, the writ
petitions succeed and are allowed. The Government Order dated
10.10.2018 stands quashed. A direction in the nature of Mandamus
is issued to the State Government to allow recruitment of teachers in
colleges affiliated to Sanskrit University as per the provisions of the
First Statutes of the Sanskrit University in terms of the Executive
Council decision dated 27.3.2003, as approved by Chancellor on
28.12.2011 and clarified in the minutes of the meeting chaired by
the Chief Secretary of the State of Uttar Pradesh dated 20.5.2013.
Teachers appointed in the colleges affiliated to Sanskrit University,
after obtaining permission from the concerned District Inspector of
Schools and approval of the Vice Chancellor shall be entitled to
payment of salary as per the grade of pay prescribed in the
Government Order dated 19™ March, 2010. The Vice Chancellor of
the Sanskrit University shall provide subject experts to the colleges
and facilitate holding of recruitment as per Clause 11.15 to 11.24 of
the First Statutes of Sanskrit University and also consider and grant
approval to appointments made as per it. Appointment of teachers
in colleges affiliated to Sanskrit University which are approved by
the Vice Chancellor of Sanskrit University shall be granted financial
approval by the Inspector in terms of the Act of 1971. Requisite

orders in terms of the above direction would be issued at the
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competent level within a period of six weeks from the date of
presentation of certified copy of this order. Necessary action in
terms of the aforesaid directions would not be deferred merely on
account of on-going Parliamentary Elections in view of the law laid
down by this Court in Pratima Bhardwaj Vs. State of U.P. & Others,
reported in 2012 (5) ADJ 639.

48. Parties to bear their own costs.

Order Date :- 30.3.2019
Ashok Kr./Anil

(Ashwani Kumar Mishra, J.)



