
PETERSEN POOL ADVOCATES 
P.O. Box 850394 

Braintree, MA  02185 
EM:  petersenpooladvocates@gmail.com 
Website:  www.petersenpooladvocates.org 

 

 

VIA EMAIL: 
courtney.aladro@mass.gov 
 
      February 16, 2021 
 
 
Courtney Aladro, Chief 
Non-Profit Organizations-Public Charities Division 
Office of the Attorney General 
One Ashburton Place 
Boston, Massachusetts    02109 
 
   RE: Petersen Memorial Pool Trust & Town of Braintree 
 
Dear Ms. Aladro: 
 
 On behalf of the Petersen Pool Advocates, I am writing concerning the mismanagement 
of the Captain August Petersen Memorial Pool Trust (or “the Petersen Trust” or “Trust”), which 
was created in 1963 as a charitable remainder trust for the people of Braintree, Massachusetts.  
The Petersen Pool Advocates is comprised of Braintree High School Swim and Dive team 
athletes, their families and friends who have become increasingly troubled by the Town of 
Braintree’s (or “the Town”) malfeasance and breach of fiduciary duties regarding the 
administration of the late Captain Petersen’s Trust monies.  Pursuant to M.G.L. c. 12, sec. 8G, 
the Attorney General represents the public’s interest in the administration of charitable trusts.  
For reasons that are detailed below, I am requesting that your office investigate and take 
immediate remedial action. 
 

Briefly, the purpose of the Petersen Trust is narrowly focused:  the construction and 
operation of a public swimming pool for the people of Braintree.  Despite this limited purpose, 
no independent trustees have been appointed to operate the Trust, and no trust accounts have 
been filed with the Norfolk Probate Court.  Instead, since 2012, the mayor of Braintree has 
controlled the expenditures from the Petersen Trust.  In 2013, the Town of Braintree spent from 
the Trust approximately $393,000 for the construction of a “splash pad,” and thereafter, 
committed an additional $1.5 Million from the Petersen Trust for funding the proposed Braintree 
Athletic Complex that will contain two hockey rinks, an indoor turf field, and a swimming pool.1  

 
1    The features of the Braintree Athletic Facility have varied.  The consistent features of the project, however, have 
been the prevalence of ice rinks and a swimming pool. 
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 Although the complex’s ground breaking ceremony occurred in October 2018, no 
complete interior and exterior designs have been filed with the Town, no building permits have 
been issued, and no financing has been identified.  As can be seen from the attached photograph, 
the intended construction site at the Braintree High School is a sad series of muddy lagoons, hay-
stuffed sinkholes and strewn gravel. (Affixed at Exhibit A is a photograph of the proposed 
Braintree Athletic Complex, dated December 11, 2020.)  Currently, no completion date for the 
athletic complex has been announced.2   
 
 The following description is a brief background concerning the origin of the Petersen 
Memorial Pool Trust, the Norfolk Probate Court’s activities to date, as well as the Town’s efforts 
to build a multi-purpose athletic facility in a manner that is plainly inconsistent with Captain 
Petersen’s expressed wishes.   
 
Captain Petersen’s Will and Norfolk Probate Court Involvement – 
 

Braintree resident and tugboat captain, August J. Petersen, died testate on November 28, 
1963.  Under Article Eight of his will, the Captain bequeathed to the Town the remainder of his 
estate in trust for the following purpose: 
 

     The principal and any accumulated income is to be used for the  
construction of a swimming pool and necessary incidental buildings and  
equipment on Watson Park, with the swimming pool to be named 
 “THE PETERSEN MEMORIAL POOL” and to be identified as such by 
a suitable plaque indicating that it was provided as a memorial to Sadie A. 
Petersen and Captain August J. Petersen. 

 
(A copy of Captain Petersen’s will is attached hereto as Exhibit B.) (emphasis added)   
 

Like a wise New Englander, Captain Petersen foresaw the possibility that his bequest 
might not be adequate to provide all the funding for the construction of a swimming pool.  In 
Article Eight, he further directed that: 
 
      In the event that the said fund with any addition which the Town 
 may make by appropriation is insufficient for the purpose [of constructing 
 a swimming pool], the income shall be allowed to accumulate and be  
 added to the principal until the fund, together with any such addition, is  
 sufficient for the purpose. 
 
Id. (emphasis added).  Simply put, Captain Petersen directed that no Trust funds should be 
distributed until financing for the swimming pool was secured.  
 

 
2   “15 Months after Groundbreaking, Work Begins on Braintree’s Petersen Pool,” The Patriot Ledger, January 18, 
2020. 
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Further, Captain Petersen’s will unequivocally states that the Petersen Memorial Pool 
Trust should have independent fiduciary oversight for all construction expenditures.  Article 
Eight states: 

 
    When the Town does proceed under the provision to construct said Pool 
and incidental facilities, the work shall be done under the direction of a  
committee of three members, one of whom shall be George H. Gerrior, Jr., 
if living…and two others to be appointed by the [Town] Moderator, but no 
contract is to be let nor payment made except with the approval of said Gerrior 
if he serves on said committee.  

 
Id. 

 
Finally, it was Captain Petersen’s intent that, once the Pool was constructed, the 

swimming pool would be “maintained by and under the control of the Park and Recreation Board 
of the Town of Braintree, or its successor.”  Id.   
 

On March 23, 1964, the Town of Braintree at its Annual Town Meeting voted to accept 
Captain Petersen’s bequest “under the conditions and trust imposed thereby, and authorize the 
appointment of a committee of three members in accordance with the terms of said will…to 
accomplish the purposed intended by the donor.”  (A copy of Article 66 of the March 23, 1964 
Town Meeting vote is attached hereto as Exhibit C.)  

 
Thereafter, the Town spent the next 57 years attempting to implement Captain Petersen’s 

desire that a public swimming pool be built for the benefit of the people of Braintree.  Originally, 
the Town sought to locate for the swimming pool at Watson Park in East Braintree, consistent 
with a provision in Captain Petersen’s Trust.  After much debate, in 2002, the Town concluded 
that siting the swimming pool at Watson Park was impracticable or impossible due to the Park’s 
existing wetlands and otherwise committed space.   
 

Realizing the Trust’s restrictive nature, in 2002, the Town filed a cy pres complaint with 
the Norfolk Probate Court, requesting  that the Court allow it to “construct the Petersen 
Memorial Pool in an alternative location in the Town of Braintree….”  (A copy of the complaint 
is affixed as Exhibit D, Town of Braintree v. Thomas F. Reilly, as the Attorney General, Norfolk 
Probate and Family Court, Docket No. 02E0085GC1, Complaint, para.  5 (without attachments) 
(emphasis added)) The Attorney General assented to the Town’s requested relief.  On November 
26, 2002, the Court granted the relief.  (A copy of the Judgment, dated November 26, 2002, id. is 
attached as Exhibit E)  
 
 In 2006, the Town filed a second cy pres complaint in Norfolk Probate Court and 
requested that the Trust’s terms be expanded to permit the expenditure of the Trust’s surplus 
income for the funding of operational and maintenance costs following the construction of the 
Petersen Memorial Pool.  (A copy of the complaint is affixed as Exhibit F, Town of Braintree v. 
Thomas F. Reilly, as the Attorney General, Norfolk Probate and Family Court, Docket No.  
02E0085-GC2, Complaint, p. 1 (without attachments).  With the Attorney General’s assent, the 
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Norfolk Probate Court on December 12, 2006 allowed the requested relief.  (Affixed as Exhibit 
G is a copy of the Court’s Judgment, dated December 12, 2006.) 
 
 While the Town continued to explore the means for constructing the Petersen Memorial 
Pool, Braintree’s town governance changed in 2008 from a Board of Selectman with a Town 
Manager structure to an elected Mayor and a Town Council.  As a result of this change, the roles 
of the three-person overseers of the Petersen Trust were dissolved, and the Trust’s management 
was transferred to the Town’s Treasurer.  The then-Town Solicitor Carolyn Murray informed the 
Town Council in 2011 that, as a result of the town governance restructuring and the elimination 
of a Town Moderator for appointing the Petersen Memorial Pool Trust’s committee persons, the 
Town of Braintree needed to obtain Court approval to “‘place the authority to spend the funds for 
the construction of the pool under a different entity.’”   (Affixed as Exhibit H is a copy of 
“Probate Court to Sort Out Petersen Pool Money,” The Patch, dated July 30, 2011.)    
 
 Consequently, in 2011, the Town filed a third cy pres complaint to seek Court 
authorization for the “Mayor of Braintree to direct the construction of and approve expenditures 
from the Petersen Trust for ‘The Petersen Memorial Pool,’ as specified in Captain Petersen’s 
will.”  The Town also asked the Court to allow the Town to use Petersen Trust monies to 
construct, operate and maintain a “splash pad.” (Affixed as Exhibit I is a copy of the Complaint, 
Town of Braintree v. Martha Coakley, as the Attorney General, Norfolk Probate and Family 
Court, Docket No. NO11E0098-QC1, p. 1.)  Again, the assent of the Attorney General, the 
Norfolk Probate Court ordered that the terms of the Petersen Trust be amended and allow: 
 

a. the construction of the Petersen Memorial Pool to be overseen by the Mayor  
the Town of Braintree; 

 
b. funds from the Petersen Trust [be] used for the construction, operation and 

maintenance of the Petersen Memorial Pool to be expended by the Mayor, in 
conjunction with the Director of Municipal of Finance; 

 
c. funds from the Petersen Trust to be used for the construction, operation and 

maintenance of a public “splash pad” at Watson Park and placing a suitable plaque 
indicating it was provided as a memorial to Sadie A. Petersen and Captain August J. 
Petersen; and 

 
d. funds from the Petersen Trust for the construction, operation and maintenance of the 

“splash pad” at Watson Park to be expended by the Mayor, in conjunction with the 
Director of Municipal Finance. 

  
(Affixed as Exhibit J is the Court’s Judgment, dated January 10, 2012, id.) 
 
 Significantly, and despite three equity actions before the Probate Court, the Town of 
Braintree never filed any Trust accounts with the Court for independent review and approval.  
Nor did the Town ask the Court to appoint an independent trustee to manage the Petersen Trust 
for the benefit of Braintree’s citizens.  Instead, the Town of Braintree sought the Court’s 

-
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approval for Braintree’s Mayor to serve effectively as the trustee of the Petersen Trust, while 
concurrently serving as the chief executive of the town.  Since 2012, the mayors of Braintree 
have served in this dual capacity.  
 
Efforts to Construct the Petersen Memorial Swimming Pool – 
 
 While the numerous failed attempts to build the Petersen Memorial Pool are legendary in 
Braintree, the prolonged delay produced one extraordinary result.  The Petersen Trust’s corpus 
grew from its initial deposit of $64,400 in 1964 to $2,124,357 by June 30, 2013.  (Exhibit D, p.1, 
Exhibit I, p.2, p. 4; affixed at Exhibit K is a copy of  the Petersen Pool Trust Report, Braintree 
Town Auditor, Appendix A)   
 

Aware of the Trust’s burgeoning coffers, the Town’s leadership supported two major 
initiatives for spending the Trust’s monies.  First, since a swimming pool could not be sited at 
the Watson Park, the Town proposed that a seasonal, open air splash pad was a reasonable  
alternative to a swimming pool.  In 2013, the Petersen Splash Pad was constructed at Watson 
Park in East Braintree.  Notably, in its 2011 court documents seeking permission to use the 
Trust’s funds for the splash pad’s construction and operation, the Town represented to the 
Probate Court that the estimated cost for the pad would be $250,000.  (Exhibit I, para. 33) 
Accordingly, the Court granted permission for the Trust to pay for the splash paid.  However, the 
actual final cost for the splash pad was $393,300.  (Exhibit K, Appendix A)  This amount was 
entirely paid from the Petersen Trust, without any Court approval for expending additional funds 
to pay for the 57% cost overrun.  (Exhibit K, Appendix A)   

 
Second, the Town’s senior leadership proposed the construction of a new multi-purpose 

athletic facility, which would include a swimming pool.  This plan, known as the Braintree 
Athletic Complex (or commonly referred to as the “Petersen Pool”) would contain two ice rinks, 
a field house and a swimming pool.  The estimated cost for the facility was $20 Million.  The 
project would involve a complicated design/build/financing process that would require the Town 
to lease six acres of Braintree High School campus property3 to a developer.  In turn, Braintree 
would “contribute” $1.5 Million from the Petersen Trust towards the cost of the developer’s site 
and design expenses, while the developer would construct the multi-purpose athletic facility, 
secure all permits and financing, as well as operate and maintain the facility.  The then-Mayor 
insisted that no taxpayer dollars would be expended for the project.  Instead, the Petersen Trust 
monies would be tapped for the Town’s payment commitment, with the developer carrying the 
entire risk of financing the construction and operation of the athletic complex.  From the Town’s 
perspective, the Braintree Athletic Complex project was almost too good to be true. 

 
 Accordingly, in 2011, the Town received approval from the General Court for a home 
rule petition for the expedited design/build on an ice rink and swimming pool project which 
would be exempt, inter alia, from the fair bidding laws.  (Affixed as Exhibit L is a copy of 
Chapter 151 of the Acts of 2011, dated November 3, 2011.)  Coupled with the 2012 Norfolk 

 
3    The Braintree High School campus is well known for its high water table.  Braintree is located adjacent to the 
Blue Hills which is a natural source of runoff and multiple rivers run through the town.   
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Probate Court decision placing management of the Petersen Trust with the Mayor of Braintree, 
the Town sought bids for its athletic facility project. 
 
 By 2015, Braintree awarded the initial contract to developer, 5 Capital Management.   
The Town committed $1.5 Million to pay 5 Capital Management to “develop preliminary plans 
for the design and construction of a recreational facility”.  (Affixed at Exhibit M is a copy of the 
Lease and Development Agreement Components, dated April 15, 2015, para. 5c.)   
The Town admitted in its subsequent agreement with 5 Capital Management’s successor 
developer, BSC Partners, LLC, that the source of those funds was the August J. Petersen Trust 
Fund.  (Affixed at Exhibit N is a copy of the Ground Lease, dated February 28, 2018, p. 1.)   
The facility would include, inter alia, a swimming pool and two skating rinks that must meet 
Massachusetts Interscholastic Athletic Association competition standards, as well as be 
accessible for persons with disabilities.  (Exhibit N, para. 1.4) 
 
 With much fanfare, by October 2018, a groundbreaking ceremony for the project 
occurred at the Braintree High School with members of the Braintree community and student 
athletes.   Despite the optimism, BSC Partners, LLC was having difficulties meeting critical 
development, construction and financing deadlines.  In January 2019, the Town hired PMA 
Consultants to advise it with project management services regarding the building of the  
Braintree Athletic Complex.4  (Exhibit K) By April, 2019, the Town notified BSC Partners  
that, based upon its failure to secure financing for the “Braintree Sports Complex” along  
with BSC Partners’ inability to produce necessary construction documents for permits,  
it was terminating its contract with the developer.  (Affixed as Exhibit O is a copy of  
the letter from Braintree Town Solicitor Nicole I. Taub to David Boucher, BSC Partners, LLC, 
dated April 3, 2019.)  As noted in the Town’s letter, Braintree had disbursed $1 Million  
to BSC Partners for services.  
 
 Braintree was able to locate a new developer to replace BSC Partners.  In 2019,  
the Town identified E Street, LLC which was known as the developer and operator of a  
Dedham ice rink.  In August 2019, E Street assumed BSC Partner’s contractual obligations  
for the Braintree Athletic Complex.  (Exhibit K)  The Town entered into multiple agreements 
 to facilitate the transfer of project responsibilities from BSC Partners (previously known as  
5 Capital Management) to E Street, LLC.  (Affixed as Exhibit P is a copy of the Lease and 
Development Agreement Components Modification Agreement, dated September 26, 2019; 
affixed as Exhibit Q is a copy of the Ground Lease Modification Agreement, dated September 
26, 2019.)   
 

 
4   According to the Town Auditor’s report, the cost for PMA’s services have been borne by the Petersen Trust.   
It is unclear as to the total cost is to date. PMA has been paid a total of $74,171 between May 8, 2019 through June 
30, 2020, according to the Town Auditor’s report.  (Exhibit K)   
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 As of this writing, E Street, LLC has received approval from the Town’s Planning 
Department to downsize the building footprint.  (Affixed as Exhibit R is a copy of the 
Memorandum from Solicitor Nicole I. Taub to Braintree Planning Board Chair Robert Harnais, 
with attachment (emphasis and notation added), dated August 15, 2019).  The total proposed 
building square footage is 84,594, with the swimming pool building requiring 13,690 square 
 feet, or 16% of the facility’s total square footage.  (Exhibit R, p. 2, attachment).  The current 
plans also include an indoor turf field that is intended for baseball, lacrosse, soccer and  
field hockey play.  (See:  Braintree Planning Board Minutes, dated August 20, 2019, p. 6) 
   
 Site activity began in October 2019, however, work had to stop abruptly due to 
inadequate site drainage plans that resulted in persistent flooding of the construction site.  
(Affixed as Exhibit S is a copy of Peterson [sic] Pool Construction Set to Begin in Braintree”, 
The Patriot Ledger, dated October 25, 2019; Exhibit A)  Consequently, the drainage and  
related plans had to be revised during 2020.  Moreover, the Braintree Town Council  
initiated multiple inquiries into the adequacy of the construction project as a whole.   
(Affixed at Exhibit T is a copy of “Braintree councilors think Petersen Pool should be 
 larger and deeper”, The Patriot Ledger, dated December 3, 2020.) 
   
 The developer, E Street, LLC, intends to resume site excavation and pour the  
foundation in the Spring, 2021 or as early as March 2021, weather permitting.  However,  
as of this writing, the developer has not submitted interior design plans to the Braintree  
Planning Board, obtained building permits, or secured financing for the project.   
The Petersen Trust’s limited funds remains vulnerable to further distributions by  
the Town. 
 
Analysis – 
 
 After reviewing the above facts, a reasonable person would conclude that the  
Braintree Athletic Facility is not a viable project.  Like its predecessor developers,  
E Street, LLC is unable to secure financing.  The lack of a financing is understandable.   
Without full design and engineering plans, accompanied by actual building permits in hand  
for a $20 Million project, most prudent financial institutions will not risk lending millions of 
dollars for an illusion.  
 
 Moreover, it is clear that the Peterson Trust Fund has been grossly mismanaged.  The 
Town of Braintree has violated the terms of the Petersen Trust is five major aspects: 

• The Petersen Trust monies can only be spent if financing has been first secured. 
 

Captain Petersen was explicit in his requirement that full financing for the 
swimming pool must be identified prior to any expenditure of Trust funds.  He 
specifically stated that, even if after the Town contributes to the cost of the 
pool’s construction there remain insufficient funds to build, “the income shall be 
allowed to accumulate and be added to the principal until the fund, together with 
any such addition, is sufficient for the purpose.”  Given this conditional 
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language, the Town of Braintree has improperly spent Petersen Trust monies.  
None of the developers nor Town has secured full funding for the athletic 
complex or the swimming pool.  Despite this fact, the Town improperly has 
spent Petersen Trust monies for developers and third-party vendors without the 
prerequisite financing in place. 

 
• The Petersen Trust instrument clearly restricts expenditures from the Trust to 

only swimming pool-related costs. 
 
The Petersen Trust’s language and the 2012 Norfolk Probate Court judgment 
plainly restrict Trust distributions for the construction and operation of a 
swimming pool.  The Trust’s plain terms do not permit Trust distributions for the 
design or construction of multi-purpose athletic complexes, ice rinks, field 
houses, or indoor turf fields.   The planned inclusion of a pool within the 
Braintree Athletic Complex does not inoculate the Town from its responsibility 
to refrain from impermissibly spending Petersen Trust funds for prohibited 
expenditures.  Even if the Town argues that Trust monies were only expended 
for site design and work for a swimming pool, these infrastructure-type 
expenditures were spent for the athletic complex, and not limited to the 
swimming pool alone, as required.    
 

• The Town of Braintree’s agreement for the Developer to Operate the Swimming 
Pool Violates the Petersen Trust. 
 
The Petersen Trust plainly requires that, if the Town seeks to utilize Trust fund 
monies for the construction or operation of a swimming pool, that pool must be 
operated by the Town of Braintree’s “Park and Recreation Board of the Town of 
Braintree, or its successor.”  Despite the Trust’s specific directive, the Town 
intends that the current developer, E Street, LLC, shall be responsible for the 
operation and maintenance of the Petersen Memorial Pool.  The Town’s plan to 
allow a third-party to operate the pool clearly violates the Petersen Trust’s terms.  
The Trust’s monies cannot be spent for a swimming pool that is not operated by 
the Town. 
 

• No Trust Accounts Filed with Probate Court.   
 
A review of the Norfolk Probate Court docket shows that no accounts have been 
filed with the Court.  For the proper administration of the Petersen Trust, it is 
essential that annual accountings be submitted to the Court in order to allow the 
Trust’s beneficiaries—the Attorney General and the people of Braintree--to 
review and determine if the funds are being properly managed consistent with 
Captain Petersen’s intent.  If proper and timely disclosure had been made, the 
Trust violations might well have been avoided. While the Town’s Auditor 
produced a “trust report” that tracked income and expenses, this undated and 
unsigned report only tersely describes Trust activities since fiscal year 2013 in 
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the briefest of terms.  It does not contain the level of detail that is required in a 
probate accounting. 

 
• The Petersen Splash Pad cost overages exceeded the Probate Court’s 

authorization and the Trust should be reimbursed.  
 
 In its 2012 Complaint to the Norfolk Probate Court, the Town represented to the 
Court that the estimated cost for the Petersen Splash Pad was $250,000.  Based 
upon that representation, the Court granted the Town’s request for permission to 
expend Petersen Trust monies for the construction.  However, the cost of the 
Petersen Splash Pad was actually $393,000, which is 57% over budget.  This 
squandering of precious Trust dollars constitutes a blatant violation of the 
Trust’s terms and the Court’s order.  The Town should replace the $143,000 cost 
overage to the Trust. 
 

      As a result of these deficiencies, the Petersen Pool Advocates request that the Attorney 
General, in her capacity as representative of the public interest in the administration of charitable 
trusts and pursuant to G.L. c. 12, sec. 8G, immediately direct the Town of Braintree to: 

 
1. cease any further expenditures from the Petersen Trust; 
2. immediately file with the Probate Court annual accountings of the Trust’s 

operation, including the initial corpus as well as all income and distributions, 
from 1964 to present; 

3. reimburse the Trust for all improper distributions, including but not limited to all 
monies expended for the design, engineering, planning, and/or management of 
the Braintree Athletic Complex and the Petersen Splash Pad’s $143,000 cost 
overage; and  

4. ensure that the Town’s Park and Recreation Board or its successor be 
responsible for the operation and maintenance of the Petersen Pool and terminate 
any third-party operation of the Petersen Pool.   

 
  To further protect the Petersen Trust and its charitable mission, the Petersen Pool 
Advocates ask that the Attorney General seek Court authority to: 
   

1. remove the Mayor of Braintree, who acts in conjunction with the Director of 
Finance, from all oversight and management duties concerning the Petersen 
Trust; 

2. appoint an independent trustee(s) to administer the Petersen Trust, consistent 
with Captain Petersen’s will and the Court’s orders; 

3. order the Mayor of Braintree, in conjunction with the Director of Finance, to file  
complete annual accounts of all Petersen Trust monies managed since the Town 
of Braintree accepted the terms of Captain Petersen’s will to present; and  

4. order the Mayor of Braintree to reimburse the Trust for all monies expended 
concerning the design, engineering, planning and/or, management of the 
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Braintree Athletic Complex and the Petersen Splash Pad's $143,000 cost 
overage. 

Without these affirmative steps occurring, Captain Petersen' s testamentary intent will be 
thwarted and the Petersen Trust monies will be needlessly depleted. Lesser measures will only 
lead to further waste and denying the people of Braintree the benefit of the Trust. 

Finally, while the Petersen Pool Advocates have found grievous errors in the Town's 
administration of Captain Petersen's Trust, we remain absolutely committed to implementation 
of the Captain's desire that the citizens-and, in particular, the children-of Braintree should 
have a swimming pool. The Town's current course will not fulfill Captain Petersen's wishes. 

Your attention to this serious matter is greatly appreciated. If you require further 
information, please feel free to contact me 

DCE/j 
Enclosures 

Very truly y irs, 



 

Exhibit A   
Proposed Braintree Athletic Complex, dated December 11, 2020 

  





 

Exhibit B  
Copy of Captain Petersen’s will 

  



•••• ·- -♦ -· •• ------··- •••• _______ ........... _, ___ ---·- -

KIIOW ALL MEll BY TEE SE PRESEHTS ' 

THAT I, AUGUST S.. PETERSEN, widower, of" Braintree, Norf'o1k ,
1
_1 ___ : 

County, Massachusetts, being of ru11 age and of sound and dis-
posing mind and m8lD.or:y, do make, publish and declare thi.s pres-
ent ~nstrum.ent as and for m7 last will and testament, hereby ~ 
revoking and ms.king null and void any and all .former wills and Ii 
testaments by me at any time heretofore made. ,, 

ARTICLE FIRST: I direot that all my just debts and funeral r 
expenses be paid as soon as eonvenientl.y may 'be· after··the t1llli!!!----+-t 
o:t my decease, 

ARTICLE SEOON.D: I give end bequeath to MRS .. THOMAS KILLMAN 
of 23l Washington Street, We-ymouth, Massachusetts, i£ she shall 
SUl'vive me, the sum of Seven hundred ($700.00) dollars. 

~ICLE THIRD: I give alld bequeath to HJALMAR B. HANSON1 
55 Free Street, Hingham, Massachusetts, or his widow, if he 
shall not survive me, the sum of One thousand ($1000.00) dollars. 

ARTICLE FOURTH: I give and bequeath to DELTA LODGE A.F. & A.M. 
of said Braintree, the sum ot Five hundred ($500.00) dollars. 

ARTICLE FIFTH: I give and bequeath to :MRS. ELLEN' OAR14INATI, 
w11'e or Robert Ca.rminat1, of 76 Washington Square South1 New 
York City, the sum or Five hundred {$500,00) dollars. 

ARTICLE SIXTH= I give and bequeath to MRS. ALIDA R. BEEDE, o:r 
50'7 Pamela Street, Sulphur, Louisiana, the sum of Five hundred 
($500.00) dollars. rt is my intention that thia gift ebal.1 be 
for the bene£1t other grandson David, now or ~oronto, Canada, 
whose name and address are unknown to me, and I therefore re
quest that she give it to him. 

ARTICLE SEVENTH: I give and bequeath to my present housekeeper, 
MRS. SARAH LEONARD, the sum or Two thousand ($2000.00) doll.ars, 
and any household furnishings or etteats which she may select, 
if she is still in my- employ at the time of my death, or at sueh 
time as I may cease to need a housekeeper, 

ARTICLE EIGH'l'B: I give, devise and bequeath all the rest, resi
due and rema.inder of Jff5' estate, real, personal or mixed or which 
I shall die seized er possessed, to the TOWN OF BRAINTREE, a 
municipal corporation, but in trust nevertheless for the follow
ing purposes: 

The principal and any accumul.ated income 1s to be used for 
the construction 0£ a awimming pool and necessary 1nc1den~al 
buildings and equi.pment on Watson Park, with the said swimming 
pool to be named 11'l'HE PETERSEN MEMORIAL POOLP, and to be identi
fied as such by a suitable plaque indicating tbat it was pro
vided as a memorial to Sa.die A. Petersen and Oaptein August J. 
Pet.ersen. 

In the event that the said rund with any acld1.tion which the 
Town may make by appropriation is insufficient for the purpose, 
the :income shall be allowed to accumulate end be added to the 
principal until the fund, together with any- such addition, is 
suf'ricient tor the purpose. 

When the Town does proceed under the above provi.s~on to 
construct said Pool and incidental. facilities, the work shall 
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be done under the direction of a committee or three members 
~ 

one of whom shall be George H. Gerrior~ Jr. if' living, willing 
and able to serve, withe substitute for him if necessary, a.nd 
two others to be appointed by the Moderatorp but no contract 
is to be let nor payment made except with the approval or said 
Gerrior if he serves on said committee • 

Unon the completion of the construction of the Pool and 
incide;tal facilities they shall be maintained by and under 
the control of the Park and Recreation Board of the Town or 
Braintree, or its successor, 

ARTICLE NINTH: I nominate and anooint GEORGE Ho GERRIOR, JR., 
34 Edgehill Road, East Braintree~-Massachusetts~ as Executor 
of this my will and testament, and request that he be not re
quired to furnish any surety upon bis official bond aa such 
Executor. 

IN WITNESS WHEREOF, I have to this my last will and tes
tament, contained in thi~1 and the preceding page, set my hand 
and aeal this / f ~ day o:f May, 19559 

on this / CJ rl day of May> 1955, AUGUST J. PETERSE > 

of Braintree, Norfoll'r County, Ma.sss.chuse tt~ t ~~g~:d h~!e l;~~e~~l 
1ng instrument in our presence, declaring d t his· 

· nt and as w1 tnesses thereto we th:r'ee o now a 
~~~u!:~:~~ his presence and in the presence of each other, here-
unto subscr:lbe our names. 
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K N 0 A L L Ll E N B Y T IT E S E P R E S E N T S 

Tiifd' I, P.UuUST J. PB'fBHSEN, wid.owei:•, of' 3ral 1tree, !Ior:folk 

Cou."1.ty, .1iassach11set t s, being of full a ge ru1d of sound and dis

posine; mind and mcmo!'y, do me.ke, publish Emd declare this :present 

instrument as and for a FIRS'l.1 CODICIL to m:,r last will and te sta

ment me.de a..Y"ld dated 1,1e.-:r 19, 1955, which will I hereby rutif-y a.n.d 

conrirm in all respects save e.s the Se.me me.y be modified by this 

CODICIL, hereby revoklng ell other wills and codicils heretofore 

made by me. 

(1) I hereby cancel and rescind .IBTIGLE SEVE:-.rTH in my said 

will and substitute the!:'efor the follm·ring : 

AR'l'ICLE SEVEH'l'L: I give and beq_uo.1tb. to RICiiA?J) 
ALOYSIUS DWYER fu"'ld FRIEDA ELIZAl3ETH DV,'YER , to hold 
a3 joint tenants, or to the survivor o:f them 7 e.11 
of' the la1:cd and builoings O\med by me on Audubon 
Road in East Braintree, :;1,!assachusetts, together with 
the furniture a.:.'1d ~ousehold ef.fects in the house, 
provided ·t;Le.t they or the st1rvivor of them are still 
in my employ at the time or" my death, 01• at suob time 
as I may cease to nsed a housekeeper. 

IN WITWESS whereof, I 111..ci. ve to l:his the FIRST CODICIL to my 

last will, set my hand and seal t his :~ o 16:._ de:y of ~1~-;-: 
195'"/. 

On this day 

of Brcintree, Norfo-1-: Count:,' , I.Is.sse.chusetts, signed t he foree;oints 

instrument in our presence 1 declaring it to be a FIRST CODICIL to 

h:!.s last will &nd te!;tament , rmd e. s V!itnesses thez-eto we three do 

now, at his request, in his ;)resence and in the p resence of ea.ch 

other hereunto subscribe our nrunes, 
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K N O ~ A L L M E N B Y T H E S E P R E S 2 N T S 

TrU\.T I, AUGUST J. PETERSEN, widower, of i3raintree, Norfolk 

County, lt.assachusetts, ·oeing of full age and of sound and dis

posing mi.1ci. and memory, do mC!.ke, publish ~.?ld decln1·e this present 

instru.>nent as ;).nd :t'or e. SECOl-iD CODICIL t o my last will and t esta

ment made and dated i',1ay 19, 1955, •;1hich will I . hereby ratify and 

coni'irm in all respects save a,s the s1,1me may be modified by this 
,;, :;-, j '~ • • 

CODICIL, hereby revokincs e.11 oth<'lr wills c.nd codi cils heretof ore 

made by me. 

{l) I heroby ce.ncel and rescind ARTICIB SEVEi'l'I'H in my said 

will as it appears in the FIRST CODICIL therecr' and substitute 

therefor the follo\','ing: 

£1..1.,'l'ICLE SEVEH'!'H : I give o..na oeqtteai;n to ISIDORE 
NADEAU e.nct DELIA NP...DEAlJ, to hold as joint tenants, 
or to the survi var• of them, alJ. of the land and 
buildings o·,med by l!le on Audubon Road in East B!'ain
tree, I,las ::iachuse tts, together with the furni tu.re and 
housel.-i_old effects i n the house, :provided that they or 
t he sm'vivor of the.Et are still 1n my employ at the 
time of my de:;i.th, or at such time as I may cease to 
need e. housek0e1,er. 

BT 1:!ITUESS whc:r1cof, I ha.ve to this the SECO:ND CODICIL to my 

last w·_l _1 l , 0 e+: ,,.,,r hana· ano.· .0 eal t:'n·i· s / l, .. ;7,_,.' d ., S · b , .., ~ ""'J ., ~ - -·· ay or eptem er , 

1959. 

On this 

/L / ' .rQ-f-:, l ,..., , I . -71_. . . I .... ~: ;fl ijff! .. ~l.J--,.,_;,.,-,7- C. l 
t: .: l , --l-LJ - .c"(_,..~{)r:_.,:i""',...-~~-=...:::~---

~ , ..;L _,,.,. 
/ l dny 00: . September, 1959, AUGUST J . PE·rERSE , 

of Braintree, Norf olk County> ,lasss.chus et.ts, signed the roregoing 

instrument in our pl' esence, decl e.r-in g it to be a SECOND CODICIL 

to his le.st '.'Jill and testu..'11e.nt, ::-..i1d o.s wi tnasses thereto we three 

do 1101·.-, at hls request, in his nres0nce a.'1.d in t he presence of 

each other hereunto subscribe our names . 

J . ~r 1 " ~s"t. ~ ~-~• ,,.14Uµ~ 
2'i~b~f 
T- 11. ,ff ' ~ 

J;. - , ,,. 

W. '' ~ 

)$eA.,1,,1./u1 .. .:tl- / ~vL 

~~l.~~(~ 



 

Exhibit C  
Article 66 of the March 23, 1964 Town Meeting 
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Acc:c;pr;.NCE OF !-IQN;;;y- BY ANNUAL TCF:!N HEETDIG 

HARCH 23,1964 

Article 66: Bequest .from Au~-u::;t J, Petersen 

SO VOTED: That the To\-m accept the b equP-st of the residue under the will of the late 
Auf,ltst J. _ Petersen under the C(>ndi tions and trust imposed thereby, and nuthorize the 
appointment of a commi ttce of three members in accordance with the terms of said will, ,, _ _,, 
and authorize the cornrni ttce to use such funds as paid over by the executor of said will 1 

to accomplish the purposes intended by the donor. 
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Exhibit D 
(Complaint) Town of Braintree v. Thomas F. Reilly, as the Attorney General, Norfolk 

Probate and Family Court, Docket No. 02E0085GC1, Complaint, para. 5 
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COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, SS. PROBATE AND FA.NllLY COURT 
C.A. NO. (:'.);;l Eoa es-- G--c.... l 

TOWN OF BRAINTREE, 

Plaintiff 
V. 

THOMAS F. REILLY, as he is the ATTORNEY 
GENERAL of the COMMONWEALTH OF 
MASSACHUSETTS, 

Defendant 

COMPLAINT 

G) 

QOCKETED 

I. Pursuant to G .L. c.214, § 1 OB, 11 the Town of Braintree (hereafter "Plaintiff' or 

"Town") requests that this Honorable Court apply the doctrines of £Ypres or deviation to the 

le1111s of charitable lTUst created by Captain August J. Petersen ("Captain Petersen") under Article 

Eight of his will filed with the Norfolk County Probate and Family Court as Docket No. 161695 

to permit the Town to construct the "Petersen Memorial Pool" in a location other than that 

specified in Captain Petersen's will. 

2. The Town is a body politic and corporate organized and existing under the laws of 

the Commonwealth of Massachusetts and located in Norfolk County. 

3. Defendant Thomas F. Rei lly ("Attorney General") is the Attorney General of the 

Commonwealth of Massachusetts and is named herein in his capacity as representative of the 

public interest in the administration of charitable trusts, pursuant to G.L. c.12, §8G. 

4. Captain Petersen died testate in Braintree on November 28, 1963. 

5. Under A1ticle Eight of his will, Captain Petersen bequeathed to the Town the rest 

and residue of his estate totaling approximately $64,349.99 in trust for the "construction of a 

swimming pool and necessary incidental buildings and equipment on Watson Park, with the said 

swimming pool to be named "THE PETERSEN MEMORIAL POOL." A true copy of the will is 

attached hereto as Exhibit A. 

ExhibitD 
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6. Watson Park is a twenty-Lwo acre public playground situated in Braintree on the 

shore of the Fore River, bounded by Quincy Avenue, Gordon Road, and the Fore River. Gordon 

Road is a narrow residential sh·cct which provides the only direct access to Watson Park. 

7. Portions of Watson Park, which was constructed on a filled marsh, are located 

within wetland areas subject to G.L. c.131, §40 and the Town of Braintree Wetlands Bylaw. In 

addition, the entire Park is located within the l 00 year flood plain and is subject to the Braintree 

Zoning By-law Flood Plain Dist1ict requirements. 

8. Article Eight of Captain Petersen's will states that "[i]n the event that t\1e said 

fund with any addition which the Town muy make by appropriation is insufficient for the 

purpose [ of constrncting a swimming pool) the income shall be allowed to accumulate and be 

added to the principal until the fund, together with any such addition, is sufficient for the 

purpose." 

9. Article Eight of Captain Petersen's w ill makes no accommodation for an 

alternative location for the construction of the swimming pool. 

I 0. The Town of Braintree accepted Captain Petersen's bequest by vote under Article 

66 of the March 23, l 964 Anm1al Town Meeting. A true copy of the Town Meeting vote is 

attached hereto as Exhibit B. 

11. In 1973, the Petersen Pool Committee presented a Report of Progress to tbc Town 

Meeting stating that "a swimming pool could not be constructed because of poor soil conditions 

at the further end of Gordon Road at Watson Park. Instead, a site was chosen and proven 

feasible to the rear of the lennis courts behind the Walter Dclory Little League Field at the 

Quincy Avenue end of Watson Park." The Committee clid nol bring a proposal to build the pool 

to the rear of the te1mis courts to Town Meeting for a vote due to neighborhood opposition. 

12. Since 1973, the Town has constructeu several playing fields to the rear of the 

te1mis courts behind the Walter Del01y Little League Field and throughout the Park. All usable 

portions of W atson Park are now fully utilized. The existing uses are the Braintree Yacht Club, 

(which leases a portion of the Park), tennis and basketball courts, eight softball and baseball 



fields , a small parking lot, and a playground. A portion of Watson Park abutting Quincy Avenue 

is now used for a library and related parking. (25 regular spaces, 4 handicapped spaces). There is 

no suitable area left in the Park to build a swimming pool. 

13. The Town of Braintree Board of Parks and Playgrounds Commission has custody 

and control of Watson Park pursuant to an order of taking dated January 31, 1921, and recorded 

at Norfolk County Registry of Deeds, Book 14 78, Pg. 550. A true copy of the order of taking is 

attached hereto as Exhibit C. 

14. In addition to the original park land, some tax title land at the end of Gordon Road 

was transfe1Ted to the Parks and P layground Conunission and added to the Park in 1970. This 

tax title land, as well as land at the eastern end of the Park, is unsuitable ror the Pool due to 

wetlands. 

15. On A ugust 16, 2000, the Board of Parks and Playgrounds Commission voted that 

!he Petersen Memoria l Pool not be located at Watson Park. 

16. In November of 2000, the Board of Selectmen established the Peterson Pool 

Siting Committee to detem1ine if there was a suitable location in Watson Park or immediately 

adjacent thereto for constrnction of the pool. On March 15, 2002, the Committee, following an 

extensive investigation into possible sites at Watson Park, issued its final report in which it 

concluded that there was no possible or appropriate site available at Watson Park or in the 

immediate vicinity to locate the pool. A copy of the Committee's final report is attached hereto 

as Exhibit D and incorporated herein by reference. 

17. Because of the lack of suitable land for construction of the swimming pool in 

Watson Park, it has become impossible or impracticable for the Town to carry out the tenns of 

Captain Petersen's bequest. 

17. The Town, through its Board of Selectmen, wishes to construct the Petersen Pool 

in an alternative location. 

18. The Town represents that once constructed in its alternative location, the said 

swimming pool shall be named "THE PETERSEN MEMORIAL POOL." 



fields, a small parking lot, and a playground. A portion of Watson Park abutting Quincy Avenue -
is now used for a library and related parking. (25 regular spaces, 4 handicapped spaces). There is 

no suitable area left in the Park to build a swimming pool. 

13. The Town of Braintree Board of Parks and Playgrounds Commission bas custody 

and control of Watson Park pursuant to an order of taking dated January 3 1, 1921, and recorded 

at Norfolk County Registry ofDeec.ls, Book 1478, Pg. 550. A true copy of the order of taking is 

attached hereto as Exh ibit C. 

14. In addition to the original park land, some tax title land at the end of Gordon Road 

was transferred to the Parks and Playground Commission and added to the Park in 1970. This 

tax title land, as well as land at the eastern end of the Park, is unsuitable for the Pool due to 

wetlands. 

15. On August 16, 2000, the Board of Parks and Playgrounds Commission :voted thal 

the Petersen Memorial Pool not be located at Watson Park. 

16. Tn November of 2000, the Board of Selectmen established the Peterson Pool 

Siting Committee to determine if there was a suitable location in Watson Park or immediately 

adjacent thereto for construction of the pool. On March 15, 2002, the Committee, following an 

extensive investigation into possible sites at Watson Park, issued its final report in which it 

concluded that there was no possible or appropriate site available at Watson Park or in the 

immediate vicinity to locate the pool. A copy of the Committee' s final report is attached hereto 

as Exhibit D and incorporated herein by reference. 

17. Because of the lack of suitable land for construction of the swimming pool in 

Watson Park, it has become impossible or impracticable for the Town to carry out the tenns of 

Captain Petersen's bequest. 

17. The Town, through its Board of Selectmen, wishes to construct the Petersen Pool 

in an alternative location. 

18. The Town represents that once constructed in its alternative location, the said 

swimming pool shall be named "THE PETERSEN MEMORTAL POOL." 
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Count I - Cy Pres 

I 9. The plaintiff repeats and real leges each and every allegation contained in 

paragraphs 1 through 18 above as though fully set forth herein. 

20. Because Watson Park does not contain land adequate for the construction of the 

Petersen Memorial Pool, it has become impossible or impracticable for the Town to can·y out the 

speci fie terms with respect to the location of tile Petersen Memorial Pool. 

21. Captain Petersen's wi 11 contains no provision as lo allemate si Ling of the 

swimming pool in the event that construction of the pool should become impossible or 

impracticable at Watson Park. 

22. Captain Petersen manifested a general intention to devote the funds to charitable 

purposes, specifically for the purpose of providing a swimming pool for the citizens of Braintree, 

which purpose will be served by the location of the Petersen Memorial Pool in an allernative 

location. 

23. There is no language in Captain Petersen 's will to suggest lhat relocation of the 

pool would not serve the public interest in accordance with his wishes. 

Count TT -Deviation 

24. The plaintiff repeats and real leges each and every allegation contained in 

paragraphs 1 through 23 above as though fully set forth herein. 

25. Owing to circumstances not known or anticipated at the time of the bequest, i.e. 

that Watson Park does not contain land adequate [or the construction of the Petersen Memorial 

Pool the Town is unable to carry out the speci fie terms of the trust with respect to the location of , 

the Petersen Memorial Pool. 

26. Captain Petersen's will contains no provision as to alternate siting of the 

swinm,ing pool in the evcnl that construction of the poo l should become impossible or 

impracticable. 



27. Captain Petersen manifested an intent to devote the funds to charitable purposes, 

specifically for the purpose of providing a swimming pool for the citizens of Braintree, which 

purpose will be served by the location of the Petersen Memorial Pool in an alternative location. 

28. There is no language in Petersen's will to suggest that relocation of the pool 

would not serve the public interest in accordance with his wishes. 

29. Requiring the Town to comply with the tenns of the trust with respect to the 

location of the Petersen Memorial Pool would li kely defeat or substantially impair the purpose 

for which the trust was created. 

WHEREFORE, Plaintiff Town of Braintree respectfully requests Lhat Lhis Court Order 

that the terms of the trust created under A11icle Eight of Captain Petersen's will be administered 

£Ypres. or pursuant to the Cou1i's general equity powers to allow U1e Town to construct the 

Petersen Memorial Pool in an alternative location in the Town of Braintree, while retaining the 

name of Petersen Memorial Pool and placing a suitable plaque indicating it was provided as a 

memorial to Sadie A. Petersen and Captain August J. Petersen in some fonn as a memorial as 

provided in the will; and grant such other and further relief as this Court deems just and 

equitable. 

I 09S55/BRTR/0006 

PLATNTTFF 

B . (~ 
arbara J Saint Andre (BBO# 438030) 

Kopelman and Paige, P.C. 
Town Counsel 

31 St. James Avenue 
Boston, MA 02116-4102 
(617) 556-0007 
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COMMONWEALTH OF MASSACHUSETTS

PROBATE AND FAMILY COURT 
C.A. NO. 02E 0085-GCl

THOMAS F. REILLY, as he is the ATTORNEY 
GENERAL of the COMMONWEALTH OF 
MASSACHUSETTS,

Defendant

Pursuant to G. L. c. 214, § lOB and with the assent of the Attorney General, it is hereby: 

ORDERED and ADJUDGED that the terms of the trust created under Article Eight of the 

will of Captain August J. Petersen shall be administered cy pres to allow the Town to construct 

the “Petersen Memorial Pool” in an alternative location in the Town of Braintree, while retaining 

the name of “Petersen Memorial Pool” and placing a suitable plaque indicating it was provided 

as a memorial to Sadie A. Petersen and Captain August J. Petersen in some form as a memorial 

as provided in said will.

So ordered.

By the Court (

Dated: H j j

172694/04005/0006

& 
~ COMMONWEALTH OF MASSACHUSETTS 2. 6 
00 

NORFOLK,~ 
l
e_:, 

TOWN OF BRAINTREE, 

Plaintiff 
V. 

THOMAS F. REILLY, as he is the ATTORNEY 
GENERAL of the COMMONWEALTH OF 
MASSACHIJSETTS, 

Defendant 

PROBATE AND FAMILY COURT 
C.A. NO. 02E 0085-GCl 

- :ru:D<.M5Nt 

Pursuant to G. L. c. 214, § lOB and with the assent of the Attorney General, it is hereby: 

ORDERED and ADJUDGED that the terms of the trust created under Article Eight of the 

will of Captain August J. Petersen shall be administered £Ypres to allow the Town to construct 

the "Petersen Memorial Pool" in an alternative location in the Town of Braintree, while retaining 

the name of "Petersen Memorial Pool" and placing a suitable plaque indicating it was provideq 

as a memorial to Sadie A. Petersen and Captain August J. Petersen in some form as a memorial 

as provided in said will. 

So ordered. 

By the Court ( ~J. {j,_ . dJ J/2..tYI/LJ,1.) 

Dated: 11 / 2(q / 2..0<YL. 
NOV 2 i:: 2il02 

172694/04005/0006 



 

Exhibit F 
(Complaint) Town of Braintree v. Thomas F. Reilly, as the Attorney General, Norfolk 

Probate and Family Court, Docket No.  02E0085-GC2, Complaint, p. 1 
  



D£c 1 2 zoaa . 0 ocKe.Te.0 
COMMONWEALTH OF MASSACHUSETTt)~t, l?. 100G 

NORFOLK, SS. PROBATE AND FAMILY COURT 
C.A. NO. O '2~ <5U ~ S--G-c. 2... 

TOWN OF BRAINTREE, 

Plaintiff 
V. 

THOMAS F. REILLY, as he is the ATTORNEY 
GENERAL of the COMMONWEALTH OF 
MASSACHUSETTS, 

Defendant 

Cl) 

COMPLAINT 

Pursuant to G.L. c.214, § 10B, the Town of Braintree (hereafter "Plaintiff' or "Town") 

requests that this Honorable Court apply the doctrines of£)'. llres or deviation to the terms of the 

charitable trust created by Captain August J. Petersen ("Captain Peterseif') under Article Eight of 

his will filed with the Norfolk County Probate and Family Court as Docket No.161695 to permit 

the Town to use surplus income earned by the Captain Petersen Trust ("~etersen Trnst") for the 

purpose of funding operational and maintenance expenses .associated with the "Petersen 
i.- ' 

Memorial Pool", following the construction of said pool. 

1. The Town is a body politic and corporate organized and existing under the laws of 

the Commonwealth of Massachusetts and located in Norfolk County. 

2. Defendant Thomas F. Reilly ("Attorney General") is the Attorney General of the 

Commonwealth of Massachusetts and is named herein in his cap·acity as representative of the 

public interest in the administration of charitable trusts., pursuant to G.L. c.12, §8G. 

3. Captain Petersen died testate in Braintree on November 28, 1963. 

4. Under Article Eight of his will, Captain Petersen bequeathed to the Town the rest 

and residue of his estate totaling approximately $64,349.99 in trust, stating that "[t]he principal 

and any accumulated income is to be used for the construction of a swimming pool and 

necessary incidental buildings and equipment on Watson Park, with the said swimming pool to 



) 

3387AOOOOi2/i2/06COM 75 

3387AOOOOi2/i2/06SUR iS,IJO 

3387AODOOi2/12/06SUM 5.00 

75,00 

15,0D 

5.00 



be named 'THE PETERSEN MEMORIAL POOL."' A true copy of the will is attached hereto as 

Exhibit A. 

· 5. Article Eight of Captain Petersen's will further states that "[i]n the event that the 

said fund with any addition which the Town may make by appropriation is insufficient for the 

purpose [ of constrncting a swimming pool] the income shall be allowed to accumulate and be 

added to the principal until the fund, together with any such addition, is sufficient for the 

purpose." 

6. Alticle Eight of Captain Petersen's will makes no provision for funding the 

operational and maintenance costs following the constrnction of the swimming pool. 

7. The Town of Braintree accepted Captain Petersen's bequest by vote under Article 

66 of the March 23, 1964 Annual Town Meeting. A trne copy of the Town Meeting vote is 

attached hereto as Exhibit B. 

8. In November of 2000, the Board of Selectmen established the Peterson Pool 

Siting Committee to determine if there was a suitable location in Watson Park or immediately 

adjacent thereto for constrnction of the pool. On March 15, 2002, the Committee, following an 

extensive investigation into possible sites at Watson Park, issued its final report in which it 

concluded that there was no possible or appropriate site available at Watson Park or in the 

immediate vicinity to locate the pool. 

9. Because of the lack of suitable land for constrnction of the swimming pool in 

Watson Park, it became impossible or impracticable for the Town to cany out the terms of 

Captain Petersen's bequest. 

1 O. On or about October 24, 2002, the Town, through its Board of Selectmen, filed a 

petition requesting that this Honorable Court apply the doctrines of £.V pres or deviation to the 

terms of the charitable trust created by Captain Petersen to permit the Town to construct the 

"Petersen Memorial Pool" in a location other than Watson Park. 

2 



11. On November 26, 2002, this Honorable Court (Harms, J.) entered a final 

judgment allowing the Town to construct the "Petersen Memorial Pool" in a location other than 

Watson Park. A ttue copy of the Judgment entered by the Court is attached hereto as Exhibit C. 

12. The Town represents that once consttucted in its alternative location, the Town 

shall be responsible for the operation and maintenance associated with "THE PETERSEN 

MEMORIAL POOL." 

13. The Town represents that the current balance in the Petersen Trust exceeds 

$1,600,000.00. 

14. The Town estimates that $1,000,000 from the Petersen Trnst is required to 

consttuct the Petersen Memorial Pool. A true copy of a feasibility study for a similar 

recreational pool project is attached hereto as Exhibit D. 

COUNT I - CY PRES 

15. The plaintiff repeats and realleges each and every allegation contained in 

paragraphs 1 through 15 above as though fully set forth herein. 

16. Because the plaintiff does not have sufficient funds to provide for perpetual 

operational and maintenance costs following the construction of the Petersen Memorial Pool, it 

has become impossible or impracticable for the Town to carry out the specific terms with respect 

to the construction of the Petersen Memorial Pool. 

17. Captain Petersen's will contains no provision as to the funding of operational or 

maintenance costs following the construction of the Petersen Memorial Pool in the event that 

operating or maintaining the pool should become impossible or impracticable for the Town. 

18. Captain Petersen manifested a general intention to devote the funds to charitable 

purposes, specifically for the purpose of providing a swimming pool for the citizens of Braintree, 

which purpose will be served by allowing the snrplus income earned by the Petersen Trust to be 

used for a similar charitable purpose, i.e. to fund operational and maintenance costs associated 

with the Petersen Memorial Pool. 

3 



19. There is no language in Captain Petersen's will to suggest that the use of the 

surplus income earned by the Petersen Tmst to fund operational and maintenance costs following 

the construction of the Petersen Memorial Pool would not serve the public interest in accordance 

with his wishes. 

COUNT II -DEVIATION 

20. The plaintiff repeats and realleges each and every allegation contained in 

paragraphs 1 through 20 above as though fully set forth herein. 

21. Owing to circumstances not known or anticipated at the time of the bequest, i.e. 

that the Town may not have sufficient funds to provide perpetual operational and maintenance 

costs following the construction of the Petersen Memorial Pool, the Town is unable to carry out 

the specific terms of the trust. 

22. Captain Petersen's will contains no provision as to funding operational or 

maintenance costs following the construction of the swimming pool in the event that funding 

such costs should become impossible or impracticable. 

23. Captain Petersen manifested a general intention to devote the funds to charitable 

purposes, specifically for the purpose of providing a swimming pool for the citizens of Braintree, 

which purpose will be served by the allowing the surplus income earned by the Petersen Trust to 

be used for a similar charitable purpose, i.e. to fund operational and maintenance costs associated 

with the Petersen Memorial Pool. 

24. There is no language in Captain Petersen's will to suggest that that the use of the 

surplus income earned by the Petersen Trust to fund operational and maintenance costs 

associated with the pool would not serve the public interest in accordance with his wishes. 

25. Requiring the Town to comply with the tenns of the trust without provision for 

funding the operational and maintenance costs following the construction oft.he Petersen 

Memorial Pool would likely defeat or substantially impair the purpose for which the tmst was 

created. 

4 



WHEREFORE, the Plaintiff respectfully requests that this Court order that the terms of 

the trust created under Article Eight of Captain Petersen's will be administered £.V pres or to 

allow a reasonable deviation from the terms of the charitable trust created by Captain Petersen, 

pursuant to the Court's general equity powers, to allow the Town to use the surplus income 

earned by the Petersen Trust for the purpose of funding operational and maintenance costs 

following the construction of the Petersen Memorial Pool in the Town of Braintree, while 

retaining the name of Petersen Memorial Pool and placing a suitable plaque indicating it was 

provided as a memorial to Sadie A. Petersen and Captain August J. Petersen in some fonn as a 

memorial as provided in the will; and grant such other and further relief as this Court deems just 

and equitable. 

289090/BRTR/0053 
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Respectfully submitted, 

Plaintiff, 

TOWN OF BRAINTREE 

By its attorneys, 

Brian W. Ril (BBO# 555385) 
Carolyn M. Murray (BBO# 653873) 
Kopelman and Paige, P.C. 
Town Counsel 

10 I Arch Street, 1 z!h Floor 
Boston, MA 02110-1109 
(617) 556-0007 



CERTIFICATE OF S];<:RVIQij 

I, Carolyn M. Murray, hereby certify that on the below date, I served a copy of the 

foregoing Complaint, by mailing copy of same, Certified Mail, to the following: 

Dated: I l-/ 11..,/ r/'<, 

Thomas F. Reilly 
Attorney General 
Commonwealth of Massachusetts 
One Ashburton Place 
Boston, MA 02108 



 

Exhibit G 
Court’s Judgment, dated December 12, 2006 

  



DEC 12 2DOB .. DOCKETED 
COMMONWEALTH OF MASSACHUSETTS(}> DEC 1 4 2006 

NORFOLK, SS. 

TOWN OF BRAINTREE, 

Plaintiff 
V. 

THOMAS F. REILLY, as he is the ATTORNEY 
GENERAL of the COMMONWEALTH OF 
MASSACHUSETTS, 

Defendant 

PROBATE AND FAMILY COURT 

C.A.NO. 02 E 6085 - G,C 2-

JUDGMENT 

Pursuant to G. L. c. 214, § JOB and with the assent of the Attorney General, it is hereby: 

ORDERED and ADJUDGED that the terms of the trust created under Article Eight of the 

will of Captain August J. Petersen shall be administered 9.Y Qre.~ to allow the Town to use interest 

earned by the trust created by Captain August J. Petersen ("Petersen Trust") for the purpose of 

funding operational and maintenance expenses associated with the "Petersen Memorial Pool", 

following the construction of said pool. 

So ordered. 

By the Court ( ~M~, J.) 

Dat\d: lb/n-/06 
\,'V\\') ~ 

289475/BRTR/0053 
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Exhibit H 
Probate Court to Sort Out Petersen Pool Money, The Patch, dated July 30, 2011 



Patch. ( Sign up: 

Braintree, MA 

News Feed Neighbor Posts Classifieds 

Politics & Government 

Probate Court to Sort Out Petersen Pool Money 
$1.5 million of the $2 million now in the account will go toward a pool and ice rink at Braintree High 
School, while the rest will head over to Watson Park for various improvements and a splash pad. 
By Joseph Markman, Patch Staff 
Jul 30. 2011 3:05 pm ET I Updated Aug 1, 201 1 5: 11 pm ET 

Like O Share 

Calenda 

The town is seeking to modify the terms of Capt. Petersen's will in Probate Court because although the 

Treasurer has control of the $2 million fund, Braintree may not have the power to spend the money, accordin~ 

to an analysis by the Town Solicitor. 



At the July 19 meeting, councilor John Mullaney asked representatives of the mayor's office for the total 

amount in the fund and also whether the town had such dispensing authority, based on his understanding that 

Captain August Julius Petersen's gift to the town of $65,000 in 1963 was meant to be directed by a committee 

that no longer exists. 

Subscribe 

Petersen's will states that the funds were to be held in a trust overseen by a committee of three people, one 

named specifically and the other two to be appointed by the Town Moderator 

Normally, according to Massachusetts law, "a city or town may create a board of trust fund commissioners 

who shall manage all trust funds given or bequeathed to the city or town, unless the donor making the gift or 

bequest provided otherwise," solicitor Carolyn Murray wrote in an email to several town councilors. 

Based on Petersen's will, the funds were not placed under the direction of the trust fund commissioners. 

Massachusetts law allows for the treasurer of a town to hold such funds, but they must be directed in how to 

use them by the trust fund commissioners. 

Because Petersen specifically did not leave his money with those commissioners, Murray said, and there is nc 

Town Moderator anymore, the town must file a petition with the Probate Court seeking to "place the authorit) 

to spend the funds for the construction of the pool under a different entity." 

Chief of Staff and Operations Peter Morin said it will not cause a significant delay. Currently, the town is 

waiting on approval from the State House for special legislation that. 

"It's more of an administrative question," Morin said. 

There was $2,097,336.02 in the Petersen account as of last week, according to Eric Kinsherf, who works as 

an auditor for the Town Council. 

Local lawmakers last Thursday. It would would allow Braintree to solicite bids in which the same company 

designs, constructs and operates the complex in a public-private partnership for up to 50 years. 

Additional Petersen money is slated for use at , where a splash pad, improved walking trails and more parkin! 

In 2006, Braintree was granted relief by Norfolk Probate and Family Court from the provision requiring the 

pool to be built at Watson Park, according to the town website. 

ReP-IY. to this article : 



 

Exhibit I 
(Complaint) Town of Braintree v. Martha Coakley, as the Attorney General, Norfolk 

Probate and Family Court, Docket No. NO11E0098-QC1, p. 1 
  



NORFOLK, SS. 

TOWN OF BRAINTREE, 

Plaintiff 
V. 

!" lUJ) ·-,) 

i~uV 1 5 2011 

) 

) 

) 

MARTHA COAKLEY as she is the ATTORNEY ) 
GENERAL of the COMMONWEALTH OF ) 
MASSACHUSETTS, ) 

Defendant ) 

) 

INTRODUCTION 

0 
PROBATE AND FAMILY COURT 

COMPLAINT 

Pursuant to G.L c 214, §IOB, the Town of Braintree ( hereafter "Plaintiff' or "Town) 

requests that this Honorable Court apply the doctrines of~ pres or deviation to the terms of the 

charitable trust created by Captain August J. Petersen ("Captain Petersen") under Article Eight of 

his will filed with the Norfolk County Probate and Family Court as Docket No. 161695 to 

authorize the Mayor of the Town of Braintree to direct the construction of and approve 

expenditures from the Petersen Trust for "The Petersen Memorial Pool", as specified in Captain 

Petersen's will. 

Also pursuant to G.L c 214, §l0B, the Town requests that this Honorable Court apply the 

doctrines of g pres or deviation to the terms of the charitable trust created by Captain Petersen 

under Article Eight of his will to permit the Town to use income earned by the Captain Petersen 

Trust ("Petersen Trust") to construct a municipal water play system, commonly known as a 

"splash pad", at Watson Park in East Braintree, MA and to fund operational and maintenance 

expenses associated with the water play system, following construction of said system. Further, 
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the Town requests that this Honorable Court apply the doctrines of fY pres or deviation to the 

terms of the charitable trust created by Captain Petersen under Article Eight of his will to 

authorize the Mayor of the Town of Braintree, in conjunction with the Director of Municipal 

Finance, to direct the construction of and approve expenditures from the Petersen Trust for said 

water play system. 

FACTUAL AND LEGAL BACKGROUND 

1. The Town is a body politic and corporate organized and existing under the laws of the . 
w I ft. c ... {l/G...cJ... 4- hJS.1~ "'-f- o"'-'- ' 

Commonwealth of Massachusetts and located in Norfolk County_, J:,/:; /"- r-t~·cre. 1¥,v.., 6,.:.J~, 
M ouw 

2. Defendant Martha Coakley ("Attorney General") is the Attorney Geperal of the ,A,,, 
V1"1-/i.. 0.,, ~<$'$ "4 dtv'2 /J-,st-.'1,JV/efVI /1'/P-<R.

1 
/)c1<;./,J.J1 ,,_,_, Ol.Jag 

Commonwealth of Massachusetts11and is named herein in her capacity as representative of the 
J 

public interest in the administration of charitable trusts, pursuant to G.L c. 12, §8G. 

3. Captain Petersen died testate in Braintree on November 28, 1963. 

4. Under Article Eight of his will, Captain Petersen bequeathed to the Town the rest and residue 

of his estate totaling approximately $64, 349.99 in trust, specifying that "[t]he principal and 

accumulated income is to be used for the construction of a swimming pool and necessary 

incidental buildings and equipment on Watson Park, with the said swimming pool to be 

named "THE PETERSEN MEMORIAL POOL." A true copy of the will is attached hereto 

as Exhibit A. 

5. Article Eight of Captain Petersen's will further states: "I]n the event that the said fund with 

any addition which the Town may make by appropriation is insufficient for the purpose [of 

constructing a swimming pool], the income shall be allowed to accumulate and be added to 

the principal until the fund, together with any such addition, is sufficient for the purpose." 
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6. Article Eight of Captain Petersen's will also stipulated: "When the Town does proceed under 

the above provision to construct said Pool and incidental facilities, the work shall be done 

under the direction of a committee of three members, one of whom shall be George H. 

Gerrior, Jr. if living, willing and able to serve, with a substitute for him if necessary, and two 

others to be appointed by the Moderator, but no contract is to be let nor payment made except 

with the approval of said Gerrior if he serves on said committee." 

7. Captain Petersen's will makes no provision for an alternate appointing authority for this 

three-member committee to oversee the construction and payment of expenses for the pool. 

8. The Town of Braintree accepted Captain Petersen's bequest by vote under Article 66 of the 

March 23, 1964 Annual Town Meeting. A true copy of the Town Meeting vote is attached 

hereto as Exhibit B. 

9. In 1965, the Town, acting through its Moderator, appointed a three member committee called 

the Petersen Pool Study Committee, whose members included George H. Gerrior, Jr. (See 

Report of the Petersen Memorial Pool Committee to the 1965 Annual Town Meeting 

attached hereto as Exhibit C.) George H. Gerrior, Jr., was the Tax Collector for the Town of 

Braintree from 1934 to 1969. (See Affidavit ofT own Clerk attached at Exhibit D.) 

10. In November of 2000, the Town, through its Board of Selectmen, established the Peterson 

Pool Siting Committee to determine if there was a suitable location in Watson Park or 

immediately adjacent thereto for construction of the pool. On or about March 2002, the 

Peterson Pool Siting Committee, following an extensive investigation into possible sites at 

Watson Park, issued its final report in which it concluded that there was no possible or 

appropriate site available at Watson Park or in the immediate vicinity to locate the pool. 
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11. Because of the lack of suitable land for construction of the swimming pool in Watson Park, it 

became impossible or impracticable for the Town to carry out the terms of Captain Petersen's 

bequest. 

12. On or about October 24, 2002, the Town, through its Board of Selectmen, filed a petition 

requesting that this Honorable Court apply the doctrines of~ pres or deviation to the terms 

of the charitable trust created by Captain Petersen to permit the Town to construct the 

"Petersen Memorial Pool" in a location other than Watson Park. 

13. On November 26, 2002, this Honorable Court (Harms, J.) entered a judgment allowing the 

Town to construct the "Petersen Memorial Pool" in a location other than Watson Park. A true 

copy of the Judgment entered by the Court is attached hereto as Exhibit E. 

14. In December 2006, the Town, through its Board of Selectmen, filed a petition requesting that 

this Honorable Court apply the doctrines of 9' pres or deviation to the terms of the charitable 

trust created by Captain Petersen to permit the Town to use interest earned by the Petersen 

Trust for the purpose of funding operational and maintenance expenses associated with the 

"Petersen Memorial Pool", following the construction of said pool. 

15. On December 12, 2006, this Honorable Court (Harms, J.) entered a judgment allowing the 

Town to use interest earned by the Petersen Trust for the purpose of funding operational and 

maintenance expenses associated with the "Petersen Memorial Pool" A true copy of the 

Judgment entered by the Court is attached hereto as Exhibit F. 

16. In April 2006, the registered voters of the Town elected to change their form of government 

from a board of selectmen/representative town meeting model to a mayor/town council form 

of government. An Affidavit of the Town Clerk with a certified copy of this vote is attached 

hereto as Exhibit G. As a result of this vote, the Town operates pursuant to a special act of 
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legislation, Chapter 189 of the Acts of2005 (hereinafter, the "Town Charter"), a copy of 

which is attached as Exhibit H. 

17. The Town's new form of government took effect in January 2008. 

18. Pursuant to Section 1-3 the Town Charter: "The administration of the fiscal, prudential and 

municipal affairs of Braintree, with the government thereof, shall be vested in an 

executive/administrative branch headed by a mayor and a legislative branch to consist of a 

town council. The legislative branch shall never exercise any executive/administrative power, 

and the executive/administrative branch shall never exercise any legislative power." 

19. Pursuant to Section 3-2 of the Town Charter:" The executive powers of the town shall be 

vested solely in the mayor, and may be exercised by the mayor either personally or through 

the several town agencies under the general supervision and control of the office of the 

mayor. .. The mayor shall exercise a general supervision of all town activities and functions 

placed under the control of the mayor by law, by this charter, by ordinance or otherwise" 

20. Under section 5-4, the Town Charter establishes a Department of Municipal Finance, which 

is "responsible for the performance of all of the fiscal and financial activities of the town" 

including the duties and responsibilities of the treasurer, collector of taxes, and trust fund 

commissioners. The Department of Municipal Finance is under the control and supervision 

of the Director of Municipal Finance, who is appointed by the Mayor. 

21. Under the prior form of government, the Town had an elected board of trust fund 

commissioners. 

22. The Town Charter makes no provision for an elected or appointed board of trust fund 

commissioners, nor has the Town established a board of trust fund commissioners pursuant 

to G.L. c. 41, § 45. 
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23. Under the Town's new form of government, the position of moderator was abolished. See 

Section 9-5(d) of the Town Charter. Further, the Town Charter is silent as to a successor 

within the new form of government to assume the duties formerly exercised by the 

moderator. 

24. Under the prior form of government, the moderator was elected by the registered voters of 

the Town. 

25. Because of the lack of a moderator within the Town's current form of government, it has 

become impossible or impracticable for the Town to appoint a committee, in accordance with 

Captain Petersen's express provisions, to carry out Captain Petersen's bequest. 

26. Without a moderator to appoint a committee pursuant to the terms of Captain Petersen's will, 

it has become impossible for the Town to access the funds in the Petersen Trust. 

27. Currently, the Town, acting through its Mayor, is pursuing a public/private partnership plan 

to construct, operate, maintain and lease of land to locate the Petersen Memorial Pool within 

a recreational facility housing an indoor swimming pool and skating rink adjacent to 

Braintree High School. 

28. The Town, acting through its Mayor, is also pursuing a plan to construct a municipal water 

play system, commonly known as a "splash pad", at Watson Park in East Braintree. 

29. A "splash pad" is an automatic water device consisting of spray features anchored to concrete 

foundations and surrounded by slip resistant playing surfaces. The "splash pad" is a less 

expensive alternative to a conventional swimming pool and is designed in a way to promote 

safe play among children in a variety of age groups. A copy of the Vortex Splashpad 

pamphlet and informational materials is attached hereto as Exhibit I. The Vortex Splashpad 

is representative of the system the Town plans to construct. 
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30. The Town will incorporate a recirculated water quality management system in the "splash 

pad", which minimizes water consumption by capturing the water spray via a drain system, 

treating the water with chlorine, and recycling the treated water back out to be sprayed in the 

"splash pad". 

31. By design, the "splash pad" minimizes standing water, as well as the inherent risks and insect 

breeding grounds associated with standing water. 

32. The "splash pad" will comply with the Americans with Disabilities Act. 

33. The Town estimates that it will cost approximately $250,000 to design and construct the 

"splash pad". 

34. The Town intends to name the "splash pad" after Captain Petersen. 

35. As of June 30, 2011, the balance in the Petersen Trust is $2,097,336.02. 

COUNT I- CY PRES 

36. The plaintiff repeats and realleges each and every allegation contained in paragraphs 1 

through 35 above as though fully set forth herein. 

37. Because the Town has changed its form of government and no longer has a moderator to 

appoint a committee to oversee the construction of the Petersen Memorial Pool, it has 

become impossible for the Town to carry out the specific terms of Captain Petersen's will 

with respect to the construction of and payment for the Petersen Memorial Pool. 

38. Captain Petersen's will contain no provisions as to an alternative appointing authority for the 

committee to oversee the construction of the Petersen Memorial Pool. 
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39. Under the Town Charter, the decision to locate and construct a pool is an executive function 

reserved for the Mayor, and the fiscal and financial duties of the collector of taxes and trust 

fund commissioners are vested in the Director of Municipal Finance. 

40. Captain Petersen manifested a general intention to devote the funds to charitable purposes, 

specifically for the purpose of providing a swimming area for the citizens of Braintree, as 

well as a general intention to place the payment of funds for said pool under George H. 

Gerrior, Jr., the Tax Collector for the Town at the time of Captain Petersen's will. Both of 

these purposes will be served by allowing the construction of the Petersen Memorial Pool to 

be overseen by the Mayor and the payment of funds earned by the Petersen Trust to be 

disbursed by the Mayor in conjunction with the Director of Municipal Finance. 

41. There is no language in Captain Petersen's will to suggest that placing the construction of the 

Petersen Memorial Pool under the direction of the Mayor and authorizing the Mayor, in 

conjunction with the Director of Municipal Finance, to disburse funds from the Petersen 

Trust for said pool would not serve the public interest in accordance with Captain Petersen's 

interests. 

42. Captain Petersen's will manifests a general intention to devote the funds to charitable 

purposes, specifically to construct a swimming pool at Watson Park for the residents of 

Braintree. Because Watson Park did not contain adequate land for the construction of the 

Petersen Memorial Pool, it became impossible or impracticable for the Town to locate said 

pool at Watson Park, and therefore, this Honorable Court granted a fY pres petition to locate 

the Petersen Memorial Pool elsewhere in Town. 

43. Captain Petersen's will manifested a general intention to devote the funds to the charitable 

purpose of providing a water recreational facility for the residents of Braintree at Watson 
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Park, which purpose will be served by the location of a public "splash pad" at Watson Park, 

named after Captain Petersen. This "splash pad" would be in addition to the Petersen 

Memorial Pool which the Mayor plans to construct adjacent to Braintree High School. 

44. There is no language in Captain Petersen's will to suggest that using a portion of the funds 

from the Petersen Trust to design, construct, operate and maintain a "splash pad" at Watson 

Park would not serve the public interest in accordance with his wishes. 

45. There is no language in Captain Petersen's will to suggest that the construction of a water 

recreational facility at Watson Park under the direction of the Mayor and authorizing the 

Mayor, in conjunction with the Director of Municipal Finance, to disburse funds from the 

Petersen Trust for said water recreational facility would not serve the public interest in 

accordance with Captain Petersen's interests. 

COUNT II-DEVIATION 

46. The plaintiff repeats and reallleges each and every allegation contained in paragraphs 1 

through 45 above as though fully set forth herein. 

47. Owing to circumstances not known or anticipated at the time of the bequest, i.e., that the 

Town would alter its form of government and eliminate the position of moderator, the Town 

is unable to carry out the specific items of the Petersen Trust with respect to a committee 

appointed by the moderator to oversee the construction and expenditure of funds for the 

Petersen Memorial Pool. 

48. Captain Petersen's will contains no provision for an alternate appointing authority of the 

committee to oversee the construction and expenditure of funds for the Petersen Memorial 
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Pool in the event that the appointment of the committee pursuant to the terms of the will 

should become impossible. 

49. Captain Petersen manifested an intent to devote the funds to charitable purposes, specifically 

for the purpose of providing a swimming pool for the citizens of Braintree, as well as a 

general intention to place the payment of funds for said pool under George H. Gerrior, Jr., the 

Tax Collector for the Town at the time of Captain Petersen's will. Both of these purposes 

will be served by allowing the construction of the Petersen Memorial Pool to be overseen by 

the Mayor and the payment of funds from the Petersen Trust to be disbursed by the Mayor in 

conjunction with the Director of Municipal Finance. 

50. There is no language in Captain Petersen's will to suggest that transferring the responsibility 

for the construction of the Petersen Memorial Pool to the Mayor and the payment of funds 

from the Petersen Trust to the Mayor and Director of Municipal Finance will defeat or 

substantially impair the purpose for which the trust was created. 

51. Owing to the circumstances not known or anticipated at the time of the bequest, i.e., that the 

location of Watson Park would not be suitable for the Petersen Memorial Pool, the Town is 

unable to carry out the specific terms of the trust. 

52. Captain Petersen manifested a general intention to devote the funds to charitable purposes, 

specifically for the purpose of providing a swimming area located at Watson Park for the 

citizens of Braintree, which purpose will be served by allowing the surplus income earned by 

the Petersen Trust to be used for a similar charitable purpose, i.e., to fund construction, 

operational and maintenance costs associated with a recreational water facility known as a 

"splash pad" to be constructed at Watson Park. 
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53. There is no language in Captain Petersen's will to suggest that the use of the surplus income 

earned by the Petersen Trust to fund the construction, operational and maintenance costs 

associated with the "splash pad" would not serve the public interest in accordance with his 

wishes for a recreational water facility to be located at Watson Park. 

54. Requiring the Town to comply with the terms of the trust without provision for the funding 

of the construction, operational and maintenance costs associated with the "splash pad" 

would likely defeat or substantially impair the purpose for which the trust was created. 

55. Captain Petersen manifested an intent to devote the funds to charitable purposes, specifically 

for the purpose of providing a swimming pool for the citizens of Braintree, as well as a 

general intention to place the payment of funds for said pool under George H. Gerrior, Jr., the 

Tax Collector for the Town at the time of Captain Petersen's will. Both of these purposes 

will be served by allowing the construction of a public "splash pad", named after Captain 

Petersen, to be overseen by the Mayor and the payment of funds from the Petersen Trust to 

be disbursed by the Mayor in conjunction with the Director of Municipal Finance. 

56. There is no language in Captain Petersen's will to suggest that allowing said funds to be used 

to construct a public "splash pad" with the payment of funds for this purpose to be made 

from the Petersen Trust by the Mayor, in conjunction with the Director of Municipal Finance, 

will defeat or substantially impair the purpose for which the trust was created. 

WHEREFORE, the Plaintiff respectfully requests that this Court order that the 

terms of the trust created under Article Eight of Captain Petersen's will be administered 

£.V pres or to allow a reasonable deviation from the terms of the charitable trust created by 

Captain Petersen, pursuant to the Court's general equity powers, to allow: 
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a. the construction of the Petersen Memorial Pool to be overseen by the Mayor; 

b. funds from the Petersen Trust for the construction, operation and maintenance of the 

Petersen Memorial Pool to be expended by the Mayor, in conjunction with the 

Director of Municipal Finance; 

c. funds from the Petersen Trust to be used for the construction, operation and 

maintenance of a public "splash pad" at Watson Park to be named after Captain 

Petersen; 

d. funds from the Petersen Trust for the construction, operation and maintenance of the 

"splash pad" at Watson Park to be expended by the Mayor, in conjunction with the 

Director of Municipal Finance. 

e. and grant such other and further relief as this Court deems just and equitable. 
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Respectfully submitted, 
TOWN OF BRAINTREE, 

Town Solicitor 
Town of Braintree 

y (BBO#653873) 

One J.F.K. Memorial Drive 
Braintree, MA 02184 
Tel. 781-794-8153 
Fax 781-794-8305 



 

Exhibit J 
Judgment, dated January 10, 2012 

  



COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, SS. PROBATE AND FAMILY COURT 
C.A. NO. 11.Jo I 11:= c., ~ C, ~ -9? ( / 

TOWN OF BRAINTREE, 
Plaintiff 

) 
) 
) 
) 
) 

v. 

MARTHA COAKLEY as she is the ATTORNEY ) JUDGMENT 
GENERAL of the COMMONWEALTH OF ) 
MASSACHUSETTS, ) 

Defendant ) 
) 

Pursuant to G.L. c. 214, § I0B and with the Assent of the Attorney General, it is hereby 

ORDERED and ADJUDGED that the terms of the trust created under Article Eight of the will of 

Captain August J. Petersen shall be administered £Ypres to allow: 

a. the construction of the Petersen Memorial Pool to be overseen by the Mayor of the 

Town of Braintree; 

b. funds from the Petersen Trust used for the construction, operation and maintenance of 

the Petersen Memorial Pool to be expended by the Mayor, in conjunction with the 

Director of Municipal Finance; 

c. funds from the Petersen Trust to be used for the construction, operation and 

maintenance of a public "splash pad" at Watson Park and placing a suitable plaque 

indicating it was provided as a memorial to Sadie A. Petersen and Captain August J. 

Petersen; and 



d. funds from the Petersen Trust for the construction, operation and maintenance of the 

"splash pad" at Watson Park to be expended by the Mayor, in conjunction with the 

Director of Municipal Finance. 

So ordered. 

By the Court: ________________ _ 
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Petersen Pool Trust Report, Braintree Town Auditor, Appendix A  
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Town of Braintree 
Town Auditor – Petersen Pool Trust Report 
 
History/Facts: 
 

A former tugboat captain (August Petersen) bequeathed approximately $65,000 to the Town of 
Braintree (Town) back in 1963 for the purposes of constructing a swimming pool and necessary 
incidental buildings and equipment on Watson Park with the swimming pool to be named “The Petersen 
Memorial Pool.” These funds were accepted by the Town on March 23, 1964 to accomplish the 
purposes intended by the donor.  

For various reasons (i.e., land condition, construction of other fields and courts, etc.) a determination 
was made on August 16, 2000 by the Board of Parks and Playgrounds Commission that the Petersen 
Memorial Pool could not be located at Watson Park. This decision was later supported by the 
established Petersen Pool Siting Committee who also reached the same conclusion on March 15, 2002. 
The issue now became that Captain Petersen’s will had no alternative location for the pool, which meant 
the court would have to weigh in on a possible solution. On November 26, 2002, the Town received the 
decision from the Norfolk Probate and Family Court granting the amendment to the Petersen Trust 
document eliminating the location restriction. Years later the Town went back to the Norfolk Probate 
and Family Court to allow the trust fund to fund the operational and maintenance expenses associated 
with the Petersen Memorial Pool, which was granted by the court on December 12, 2006. 

In addition to Captain Petersen’s will, the Special Act (Act) passed on November 3, 2011 allowed the 
Town to lease land for the construction of a new recreational facility to consist of a pool and skating 
rink. This allowed the Town the authority to enter into a public/private partnership and lease the land 
(for a period of 50 years with an extension option). 

To this point this fund remained untouched, allowing the fund to grow to over $2,100,000 by the start of 
fiscal year 2013 (see Appendix A). This fund paid for the Petersen Splash Pad in Watson Park that 
opened in 2013, which cost approximately $393,000. Although Captain Petersen’s will did not mention 
the use of funds for a splash pad, the Town, once again, went in front of the Norfolk Probate and Family 
Court who granted permission on January 10, 2012 to allow these costs to be expended from the trust 
fund. Permission was also granted that the construction of the Petersen Memorial Pool be overseen by 
the Mayor of the Town of Braintree and funds from the Petersen Trust be used for the construction, 
operation and maintenance of the Peterson Memorial Pool to be expended by the Mayor, in 
conjunction with the Director of Municipal Finance. 

In 2014, the Town published a request for proposals (RFP) as called for in the Act and the recreation 
facility and pool project. Only one vendor submitted a proposal to the RFP, and thus the contract was 
awarded to 5 Capital Management of 521 Mount Hope Street (5 CM) through David Boucher, Paul 
Brooks and other partners in the business. On April 15, 2015, the Town and 5 CM signed an agreement 
titled “Lease and Development Agreement Components” (Components Agreement). Signatories for 5 
CM included, again, David Boucher and Paul Brooks. The Components Agreement set out the 
preliminary terms of the lease, including the Town’s financial contribution towards the design and 
construction of the Petersen Pool and related facilities and the corresponding milestones.  
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This agreement called for the design, engineering and plans of operations for the recreational facility, 
which would include a swimming pool and skating rink. The swimming pool would operate year round 
and be at least the size of a Junior Olympic pool. The skating rink would consist of at least one ice 
surface 200 feet long and 85 feet wide. The payment details in this agreement called for the Town to 
pay 5 CM a total of $1,500,000 in the following amounts at the following milestones: 

1. $250,000 at the signing of the agreement to develop preliminary plans for the design and 
engineering of the recreational facility. 

2. $250,000 upon the completion of the design and engineering plans required for permitting and 
form approved by the Town. Plans needed to be completed within 90 days of the signing of the 
contract. Failure would be a breach and may be able to recover the initial payment. 

3. $500,000 at the signing of the lease agreement. 
4. $500,000 at the issuance of building and planning permits sufficient to commence construction. 

At some point after the Components Agreement was signed, 5 CM essentially became BSC Partners, LLC 
(BSC). The parties remained the same, as did their business address. All subsequent filings and 
agreements reference BSC Partners and David Boucher and/or Paul Brooks. To date the Town has paid a 
combination of 5 CM and BSC a total of $1,000,000 as part of this agreement from the period of March 
2015 through February 2018. It should be noted that the Ground Lease signed by BSC on February 28, 
2018 contained the following schedule of performance and anticipated start dates: 

 
1. Install erosion and sediment controls – Anticipated Start Date: August 2018 
2. Remove existing pavement and structures in designated areas – Anticipated Start Date: August 

2018 
3. Rough grade site – Anticipated Start Date: September 2018 
4. Install storm water management system and site utilities – Anticipated Start Date: September 

2018 
5. Install building foundation – Anticipated Start Date: October 2018 
6. Place binder coat pavement and bring drainage system on line with inlet protection installed for 

all newly installed appurtenances – Anticipated Start Date: Mid-October 2018 
7. Install mitigation plantings along northern border, if seasonally appropriate – Anticipated Start 

Date: April 2019 
8. Fine grade site and loam and seed all disturbed areas – Anticipated Start Date: Mid-August 2019 
9. Install remaining landscaping – Anticipated Start Date: Mid-August 2019 
10. Place top coat payment – Anticipated Start Date: Mid-August 2019 
11. Project close out – Anticipated Start Date: End of August 2019 
12. Certificate of occupancy – Anticipated Start Date: September 2019 

None of these anticipated start dates were actually hit, as again, financing could not be secured and 
during the March/April of 2019 time frame the Town tried to terminate the BSC agreement. Eventually, 
E Street LLC was brought in to take over the assignment and relieve BSC of their duties. E Street signed 
the agreement in August of 2019 and will forgo the additional $500K estimated to be paid by the Town 
(per #4 on page 2 of this report). Even with E Street now taking over the job 5 CM/BSC are not off the 
hook in terms of possible breach of contract until the following are satisfied: 
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1. Assignment is executed 
2. BSC satisfies all financial obligations 
3. E Street obtains financing 
4. E Street obtains building permits 
5. Project construction obtains weather type status 

In addition, PMA Consultants (PMA) has been hired by the Town to be the Owner’s Project Manager 
(OPM) for this project on January 31, 2019 with all services to be performed by May 1, 2019. An 
amendment to this agreement with PMA subsequently occurred extending all services to be performed 
by December 31, 2020. 

As it currently stands trees have been cleared along with the top layer and excavation has begun in 
order to lay drainage and install underground utilities before the pouring of foundation will start; 
however, there is no set time frame for the completion of the project, especially given the current global 
pandemic. 

 



Town of Braintree
Financial History of August Petersen GL Funds (Since FY13)

Fund Type Activity Description Dates FY20 FY19 FY18 FY17 FY16 FY15 FY14 FY13
Start of Year (SOY) 853,007  855,571  1,149,021  1,308,989  1,547,320  1,780,112  1,758,011  2,124,357  

81 Revenue Interest revenue 6/23/2013 -           -           -               -               -               -               -               26,653        
81 Revenue Revenue 6/30/2013 -           -           -               -               -               -               -               300              
81 Expense Splash Pad 6/30/2013 -           -           -               -               -               -               -               (393,300)    
81 Revenue Interest revenue Monthly -           -           -               -               -               -               22,101        -               
81 Expense Five Capital Management 3/25/2015 -           -           -               -               - (250,000) -               -               
81 Revenue Interest revenue Monthly -           -           -               -               - 17,208 -               -               
81 Expense Five Capital Management 9/2/2015 -           -           -               -               (125,000)    -               -               -               
81 Expense Five Capital Management 12/2/2015 -           -           -               -               (125,000)    -               -               -               
81 Revenue Interest revenue Monthly -           -           -               -               10,573        -               -               -               
81 Revenue Revenue 8/7/2015 -           -           -               -               1,096          -               -               -               
81 Expense Five Capital Management 10/12/2016 -           -           -               (65,000)       -               -               -               -               
81 Expense Five Capital Management 6/13/2017 -           -           -               (103,063)    -               -               -               -               
81 Revenue Interest revenue Monthly -           -           -               8,095          -               -               -               -               
81 Expense Five Capital Management 12/28/2017 - -           (29,601) -               -               -               -               -               
81 Expense BSC Partners LLC 2/28/2018 - -           (302,337) -               -               -               -               -               
81 Revenue Interest revenue Monthly -           -           38,487        -               -               -               -               -               
81 Revenue Interest revenue Monthly - 14,011 -               -               -               -               -               -               
24 Expense PMA consultants 5/8/2019 - (9,180) -               -               -               -               -               -               
24 Expense PMA consultants 5/22/2019 - (1,785) -               -               -               -               -               -               
24 Expense PMA consultants 6/27/2019 - (5,610) -               -               -               -               -               -               
24 Expense PMA consultants 7/31/2019 (5,160)     - -               -               -               -               -               -               
24 Expense PMA consultants 8/28/2019 (4,745)     - -               -               -               -               -               -               
81 Expense Studio Troika 8/28/2019 (15,000)   -           -               -               -               -               -               -               
24 Expense PMA consultants 9/25/2019 (6,975)     -           -               -               -               -               -               -               
24 Expense PMA consultants 10/30/2019 (8,975)     -           -               -               -               -               -               -               
24 Expense PMA consultants 1/2/2020 (5,350)     -           -               -               -               -               -               -               
24 Expense PMA consultants 1/2/2020 (10,535)   -           -               -               -               -               -               -               
81 Expense Studio Troika 1/2/2020 (50,000)   -           -               -               -               -               -               -               
24 Expense PMA consultants 1/29/2020 (4,840)     -           -               -               -               -               -               -               
24 Expense PMA consultants 3/4/2020 (11,016)   -           -               -               -               -               -               -               
24 Expense PMA consultants 6/10/2020 (15,517)   -           -               -               -               -               -               -               
24 Expense PMA consultants 6/25/2020 (11,788)   -           -               -               -               -               -               -               
81 Revenue Interest revenue Monthly 7,988       -           -               -               -               -               -               -               

End of Year (EOY) 711,094  853,007  855,571      1,149,021  1,308,989  1,547,320  1,780,112  1,758,011  
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Town of Braintree
August Petersen GL Fund Expenditures (Since FY13)

Vendor Amount Service provided
BSC/5 Capital………… (1,000,000)  Lease/development agreement
PMA consultants…… (74,171)        OPM services
Studio Troika………… (65,000)        Architectural drawings

Total (1,139,171)  

Description Amount
Splash Pad……………… (393,300) 

Total Expenses (1,532,471)  
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Chapter 151 of the Acts of 2011, dated November 3, 2011 

  



[CHAPTER 151 OF THE ACTS OF 2011] 

 

AN ACT AUTHORIZING A DESIGN AND BUILD 

CONTRACT FOR AND LEASE OF A RECREATIONAL 

FACILITY IN THE CITY KNOWN AS THE TOWN OF 

BRAINTREE. 

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the 
authority of the same as follows: 

SECTION 1. (a) Notwithstanding any general or special law or any regulation to the contrary, the city 
known as the town of Braintree may enter into contracts for the design, construction, installation, 
operation, maintenance, repair, replacement and lease of town land for a new recreational facility to 
consist of a pool and skating rink as such contract may be necessary to ensure adequate services 
and to ensure the ability of the recreational facility to operate in full compliance with all applicable 
requirements of federal, state and local law; provided, however, that such contracts shall not be 
subject to the competitive bid requirements of sections 38A½ to 38O, inclusive, of chapter 7 of the 
General Laws, section 39M of chapter 30 and sections 44A to 44M, inclusive, of chapter 149 of the 
General Laws; provided further, that each such contract shall be awarded pursuant to chapter 30B of 
the General Laws, except for clause (3) of paragraph (b) of section 5, paragraphs (d), (e) and (g) of 
said section 5, clause (3) of paragraph (b) of section 6, paragraphs (e), (g), (h) and (i) of said section 
6 and sections 12 and 13. Any contract for the construction of the recreational facility shall be 
subject to sections 26 to 27H, inclusive, of chapter 149 of the General Laws. The town of Braintree 
may lease a parcel of land owned by the town on which the recreational facility shall be located, 
provided, however, that the contract to lease town-owned land for this purpose shall not be subject 
to the bidding requirements of section 16 of said chapter 30B.  

(b) The request for proposals for any such contract shall specify the method for comparing proposals 
to determine the proposal offering the lowest overall cost to the town and the highest overall benefit 
to the town including, but not limited to, all design costs, construction costs, capital equipment and 
capital improvement costs, operating and maintenance costs and projected revenue stream for the 
town. If a contract is awarded to an offeror who did not submit the proposal offering the lowest 
overall cost or the highest overall benefit to the town, the town shall explain the reason for the award 
in writing. 

(c) The request for proposals shall set forth mandatory performance guarantees that the recreational 
facility shall be required to meet, as constructed. The contract which is negotiated with the selected 
offeror based on the request for proposals shall obligate the selected offeror to meet such 
mandatory performance guarantees and shall set forth the minimum design requirements for 
construction and the acceptance tests to be conducted upon the completion of the construction to 
assure that the recreational facility is capable of meeting such performance guarantees.  

SECTION 2. (a) Notwithstanding section 3 of chapter 40 of the General Laws or any other general or 
special law to the contrary, a contract entered into pursuant to section 1 may provide for a term of at 
least 50 years and an option for renewal or extension of operation, maintenance, repair and 
replacement services for 1 additional term not exceeding 5 years. The renewal or extension shall be 



at the sole discretion of the town in accordance with the original contract terms and conditions or 
with contract terms and conditions more favorable to and acceptable to the town.  

(b) A contract entered into pursuant to this act may provide that the town shall not be exempt from 
liability for payment of the costs to design, construct, install, lease, permit, operate, maintain, repair 
and replace the recreational facility as necessary to ensure the ability of such facility to operate in full 
compliance with all applicable requirements of federal, state and local law; provided, however, that 
any costs relating to the design, construction, installation, permitting and leasing shall be amortized 
over a period that is no longer than the useful life of the recreational facility. The town’s payment 
obligation for services described herein shall be conditioned on the contractor's performance of such 
services in accordance with all contractual terms. 

(c) A contract entered into pursuant to this act may provide for such activities as may be deemed 
necessary to carry out the purposes authorized herein including, but not limited to, permitting 
services, equipment purchases, facility or land lease, equipment installation, repair and replacement, 
performance testing and operation, studies, design and engineering work, construction work, 
ordinary repairs and maintenance and the furnishing of all related material, supplies and services 
required for the construction, management, maintenance, operation, repair and replacement of the 
recreational facility. 

SECTION 3. (a) The chief procurement officer shall solicit proposals through a request for proposals 
which shall include those items in clauses (1) and (2) of paragraph (b) of section 6 of chapter 30B of 
the General Laws and the proposed key contractual terms and conditions to be incorporated into the 
contract, some of which may be deemed mandatory or nonnegotiable; provided, however, that such 
request for proposals may request proposals or invite nonmonetary options for the fulfillment of 
some contractual terms, as may be determined by the town. The request for proposals shall provide 
for the separate submission of price and shall indicate when and how the offerors shall submit their 
price proposals. The request for proposals shall require each offeror to submit with its proposal a 
plan of services detailing the plan for the design, construction, operation and maintenance of the 
recreational facility, any monetary payments to the town and any nonmonetary benefits to the town. 
The director of finance of the town of Braintree shall serve as the chief procurement officer.  

(b) Notwithstanding any other provision of this act, the chief procurement officer may use a request 
for qualifications prior to the request for proposals which shall serve as a basis for which the town 
creates a short list of offerors to receive such request for proposals. Statements of qualifications 
received in response to such request for qualifications shall be solicited and evaluated in a manner 
similar to that required for a request for proposals as set forth in this section. Only those offerors 
whose requests for qualifications are deemed highly advantageous shall be invited to submit 
proposals in response to the request for proposals. 

SECTION 4. The mayor shall appoint an evaluation committee, which shall consist of 1 
representative from the town council, 1 representative from the school committee, representatives 
from the town with knowledge of design, construction, engineering or operation of facilities similar to 
the recreational facility and other professionals with relevant experience. The evaluation committee 
shall not open any qualifications or proposals publicly. At the opening of the proposals, the 
evaluation committee shall prepare a register of proposals which shall include the name of each 
offeror and the number of modifications to the proposals, if any, received from each offeror. The 
register of proposals shall be open for public inspection. Notwithstanding section 7 of chapter 4 of 
the General Laws, until the time the contract is awarded, the contents of the proposals and any 
notes, minutes, evaluations or communications of the evaluation committee shall remain confidential 
and shall not be disclosed to competing offerors. 

SECTION 5. (a) Evaluations of the proposals and, if applicable, the statements of qualifications, 
shall be conducted by the evaluation committee. The evaluation committee shall prepare its 
evaluations of the nonprice proposals based solely on the criteria set forth in the request for 



proposals or statement of qualifications, as may be applicable. The evaluation committee shall 
specify in writing for each nonprice evaluation criterion included within the request for proposals or 
for each evaluation criterion set forth in the requests for qualifications a rating of highly 
advantageous, advantageous, not advantageous or unacceptable and the reasons for the rating. 
After completion of the preliminary evaluation of the nonprice proposals and the ratings set forth 
above, the price proposals shall be evaluated by the evaluation committee based solely on the price 
criteria set forth in the request for proposals. After the evaluation committee completes its evaluation 
of the proposals, the evaluation committee shall confer with the chief procurement officer and the 
evaluation committee and chief procurement officer shall jointly recommend the most advantageous 
proposals to the mayor. 

(b) The town shall make a preliminary determination of the most advantageous proposal from a 
responsible and responsive offeror taking into consideration price, estimated life-cycle costs, 
nonmonetary benefits to the town, revenue stream to the town and the other evaluation criteria as 
set forth in the request for proposals. Thereafter, the chief of staff and town solicitor shall negotiate 
all terms of the contract not deemed mandatory or nonnegotiable with such offeror. If after 
negotiation with such offeror, the mayor determines that it is in the town’s best interests, the mayor 
may direct the chief of staff and town solicitor to initiate negotiations with the next most 
advantageous proposal from a responsible and responsive offeror taking into consideration price, 
estimated life-cycle costs, nonmonetary benefits to the town, revenue stream to the town, and the 
other evaluation criteria set forth in the request for proposals and may negotiate all terms of the 
contract not deemed mandatory or nonnegotiable with such offeror. The mayor shall award the 
contract to the most advantageous proposal from a responsible and responsive offeror taking into 
consideration price, estimated life-cycle costs, nonmonetary benefits to the town, revenue stream to 
the town, the evaluation criteria set forth in the request for proposals and the terms of the negotiated 
contract. The mayor shall award the contract by written notice to the selected offeror within the time 
for acceptance specified in the request for proposals. The mayor and offeror may extend the time for 
acceptance by mutual agreement. The award of the contract shall be conditioned upon successful 
negotiation of all terms of the contract. 

SECTION 6. Any contract awarded pursuant to this act shall be subject to such terms and conditions 
as the chief of staff and town solicitor shall determine to be in the best interests of the town. Any 
such contract shall provide that prior to the construction of the recreational facility or modification or 
installation of new equipment thereto, the town shall cause an owner’s project manager to 
independently review and approve plans and specifications for such construction or installation. 
Such contract shall further provide that prior to acceptance of the recreational facility or modification 
or new equipment thereto, including work undertaken pursuant to section 7 and estimated to cost 
more than $100,000, the town shall cause an owner’s project manager to inspect the recreational 
facility or modification or new equipment thereto and certify that such construction, modification or 
installation has been completed in accordance with the approved plans and specifications. 

SECTION 7. The provisions of any general or special law or regulation relating to the advertising, 
bidding or awarding of contracts, to the procurement of services or to the design and construction of 
improvements, except sections 26 to 27H, inclusive, of chapter 149 of the General Laws, shall not 
be applicable to any selected offeror which is awarded a contract under this act. The construction of 
any new capital improvement or any renovation, modernization, installation, repair or replacement 
work estimated to cost more than $100,000 and not specifically included in the initial contract for the 
design, construction, installation, operation, maintenance, repair, replacement and lease of the 
recreational facility and modifications of any existing facilities relating thereto, shall be procured on 
the basis of advertised sealed bids; provided, however, that bids need not be solicited if the 
contractor causes any such construction, renovation, modernization, installation, repair or 
replacement work to be completed without direct or indirect reimbursement from the town or other 
adjustment to the fees paid by the town related to the recreational facility. Bids shall be based on 
detailed plans and specifications and the contract shall be awarded to the lowest responsible and 



eligible bidder. The contractor may act as an agent of the town in the solicitation of bids for the 
construction of any new capital improvement or for any renovation, modernization, installation, repair 
or replacement work pursuant to this section; provided, however, that the town shall cause an 
owner’s project manager or a qualified engineer to independently assess the need for such capital 
improvement, renovation, modernization, installation, repair or replacement work and to review and 
approve the contractor's proposed plans and specifications prior to advertising for bids. Based on the 
recommendation of the owner’s project manager or the qualified engineer, the town may approve, 
modify or reject the contractor's proposed plans and specifications. 

SECTION 8. Notwithstanding section 16 of chapter 30B of General Laws or any other general or 
special law, or rule or regulation to the contrary, the town may lease a parcel of town-owned land to 
the successful offeror selected pursuant to this act on which the recreational facility is to be located 
for a term of at least 50 years and an option for renewal or extension for 1 additional term not 
exceeding 5 years. A lease entered into under this act shall include a provision that the parcel to be 
leased shall only be used for a recreational facility to consist of a pool and a skating rink. 

SECTION 9. The selected offeror shall furnish to the town performance bonds, payment bonds, or 
other forms of security for the selected offeror's obligations, and insurance, satisfactory to the town.  

SECTION 10. This act shall take effect upon its passage. 

Approved, November 3, 2011. 
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LEASE AND DEVELOPMENT AGREEMENT COMPONENTS

This the day of April 2015

1. The parties, TOWN OF BRAINTREE, a Massachusetts Municipal
Corporation with principal offices at Town Hall, One JFK 
Memorial Drive, Braintree, Massachusetts, 02184, hereinafter 
called the LESSOR, agrees to LEASE and 5 Capital Management, 
a corporation with principal offices at 521 Moxmt Hope Street, 
North Attleborough MA, or a nominee under their control, 
hereinafter called the LESSEE , agrees to LEASE, upon the terms 
hereinafter set forth, the following described property:

2. The term of the LEASE shall be for fifty (50) years commencing from the
date of signing by the Mayor and the LESSEE, following the 
approval of the Town Council and the School Committee of the 
Town of Braintree.

3. The property being shown as an approximate six (6) acre portion of a 
property located on the campus of Braintree High School known as the former Carson Field, as 
shown , in Braintree, MA, Norfolk County, Massachusetts, 02184, and as more particularly 
described as Lot 1 on Exhibit A attached hereto, but subject to change to conform to the 
Approval Under the Subdivision Control Law Not Required plan to be prepared by the Town 
and approved by the Braintree Planning Board as may be required, hereinafter the “Property”.

4. Said Town Property is to be provided to the LESSEE free from 
encumbrances except those listed below, and subject to the following conditions:

a. liens for municipal betterments assessed after the date of this agreement;
b. provisions of existing building and zoning laws as well as Town’s General 

ordinances;
c. easements, restrictions other than those described in subparagraph e herein, 

and reservations of record, if any, so long as the same do not prohibit or 
materially interfere with the use of said Property as a recreational facility;

d. a lease restriction, for the full term of the lease, that said Property will only 
be used for recreational purposes and accessory uses thereto (including but 
not limited to sale of concessions and recreational related merchandise 
through a pro shop) subject to the approval of the LESSOR;

e. contingent upon approval of the lease of the Property by the Braintree Town 
Council and School Committee;

5, The LESSOR agrees to provide the following:

a. the approximate six acre parcel of land depicted in Exhibit A;

b. assistance in obtaining approval of the Town Council, School 
Committee, Planning Board, Zoning Board of Appeals and Conservation 
Commission. LESSOR will be a co-applicant with LESSEE for any

LEASE AND DEVELOPMENT AGREEMENT COMPONENTS 

This the lSfh_ day of April 2015 

1. The parties, TOWN OF BRAINTREE, a Massachusetts Municipal 
Corporation with principal offices at Town Hall, One JFK 
Memorial Drive, Braintree, Massachusetts, 02184, hereinafter 
called the LESSOR, agrees to LEASE and 5 Capital Management, 
a corporation with principal offices at 521 Mount Hope Street, 
North Attleborough MA, or a nominee under their control, 
hereinafter called the LESSEE , agrees to LEASE, upon the terms 
hereinafter set forth, the following described property: 

2. The term of the LEASE shall be for fifty (50) years commencing from the 
date of signing by the Mayor and the LESSEE, following the 
approval of the Town Council and the School Committee of the 
Town of Braintree. 

3. The property being shown as an approximate six (6) acre portion of a 
property located on the campus of Braintree High School known as the former Carson Field, as 
shown , in Braintree, MA, Norfolk County, Massachusetts, 02184, and as more particularly 
described as Lot 1 on Exhibit A attached hereto, but subject to change to conform to the 
Approval Under the Subdivision Control Law Not Required plan to be prepared by the Town 
and approved by the Braintree Planning Board as may be required, hereinafter the "Property". 

4. Said Town Property is to be provided to the LESSEE free from 
encumbrances except those listed below, and subject to the following conditions: 

a. liens for municipal betterments assessed after the date of this agreement; 
b. provisions of existing building and zoning laws as well as Town's General 

ordinances; 
c. easements, restrictions other than those described in subparagraph e herein, 

and reservations of record, if any, so long as the same do not prohibit or 
materially interfere with the use of said Property as a recreational facility; 

d. a lease restriction, for the full term of the lease, that said Property will only 
be used for recreational purposes and accessory uses thereto (including but 
not limited to sale of concessions and recreational related merchandise 
through a pro shop) subject to the approval of the LESSOR; 

e. contingent upon approval of the lease of the Property by the Braintree Town 
Council and School Committee; 

5. The LESSOR agrees to provide the following: 

a. the approximate six acre parcel of land depicted in Exhibit A; 

b. assistanc_e in obtaining approval of the Town Council, School 
Committee, Planning Board, Zoning Board of Appeals and Conservation 
Commission. LESSOR will be a co-applicant with LESSEE for any 



filings before the aforementioned Boards

the sum of One Million Five Hundred Thousand Dollars 
($1,500,000) for the design and construction of the Petersen Pool and 
related facilities to be provided in increments of two hundred fifty 
thousand dollars ($250,000) at the signing of an agreement by the 
LESSOR and LESSEE to develop preliminary plans for the design and 
engineering of the recreational facility ; two hundred fifty thousand 
dollars ($250,000) upon the completion of the design and engineering 
plans required for permitting in a manner and form approved by the 
LESSOR, provided the plans are completed no later than ninety (90) days 
from the signing of the agreement and failure to complete such plans 
within the agreed upon time shall constitute breach and entitle LESSOR 
to seek recovery of the initial payment, provided further that the design 
and engineering plans upon their completion and acceptance by LESSOR 
shall be the joint intellectual property of the LESSOR and LESSEE; five 
hundred thousand dollars($500,000) at the signing of the lease agreement 
by the parties, five hundred thousand ($500,000)at the issuance of 
building and planning permits sufficient to commence constmction;

the LESSOR, at its discretion may provide additional funding for 
the construction of the recreational facility through Community 
Preservation funds or “like kind” contributions which may include 
improvements to the surrounding land, additional parking, extension of 
utilities, water and sewer, grounds maintenance, provision of insurance or 
waiver of fees;

the LESSOR shall provide a schedule of Braintree Public School 
Braintree Youth Hockey and other Braintree youth sports organizations, 
practices, games and athletic events that will be hosted by the recreational 
facility on an agreed upon date annually.

6, The Leased premises may be used and occupied by the LESSEE and its 
servants, agents, employees and independent contractors for the design, constmction, 
maintenance and operation of a recreational facility. The LESSEE may store equipment, 
subject to the Ordinances of the Town, related to the operation and maintenance of the facility 
on the leased property. The LESSEE may, subject to the LESSOR’S approval, sub-lease the 
property, or recreational facility or the whole or parts thereof The LESSEE may, subject to 
compliance with

7. The LESSEE agrees to provide the following:
A. within the time frame set forth in Section 4(e) of this agreement; designs, 

engineering and plans of operation for a recreational facility that shall include the 
Captain August J. Petersen swimming pool and a skating rink. The pool shall operate 
year round and shall be at least Junior Olympic size (75 feet long by 70 feet wide, with a

filings before the aforementioned Boards 

c. the sum of One Million Five Hundred Thousand Dollars 
($1,500,000) for the design and construction of the Petersen Pool and 
related facilities to be provided in increments of two hundred fifty 
thousand dollars ($250,000) at the signing of an agreement by the 
LESSOR and LESSEE to develop preliminary plans for the design and 
engineering of the recreational facility ; two hundred fifty thousand 
dollars ($250,000) upon the completion of the design and engineering 
plans required for permitting in a manner and form approved by the 
LESSOR, provided the plans are completed no later than ninety (90) days 
from the signing of the agreement and failure to complete such plans 
within the agreed upon time shall constitute breach and entitle LESSOR 
to seek recovery of the initial payment, provided further that the design 
and engineering plans upon their completion and acceptance by LESSOR 
shall be the joint intellectual property of the LESSOR and LESSEE; five 
hundred thousand dollars($500,000) at the signing of the lease agreement 
by the parties, five hundred thousand ($500,000)at the issuance of 
building and planning permits sufficient to commence construction; 

d. the LESSOR, at its discretion may provide additional funding for 
the construction of the recreational facility through Community 
Preservation funds or "like kind" contributions which may include 
improvements to the surrounding land, additional parking, extension of 
utilities, water and sewer, grounds maintenance, provision of insurance or 
waiver of fees; 

e. the LESSOR shall provide a schedule of Braintree Public School 
Braintree Youth Hockey and other Braintree youth sports organizations, 
practices, games and athletic events that will be hosted by the recreational 
facility on an agreed upon date annually. 

6. The Leased premises may be used and occupied by the LESSEE and its 
servants, agents, employees and independent contractors for the design, construction, 
maintenance and operation of a recreational facility. The LESSEE may store equipment, 
subject to the Ordinances of the Town, related to the operation and maintenance of the facility 
on the leased property. The LESSEE may, subject to the LESSOR's approval, sub-lease the 
property, or recreational facility or the whole or parts thereof. The LESSEE may, subject to 
compliance with 

7. The LESSEE agrees to provide the following: 
A. within the time frame set forth in Section 4( e) of this agreement; designs, 

engineering and plans of operation for a recreational facility that shall include the 
Captain August J. Petersen swimming pool and a skating rink. The pool shall operate 
year round and shall be at least Junior Olympic size (75 feet long by 70 feet wide, with a 



one meter diving board, diving area with twelve (12) foot depth and twenty (20) foot 
head clearance and a walk in area. The skating rink shall consist of at least one ice 
surface 200 feet long and 85 feet wide. The rink may operate seasonally or year round. 
Both the rink and the pool shall be accessible to persons with disabilities and both shall 
meet the requirements to accommodate Massachusetts Interscholastic Athletic 
Association competition. Locker and meeting rooms for school sports teams, changing 
areas, spectator stands that accommodate at least 350 persons for the skating rink shall 
be provided. The LESSEE may at its discretion develop other recreational facilities on 
the property, subject to the approval of the LESSOR. The LESSOR shall have the final 
approval of the design and operational plan of the aforementioned facilities;

8. The LESSEE agrees to accommodate the schedule the LESSOR provides 
pursuant to subparagraph (e) of Section 5 at an agreed upon fee;

9. The LESSEE agrees to provide LESSOR with a mutually agreed upon 
schedule for public swimming and skating on not less than two days per week, not less 
than eight hours per week of swimming and eight hours per week of skating.

10. The LESSEE agrees to provide scheduling priority to the Town of Braintree 
School, recreational programs and youth sports organizations which may seek to rent or sub
lease the lessee’s facility.

11. The LESSEE shall be responsible for all real or personal property taxes 
payable on the facility. The LESSEE may, in good faith and upon reasonable grounds dispute 
or contest the validity of any taxes assessments or penalties and claims with respect to taxes; 
the LESSEE shall also provide for insurance of the recreational facility and its operation as 
required by the LESSOR;

12, The LESSEE agrees to make a payment to the LESSOR in accordance with 
the schedule contained in Exhibit B (upon approval from LESSOR of construction and 
design phase) which shall be attached and incorporated by reference into the final agreement;

13. The LESSEE may, as part of financing the design and constmction of the 
recreational facility, and with the LESSOR’S prior consent, mortgage or otherwise encumber 
lessee’s Leasehold Estate created by this lease, and assign this Lease as security for such 
mortgage.

a. in the event of the LESSEE’S default on the lease with LESSOR the mortgagee 
shall have the right to cure the LESSEE’S default within sixty (60) days of receiving notice of 
the lessee’s default. Such curing of the default shall prevent the lease from terminating and 
the mortgagee shall assume all rights and privileges of the LESSEE

b. in the event the LESSEE defaults on a mortgage for the design and 
constmction of the recreational facility, and the mortgagee, having provided the LESSOR with 
appropriate notice of said default chooses not to, the LESSEE shall be declared in default and 
the LESSOR shall have the right to cure the LESSEE’S default by assuming the payments on 
the mortgage, entering into a lease with a new lessee or by any other means LESSOR may 
deem appropriate. In the event the LESSOR has failed to take appropriate steps to cure

one meter diving board, diving area with twelve (12) foot depth and twenty (20) foot 
head clearance and a walk in area. The skating rink shall consist of at least one ice 
surface 200 feet long and 85 feet wide. The rink may operate seasonally or year round. 
Both the rink and the pool shall be accessible to persons with disabilities and both shall 
meet the requirements to accommodate Massachusetts Interscholastic Athletic 
Association competition. Locker and meeting rooms for school sports teams, changing 
areas, spectator stands that accommodate at least 350 persons for the skating rink shall 
be provided. The LESSEE may at its discretion develop other recreational facilities on 
the property, subject to the approval of the LESSOR. The LESSOR shall have the final 
approval of the design and operational plan of the aforementioned facilities; 

8. The LESSEE agrees to accommodate the schedule the LESSOR provides 
pursuant to subparagraph ( e) of Section 5 at an agreed upon fee; 

9. The LESSEE agrees to provide LESSOR with a mutually agreed upon 
schedule for public swimming and skating on not less than two days per week, not less 
than eight hours per week of swimming and eight hours per week of skating. 

10. The LESSEE agrees to provide scheduling priority to the Town of Braintree 
School, recreational programs and youth sports organizations which may seek to rent or sub
lease the LESSEE's facility. 

11. The LESSEE shall be responsible for all real or personal property taxes 
payable on the facility. The LESSEE may, in good faith and upon reasonable grounds dispute 
or contest the validity of any taxes assessments or penalties and claims with respect to taxes; 
the LESSEE shall also provide for insurance of the recreational facility and its operation as 
required by the LESSOR; 

12. The LESSEE agrees to make a payment to the LESSOR in accordance with 
the schedule contained in Exhibit B (upon approval from LESSOR of construction and 
design phase) which shall be attached and incorporated by reference into the final agreement; 

13. The LESSEE may, as part of financing the design and construction of the 
recreational facility, and with the LESSOR's prior consent, mortgage or otherwise encumber 
LESSEE's Leasehold Estate created by this lease, and assign this Lease as security for such 
mortgage. 

a. in the event of the LESSEE's default on the lease with LESSOR the mortgagee 
shall have the right to cure the LESSEE's default within sixty (60) days of receiving notice of 
the LESSEE's default. Such curing of the default shall prevent the lease from terminating and 
the mortgagee shall assume all rights and privileges of the LESSEE 

b. in the event the LESSEE defaults on a mortgage for the design and 
construction of the recreational facility, and the mortgagee, having provided the LESSOR with 
appropriate notice of said default chooses not to, the LESSEE shall be declared in default and 
the LESSOR shall have the right to cure the LESSEE's default by assuming the payments on 
the mortgage, entering into a lease with a new lessee or by any other means LESSOR may 
deem appropriate. In the event the LESSOR has failed to take appropriate steps to cure 



lessee’s default on the mortgage within one hundred and eighty (180) days of notice of 
default, the mortgagee shall assume the LESSEE’S interest and shall have the right to assume 
the rights and responsibilities of the LESSEE or, subject to the approval of the LESSOR, seek a 
new lessee. The LESSOR shall be responsible to the mortgagee for payments due during the 
one hundred and eighty day period.

c. the LESSEE shall not be entitled to enter into a second or subsequent mortgage 
or otherwise refinance or use as collateral for any loan the lease or the recreational facility 
without the approval of the LESSOR

14. The LESSEE shall communicate and cooperate with the LESSOR’S designee or 
designees on matters of scheduling, rental or use of the recreational facility for Braintree 
Schools, Braintree Youth Hockey, recreational, youth league organizations or public use.

15. Default by the LESSOR shall occur if the LESSOR fails to fulfill any of its 
obligations under the lease, and after having received appropriate notice from the LESSEE, 
failed to have complied with its obligations within ninety (90) days.

16. Default by the LESSEE shall occur if the LESSEE fails to meet any of their 
responsibilities or make any of the payments agreed to under this agreement to the LESSOR, or 
fails to fulfill its obligations to the LESSOR relating to the design, construction or operation of 
the recreational facility. In the event of any default relating to design the LESSEE shall have 
thirty (30) days from the date of notice by the LESSOR to cure the breach, in the event of 
non-payments, within sixty (60) days, with regard to breach related to maintenance and 
operations within forty-five (45) days.

FOI^ THE TO W^F BR4INTREE:

Joseph (1/ Sullivan, Mayo
-y ‘

FOR 5 CAPITAL MANAGEMENT:
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LESSEE's default on the mortgage within one hundred and eighty (180) days of notice of 
default, the mortgagee shall assume the LESSEE'S interest and shall have the right to assume 
the rights and responsibilities of the LESSEE or, subject to the approval of the LESSOR, seek a 
new lessee. The LESSOR shall be responsible to the mortgagee for payments due during the 
one hundred and eighty day period. 

c. the LESSEE shall not be entitled to enter into a second or subsequent mortgage 
or otherwise refinance or use as collateral for any loan the lease or the recreational facility 
without the approval of the LESSOR 

14. The LESSEE shall communicate and cooperate with the LESSOR's designee or 
designees on matters of scheduling, rental or use of the recreational facility for Braintree 
Schools, Braintree Youth Hockey, recreational, youth league organizations or public use. 

15. Default by the LESSOR shall occur if the LESSOR fails to fulfill any of its 
obligations under the lease, and after having received appropriate notice froin the LESSEE, 
failed to have complied with its obligations within ninety (90) days. 

16. Default by the LESSEE shall occur if the LESSEE fails to meet any of their 
responsibilities or make any of the payments agreed to under this agreement to the LESSOR, or 
fails to fulfill its obligations to the LESSOR relating to the design, construction or operation of 
the recreational facility. In the event of any default relating to design the LESSEE shall have 
thirty (30) days from the date of notice by the LESSOR to cure the breach, in the event of 
non-payments, within sixty (60) days, with regard to breach related to maintenance and 
operations within forty-five (45) days. 

F ~E TO~,F )3¾!NTREE: 

/,!';/(·,,~ ✓/ 
/ Sullivan, Mayo/ 

FOR 5 CAPITAL MANAGEMENT: 

V 



 

Exhibit N 
Ground Lease, dated February 28, 2018, p. 1 

  



GROUND LEASE 

This Ground Lease (this "Ground Lease") is entered into as of this 28th day of February. 2018 
by and between the Town of Braintree, a Massachusetts municipal corporation, having a 
principal place of business at One JFK Memorial Drive, Braintree, Massachusetts (the ''Town") 
and BSC Partners LLC, a Massachusetts limited liability company, having a place of business at 
1395A Commerce Way, Attleboro, MA (the "Tenant"). 

RECITALS 

WHEREAS, pursuant to Chapter 151 of the Acts of 201 I (the "Legislation"), the Town 
was authorized to issue requests for proposals and to enter into contracts for the .. design, 
construction, installation, operation, maintenance, repair, replacement and lease of town-owned 
land for a new recreational facility:• including a pool and a skating rink, and to lease said land 
for a term of at least 50 years, and an option for one additional term not exceeding five years at 
the Town's discretion; and, 

WHEREAS, pursuant to the Town's Request for Proposals dated September 24, 2014 
entitled "Recreation Facility Design, Construction, and Management" for the design, 
construction, and operation of a skating rink/swimming pool complex on a six-acre parcel of 
land located on the campus of Braintree High School (the "RFP"), the Town has accepted 
Tenant's proposal (the "RFP Proposal") for a lease of the Premises (as defined in Section 1.1 
below) to construct certain improvements for use as a recreational facility, including two ice 
rinks, a pool, and related facilities (the "Facility"), subject to the terms and conditions set forth 
herein; and 

WHEREAS, on April 15, 2015, the Mayor of the Town and the Tenant executed a 
document entitled "Lease and Development Agreement Components" (the "Components 
Agreement"), which outlined the understanding of the parties relative to the design, 
construction, and operation of the Facility, including the site of the Facility, the contribution of 
Town funds from the August J. Petersen Trust Fund towards the cost of plans for the design and 
engineering of the Facility, and the general size and design of the Facility, but said Components 
Agreement did not itself constitute a lease of the Facility site; and, 

WHEREAS, subsequent to the execution of the Components Agreement and in 
accordance with its provisions, the Town has provided funds to the Tenant for the cost of 
preparing design plans, and the Tenant, with the Town as Co-Applicant, has applied to the 
Braintree Planning Board for a Special Permit and Site Plan Review, to the Conservation 
Commission for an Order of Conditions, and to the Zoning Board of Appeals for a variance from 
parking requirements; and, 

WHEREAS, the Town Council voted on August 11, 2015, to transfer the care, custody, 
and control of the Premises to the Mayor for the purposes of leasing the Premises for the 
construction, operation, and maintenance of a pool/rink facility on the Premises, and to authorize 
the Mayor to execute any documents needed to carry out said vote; and, 























































































 

Exhibit O 
Braintree Town Solicitor Nicole I. Taub to David Boucher, BSC Partners, LLC, dated 

April 3, 2019 
  



Joseph C. Sullivan 
Mayor 

April3,2019 

BSC Partners, LLC 
c/o David Boucher 
1395A Commerce Way 
Attleboro, MA 02703 

TOWN OF BRAINTREE 
OFFICE OF THE TOWN SOLICITOR 

One JFK Memorial Drive 
Braintree, Massachusetts 02184 

Tel: 781-794-8153 Fax: 781-794-8305 

Re: Braintree Sports Complex 

Dear Mr. Boucher, 

Nicole I. Taub 
Town Solicitor 

Delivered In Hand 

As you know, BSC Partners, LLC (BSC) has failed to obtain financing for the Braintree Sports 
Complex (Complex) and, based on recent conversations, does not have the funding necessary to 
proceed with the project. As you know, there are several governing documents relating to the 
development, construction and operation of the Complex, starting with the special legislation 
enacted to allow this project to move forward and culminating with the execution of the ground 
lease (Lease) on February 28, 2018. Given the amount of time that has passed since the selection 
ofBSC and the execution of the Lease, and the lack of progress on this project, the Town has 
serious concerns about BSC' s current perfonnance and plans for completing this project. As 
detailed below, BSC has failed to complete its obligations as set forth in the Lease and as of the 
date of this correspondence is in default requiring tenni~ation. 

Article 3 
Section 3.1-Project. 

The Lease sets forth clear responsibilities for both parties regarding the funding of this project, 
including BSC's agreement to ''make diligent efforts to obtain financing" within ninety (90) days 
from the expiration date of the latest appeal period of the latest obtained permit. 1 See Section 
3.l(c). More than ten (10) months have passed since the latest appeal period of the latest 
obtained permit and BSC has failed to "demonstrate to the Town through written 
documentation" that it has obtained a commitment of sufficient financing to commence and 

1 The Order of Conditions was approved by the Conservation Commission on March 1, 2018 and issued on March 7, 
2018. The appeal period expired on May 7, 2018. As a result, BSC was required to obtain financing no later than 
August 5, 2018. 

1 



complete the construction of the project. Therefore, BSC is in violation of the Lease and the 
Town is exercising its right to tenninate pursuant to Section 3.l(c), effective May 3, 2019. 

Section 3.5-Manner of Construction,· Cost of Project. 

In addition to the obligation to obtain financing, BSC maintains a responsibility to ''pay ( or cause 
to be paid) all costs and expenses associated with the Facility, Tenant Improvements or Tenant 
Work (including, without limitation, all architectural, engineering, construction, legal and 
consultant fees and costs, other than payments agreed to and made under the terms of the 
Components Agreement)." To "offset design, engineering, permitting, and construction costs," 
and in recognition of the public benefits arising from ~e construction of the project, the Town 
agreed to provide a total payment in the amount of one and a half million dollars ($1,500,000.00) 
towards the project. To date, the Town has disbursed one million dollars ($1,000,000.00) to BSC 
for the preparation of preliminary and final design and engineering plans and permitting costs. 
See Section 15.1. Despite the Town's commitment of funds as set forth in the Lease, BSC has 
been unable to produce the necessary construction documents to obtain a building permit and 
begin construction. Based on recent discussions, this is the result of outstanding balances to the 
vendors contracted by BSC to perform these services. As noted above, these outstanding costs 
are the responsibility of BSC and the failure to pay these expenses constitute an event of default 
pursuant to Article 11, Section 11.1 ( d) and 11.2 of the Lease. In the event that BSC is able to 
secure financing and commence construction, thereby rendering the above termination null and 
void, it must also cure this default through payment of all outstanding balances no later than May 
3, 2019 in order to prevent the expiration and termination of the Lease due to the Event of 
Default described herein. See Sections 11.1 ( d) and 11. 2. 

Further, please be advised that the termination of the Lease does not relieve BSC from liability to 
pay any outstanding costs, or other obligations, relating to the project. See Sections 4.2(a) and 
11. 7. As such, the Town demands that BSC fulfill its obligations as previously agreed and pay all 
outstanding balances in full. Also, to the extent there are any construction documents, plans and 
specifications not previously provided, the Town demands production in the event of a 
termination of the Lease. 

For these reasons, and the overwhelming evidence that BSC has not met the obligations outlined 
in the Lease, this letter shall service as notice that the Lease shall terminate in thirty (30) days, 
effective May 3, 2019, ifBSC fails to cure the defaults identified herein. Upon the termination of 
the Lease, title to the facility, all tenant improvements and any design plans relating to the 
Complex shall immediately vest in the Town and shall be surrendered. 

If you have any questions please contact me at (781) 794-8153. 

Sincerely, 

~/~J J-
Nicole I. Taub{ {U_ 

cc: Scott F. Lacy, Esq., 11 Robert Toner Boulevard, Suite 5, North Attleboro, MA 02760 
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Exhibit P 
Lease and Development Agreement Components Modification Agreement, dated 

September 26, 2019 
  



LEASE AND DEVELOPMENT AGREEMENT COMPONENTS 
MODIFICATION AGREEMENT 

THIS LEASE AND DEVELOPMENT AGREEMENT COMPONENTS 
MODIFICATION AGREEMENT ("Agreement") made this J l, day of September, 2019, by 
and between the Town of Braintree, a Massachusetts municipal corporation having a principal 
place of business at One JFK Memorial Drive, Braintree, Massachusetts ("Lessor"), and E Street 
LLC 1, with an address of 1105 E Street, Dedham, MA 02026 ("Assignee"). 

WITNESSETH: 

WHEREAS, Lessor and 5 Capital Management, Inc. ("Assignor 2") entered into that 
certain Lease and Development Agreement Components dated April 15, 2015 (hereinafter 
referred to as the "Development Agreement"), pursuant to which Assignor 1 agreed to lease from 
Lessor the Premises stated therein and agreed to the development, use and operations thereon; 
and 

WHEREAS, the Development Agreement was assigned by Assignor 2 to Assignee in 
accordance with that certain Assignment and Assumption Agreement dated of even date (the 
"Assignment Agreement"); and 

WHEREAS, in connection with the Assignment Agreement, and as a condition to the 
effectiveness thereto, the parties hereto desire to modify the Development Agreement with 
respect to Assignee's obligations and timetable for performance, all as more specifically detailed 
below. 

WHEREAS, the parties hereto desire to amend and supplement the Development 
Agreement, all as hereinafter provided. 

NOW THEREFORE, in consideration of the foregoing and the sum of Ten Dollars 
($10.00) and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, and the mutual promises contained herein, the parties hereto, intending to 
be legally bound, agree as follows: 

1) Recitals. Each of the foregoing recitals and representations form a material part 
of this Agreement and are incorporated herein by this reference. 

2) From and after the effective date hereof, Assignee shall be deemed to be the 
LESSEE named under the Development Agreement. 

3) To Strike Section 5. subsection (c) in its entirety and replace with the following: 
"the sum of One Million Dollars ($1 ,000.000) for the design and construction of the Petersen 
Pool and related facilities. which has been paid in full as of the date of the execution of this 
Modification." 

1 Or nominee 



4) Defined Terms. Terms that are defined in the Development Agreement shall have 
the same meanings when such terms are used in this Agreement. 

5) Time is of the Essence. Time is of the essence with respect to each and every 
obligation arising under this Agreement and the Development Agreement. 

6) Binding Effect. All of the covenants and agreements herein contained shall be 
binding upon and shall inure to the benefit of the parties hereto and their respective heirs, 
representatives, successors and assigns. 

7) Confirmation of Terms. All of the terms, covenants and conditions of the 
Development Agreement, except as are herein specifically modified and amended, shall remain 
in full force and effect, and are hereby adopted and reaffirmed by the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and 
date set forth above. 

WITNESS: LESSOR: 
TOWN OF BRAINTREE: 

WITNESS: LESSEE: 
E STREETLLC 

:Jia 
4817-6911-9128.l 
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Exhibit Q 
Ground Lease Modification Agreement, dated September 26, 2019 

  



GROUND LEASE MODIFICATION AGREEMENT 

THIS GROUND LEASE MODIFICATION AGREEMENT ("Agreement") made this 
~ day of September, 2019, by and between the Town of Braintree, a Massachusetts 

municipal corporation having a principal place of business at One JFK Memorial Drive, 
Braintree, Massachusetts ("Town"), and E Street LLC1 , with an address of 1105 E Street, 
Dedham, MA 02026 ("Assignee"). 

WITNESSETH: 

WHEREAS, Town and BSC Partners LLC ("Assignor I") entered into that certain 
Ground Lease Agreement dated February 28, 2018 (hereinafter referred to as the "Ground 
Lease"), pursuant to which Assignor 1 leased from Town the Premises stated therein; and 

WHEREAS, the Ground Lease was assigned by Assignor 1 to Assignee in accordance 
with that certain Assignment and Assumption Agreement dated of even date (the "Assignment 
Agreement"); and 

WHEREAS, in connection with the Assignment Agreement, and as a condition to the 
effectiveness thereto, the parties hereto desire to modify the Ground Lease with respect to 
Assignee's obligations and timetable for performance, all as more specifically detailed below. 

WHEREAS, the parties hereto desire to amend and supplement the Ground Lease, all as 
hereinafter provided. 

NOW THEREFORE, in consideration of the foregoing and the sum of Ten Dollars 
($10.00) and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, and the mutual promises contained herein, the parties hereto, intending to 
be legally bound, agree as follows: 

I) Recitals. Each of the foregoing recitals and representations form a material part 
of this Agreement and are incorporated herein by this reference. 

2) From and after the effective date hereof, Assignee shall be deemed to be the 
Tenant named under the Ground Lease. 

3) To strike the following from Article I, Section l.l(a): "The right to permit, construct, 
use, repair, maintain, replace, and operate two indoor hockey rinks and a swimming poo1, 
together with ancillary uses thereto, including: locker rooms and changing areas; spectator- areas; 
physical therapy, training, concessions and other accessory businesses as shown on plans 
incorporated and referenced in Required Permits; and offices, meeting rooms, and conference 
facilities (the "Facility"), as described herein and the Use Schedules" and replace with "The right 
to permit, construct, use, repair, maintain, replace and operate a recreational facility that shall 
include the Captain August J. Petersen swimming pool, at least one full size ice surface, one half 
sheet ice surface and any other recreational facilities subject to the approval of the Town, 
together with ancillary uses thereto, including: locker rooms and changing areas; ~l)ectator areas; 

1 Or nominee 



physical therapy, training, concessions and other accessory businesses as shown on plans 
incorporated and referenced in Required Permits; and offices, meeting rooms, and conference 
facilities (the "Facility"), as described herein and the Use Schedules." 

4) To strike the following from Article I, Section 1.3: "Since a Phase I Environmental 
Site Assessment has not yet been fully completed, the Tenant does not waive all rights to object 
to the condition thereof and does not assume all risks in connection therewith the Premises. In 
the event that the Phase I Environmental Site Assessment identifies a recognized environmental 
condition on the Premises or specifically requires specific testing or sampling pursuant to a 
Phase II Environmental Site Assessment, the Tenant shall have the right to terminate this 
Agreement, unless the Town assumes sole responsibility and cost for any required testing, 
sampling and/or remediation, and the subject Agreement is amended to reflect the same." 

5) To strike from Article I, Section l.4(b): "Two skating rinks with ice surfaces 200 feet 
long and 85 feet wide, with spectator stands to accommodate 750 people for one of the rinks" 
and replace with "One skating rink with an ice surface 200 feet long and 85 feet wide, with 
spectator stands to accommodate 7 50 people and one half sheet with an ice surface 90 feet by 90 
feet." 

6) To add Article I, Section 1.4 as (d): "A turf surface not to exceed 180 feet in length 
and 100 feet in width." 

7) To add to Article I, Section l .4(c): "Both the rinks, the turf field and the pool." 

8) To strike the following from Article 3, Section 3.l(a): "Tenant shall commence 
work on the Project constructing the Facility and Tenant Improvements within ninety (90) days 
following the later of (i) the receipt by Tenant of all Required Permits, defined below, beyond 
applicable appeal periods and (ii) the closing on the Initial Project Financing, as such period may 
be affected by Unavoidable Delay as defined in Section 3.l(b) below (the "Outside Construction 
State Date"), which permits and financing Tenant shall diligently pursue and which construction 
Tenant shall thereafter diligently and continuously prosecute to Final Completion (as defined 
below) in accordance with the Schedule of Performance, provided below." And replace with 
"Tenant shall commence work on the Project constructing the Facility and Tenant Improvements 
within thirty (30) days following the later of (i) the receipt by Tenant of all Required Permits, 
defined below, beyond applicable appeal periods and (ii) the closing on the Initial Project 
Financing, as such period may be affected by Unavoidable Delay as defined in Section 3 .1 (b) 
below (the "Outside Construction State Date"), which permits and financing Tenant shall 
diligently pursue and which construction Tenant shall thereafter diligently and continuously 
prosecute to Final Completion (as defined below) in accordance with the Schedule of 
Perfonnance, provided below." 

9) To strike the following from Article 3, Section 3.1 (a): "The date upon which Final 
Completion of the Project occurs shall be referred to herein as the "Final Completion Date," 
which shall occur not later than twenty-four (24) months from the latest date beyond applicable 
appeal periods of the Required Permits unless extended pursuant to Section 3 .1 (b) due to the 
occurrence of a Unavoidable Delay or for other reasons described in this Ground Lease." And 

2 



replace with "The date upon which Final Completion of the Project occurs shall be referred to 
herein as the "Final Completion Date," which shall occur not later than fifteen (15) months from 
the latest date beyond applicable appeal periods of the Required Permits unless extended 
pursuant to Section 3.l(b) due to the occurrence of a Unavoidable Delay or for other reasons 
described in this Ground Lease." 

10) To strike the following from Article 3, Section 3. l(c): "If Tenant is unable to 
demonstrate to the Town through written documentation, within ninety (90) days from the 
expiration date of the latest appeal period of the latest obtained Required Permit, that Tenant has 
obtained a commitment of sufficient financing from institutional or other sources to commence 
and complete the construction of the Project, the Town may terminate this Ground Lease upon 
thirty (30) days written notice to Tenant; provided, however, that if Tenant obtains said financing 
within such 30-day period, such termination notice shall be null and void and this Ground Lease 
shall continue in full force and effect." And replace with "If Tenant is unable to demonstrate to 
the Town through written documentation, within sixty (60) days from the execution of this 
Amendment, that Tenant has obtained a commitment of sufficient financing from institutional or 
other sources to commence and complete the construction of the Project, the Town may 
terminate this Ground Lease upon thirty (30) days written notice to Tenant; provided, however, 
that if Tenant obtains said financing within such 30-day period, such termination notice shall be 
null and void and this Ground Lease shall continue in full force and effect." 

1 l)To strike the following from Article 3, Section 3.3(a): "If, despite Tenant's diligent 
efforts, Tenant is unable to obtain all Required Permits, including any license needed for the 
operation of amusement devices within the Facility, for the initial construction of the project by 
June 30, 2018, Tenant shall have the right to terminate this Ground Lease by written notice to the 
Town." And replace with "If, despite Tenant's diligent efforts, Tenant is unable to obtain all 
Required Permits, including any license needed for the operation of amusement devices within 
the Facility, for the initial construction of the project by November 30, 2019, Tenant shall have 
the right to terminate this Ground Lease by written notice to the Town." 

12)To strike the following from Article 15, Section 15.1: "In recognition of the public 
benefits arising from the construction of the Project, and the fulfillment of the intended use of 
funds bequeathed to the Town from Captain Petersen as a gift for the specific purpose of the 
construction of a swimming pool to serve Town residents (the original gift, as augmented by 
subsequent investment proceeds, being designated as the "Donated Funds"), the Town agreed in 
the Components Agreement to a schedule of payments by the Town to the Tenant from the 
Donated Funds, to offset design, engineering, permitting and construction costs, in a total 
amount of One Million and Five Hundred Thousand Dollars ($1,500,00) ("Town's Financial 
Contribution"). As of the date of the execution of this Lease, the Town has paid $697,663.32 
towards the preparation of preliminary and final design and engineering plans and other costs 
associated with the permitting process ("Prior Contribution"). Notwithstanding any provision to 
the contrary in the Components Agreement, the schedule for the payment of the remaining 
portion of the Town's Financial Contribution shall be as follows: ... " And replace with "In 
recognition of the public benefits arising from the construction of the Project, and the fulfillment 
of the intended use of funds bequeathed to the Town from Captain Petersen as a gift for the 
specific purpose of the construction of a swimming pool to serve Town residents (the original 
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gift, as augmented by subsequent investment proceeds, being designated as the "Donated 
Funds"), the Town agreed to a schedule of payments by the Town to the Tenant from the 
Donated Funds, to offset design, engineering, permitting and construction costs, in a total 
amount of One Million Dollars ($1,000,000) ("Town's Financial Contribution"), which as of the 
date of the execution of this Modification has been paid in full." 

13)To strike from Article 15, Section 15.1, subsections (a) and (b). 

14) To strike the following from Article 16, Section 16.2: "BSC Partners, LLC, c/o David 
Boucher, 1395A Commerce Way, Attleboro, MA 02703-With a copay to: Scott F. Lacey, Esq., 
11 Robert Toner Boulevard, Suite 5, North Attleborough, MA 02760." And replace with "E 
Street LLC, c/o Paul Cokinos, 1105 E Street, Dedham, MA 02026--With a copy to: Bob Kelley, 
Esq., 656 Canton Ave., Milton, MA 02186. 

15) Defined Terms. Terms that are defined in the Ground Lease shall have the same 
meanings when such terms are used in this Agreement. 

16) Time is of the Essence. Time is of the essence with respect to each and every 
obligation arising under this Agreement and the Grom1d Lease. 

17) Binding Effect. All of the covenants and agreements herein contained shall be 
binding upon and shall inure to the benefit of the parties hereto and their respective heirs, 
representatives, successors and assigns. 

18) Confirmation of Terms. All of the terms, covenants and conditions of the Ground 
Lease, except as are herein specifically modified and amended, shall remain in full force and 
effect, and are hereby adopted and reaffirmed by the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and 
date set forth above. 

WITNESS: TOWN: 
TOWN OF BRAINTREE: 

Kl~ 
7 .j 7 

WITNESS: 

4849-0449-2440. l 

4 



Exhibit R  
Memorandum from Solicitor Nicole I. Taub to Braintree Planning Board Chair Robert 

Harnais, with attachment (emphasis and notation added), dated August 15, 2019 



. , 

Joseph C. Sullivan 
Mayor 

TOWN Of BRAINTREE 
OFFICE OF THE TOWN SOLICITOR 

One JFK Memorial Drive 
Braintree. Massachusetts 021 84 

Tel· 781-794-8153 Fax: 781-794-8305 

To: Robert Hamais, Chairman, Planning Board 
Members of the Planning Board 

From: Nicole I. Tau9 
Town Solicit~ 

Re: Braintree Athletic Complex (a/k/a Petersen Pool) 
Planning Board File 15-19 

Date: August 15, 2019 

Chairman Harnais and members of the Board, 

Nicole I. Taub 
Town Solicitor 

As you lmow, on January 25, 2018, the Planning Board approved a Special Permit and Site Plan 
Review for the development of the Braintree Athletic Complex (a/k/a Petersen Pool). In addition 
to your approval, the project obtained Conservation Commission and Zoning Board of Appeals 
approvals. Due to unanticipated circumstances, the construction has not proceeded as originally 
estimated with the original development team. We have now begun to work with a new 
development entity, E Street LLC, through its Manager Mr. Paul Cokinos to begin construction 
of the facility this month. Mr. Cokinos is an experienced developer and operator of other similar 
entities such as the Boch Ice Center located in Dedham, MA. 

As part of his due diligence and start of site construction, discussions concerning the building 
footprint have resulted in a request before the Planning Board to down size the building footprint 
through a minor modification prior to the start of construction. Attached is a narrative of the 
proposed change as well as the approved site plan superimposed with the proposed footprint for 
the Planning Board's consideration as a minor modification. 

Mr. Cokinos and I, along with Steven Rusteika from PMA Consultants, LLC, will be in 
attendance at the Planning Board meeting on August 20, 2019 to answer any questions or 
concerns you may have relative to this request and to introduce the new development team. We 
look forward to working with the Board to move this project fo~~· ,--. _ ... _ ./::· 

Thank you. 

ExhibitR 



PROJECf UPDATE AND SUMMARY 

Reference: Town of Braintree Department of Planning and Community Development 
Site Plan Review and Special Permit 
Braintree Athletic Complex (a/k/a Peterson Pool) 
128 Town Street (Planning Board File #15-19) 
Date of Decision is January 26, 2018 

The following Materials of Record, previously provided to the Department of Planning and 
Community Development, remain unchanged: 

• Site Plans provided by Level 1 Design Group, 249 South Street- Unit #1, Plainville, MA. 
02762 

• Drainage Calculations provided by Level 1 Design Group, 249 South Street - Unit #1, 
Plainville, MA. 02762 

e Traffic Report provided by Kenneth P. Cram of Bayside Engineering 

The following documents and items represent changes to the original submission: 
e Architectural Drawings provided by Studio TROIKA, 15 Channel Street - Suite 104, Boston, 

MA. 02210 and HONCO Steel Buildings 
o An architectural rendering of the proposed building is included below. 

• Building Size (see attached preliminary drawing) 
o Previously Approved building: 87, 713± s.f. 
o Proposed Multi-Sport Building: 70,904.2± s.f. 
o Proposed Connected Pool Building: 13,690.2± s.f. 

11 Total Proposed Building: 84,594.4± s.f. 
0 Reduction in Building square footage of 3,118.6± s.f. 

0 The majority of the building square footage reduction in this scenario (see attached 
preliminary drawing) is towards the abutting residential properties allowing for an increase 
in distance at the closest point from 100' to 111.3', and an increase in offset from the 
closest receptor (the closest residential house, near Granite Street) from 128.2' to 147.2'. 

e The reduction will not have significant net effect on drainage but will decrease the overall 
system load on the system in the rear. The rear system is where roof flow was directed and 
with the decrease in total building area is where the reduction in flow will be realized. 

e Initial Program included two full size ice rinks and one Junior Olympic size pool, no diving 
well. The Updated Program will include one full size ice rink, one half-size ice rink, Olympic 
pool, potentially with a diving well, batting cages and a one full size multi-use turf field (i.e., 
lacrosse, soccer, etc). The Updated Program is in response to recent market changes and 



demands for various athletic facilities in addition to ice rinks. The Updated Program meets 
the Town's requirements and demand for athletic facilities. 

Note: The Updated Program will be accommodated within a building footprint smaller than 
the original plan. 

Architectural Rendering of Proposed Facility 



NOTE: ORIGINAL DOCUMENT AM ENDED 
TO SHOW MODIFICATIONS TO SITE PLAN, 
AS OF 8/20/2019 PLANNNING BOARD 
MEETING 

- toe>-- ecwnut 
~ 

--illID--
~ 

al-< 

' I 

r------

- • - 1UttJI -w- r-~z=o~N~IN~G~BY~-~~~W~R~E_Q_U_IR~E~M-E~N-T-S-- ~ @ID;_ 
r---- - -----.......;..'-------'--'---l C) D.(i:uD(: IIANill.1 

-t-lllt:TlleAL - I!-

-C::-c:A.S -o-
- s -SAHrt/Jlt'fsr-c,t 

..E.... """"" ...L .. ............. ., 
0 ~~.,._-v 'i ... "'WQ.L e 

... ,.. ~· _..._ 
:>-O - CAT'Ot IUh 

_ __ a_ 

-- .... ! == .,. .. """"""' ..-{!l[lhc 

JL ,..,_ 
KAT a,.l,lJ3 9\ 
Sl.TAt)C),ln>C[ - •-

0 ""'""" I> 

e ""' e• 
'l>. UMYl'O.C 'U, 

-'- POST toCATCII VA.t.-.C ---I-=-, 
numc-=>i -

ZONING DISTRICT: WATERSHED HIGHWAY BUSINESS 
USE: INDOOR RECREATION 

REQUIRED PROPOSED 
l.UN. LOT AREA S.F. 43,560 638.997 
MIN. LOT FRONTAGE ,so· 1159.78" 
FRONT YARD SE18AO< so· 107.0' 
SIDE YARD SE1BACK 30• 100· 
REAR YARD S.:TBACK so· 125.4' 
MAX. BtDG OT COVERAGE 70!( 12.5% 
BU1U>ING FlOOR AREA S.F. 113,900 
MAX. SUIUllNG HEIC>iT 45• SQ' 45' 
MIN, OPEN SPACE 30% 70U 
MIN. LOT 'MOTH 150' 1 159± 
MIN. LOT DEPTH 200· 688.89' 

PARK?NG REQUIRDIEHTS REQUIRED PROVIDED 
u : INDOOR RECREATION 463.6 sis• 

1 SPACE / 250 S.F. CROSS 
REGULAR SP ACES S02 

HANO<CAP SP AC£S 9 13 
TOTAL SPACES 464 515 

1. EXISTING CONDITIONS WERE OBTAINED 
flELO SURVEY PREPARED BY LEVEL DESIGN 
CROUP, LLC OR THEJR AfflUATIED 
COMPANIES MAY 13, 201 S. 'THE RESOURCE 
AREAS. IN ACCORDANCE v.lTH 310 CMR 
10.00 v.lTHIN 100' OF PROPOS£O 
OEVEl.OPMENT WERE FLAGGED AT THE SAME 
TIME AS THE S'JRVEY WAS BEJNC 
PREPARto. 

2. THE LOCATION Of' EXJSTI.'IIC UTIUTIC! IS 
APPROXIMATE. THE CONTRACTOR SHALL 
VERIFY THE LOCATION OF ALL UTILITIES IN 
THE flElD PRIOR TO THE START OF 
CONSTRUCTION. NOTIFY "DIG-SAFE" AT 
1--888--3H--72JJ AT LEAST 72 HOURS 
PRIOR TO ANY SITE DEMOUTION OR 
EXCAVATION. 

PARKING: 
PARXtNG SPACES EXISTING ANO PROPOS£0 ARE ANO SHALL BE COVERENEO BY THE ZONING 
VARIANCE APPROVED BY 11-IE TOv.N Of BRAINTREE ZONING BOARD Of" APPEALS. 
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LAYOUT AND MA TERI AL NOTES: 

l. CONCR£lt SIOEWAI.I( ASSOCIATED 111TH BUIUliNCS SHAU. 
CONTAIN HAUNOiED CAST IN PLAC£ CURB ASSOOA TED 
\\ITH THE INSTAJ.LATION 

~~- ... Ai?-. ORl\1.WAY THRC"'J~C,.. I SHALJ Ui':!.IZE po-- ~AS I 
:"-:"1,::-:..:n :t.lRCINU, UNlESS <., onc.J'('M~ m..i I tl>. 

-----
J. INTERIOR PARKING AREAS, SHAU CONTAIN BIT. CONC. 

ASPHA!.T CURBING OR UNLESS OTHER\\ISE SPEOFIED 

.. AU. WAUS SHAU HAVE A MINlMUM •• TALL BLACK OiAIN 
LINK FENCi' INSTAU.ED FOR FAU. PROTECTION. 

5. AU PA'-£MENT ~1THIN THE ACCESS DRJVEWAYS AS l',£l.l. 
AS THE FIRE ACCESS Al THE EAST SIDE OF THE BUlUllNG 
SHAU BE TRUCK STYLE BITUMINOUS ASPHALT PAVEMENT. 

6. THE REMAIN0£R OF THE SITE. l.E. PARKING SPACES, SHAU 
CONTAIN AUTOMOTIVE BITUlllNOUS ASPHALT PAVEMENT. 

7. A WAU IS PROPOSED TO RETAIN SLOPE, 
SHOULD THE SLOPE BE EXPOst:0 I..EDG( FACE 
THE WAU CAN BE EUMINA TED IN THESE AREAS 
AT THE TIME OF CONS1R1CTION AND 111TH THE 
APPROVAi. OF THE SITE ENGINEER. ' -_,:,_.,: __ 
•• I ~,\RKJNG ON-S!'TE SHALL BE STANOA.'?:) 
91Cl8' !-S'J,.;t.: ·_s:..zss :i":1-!:~'MSE 0£TAJL£.O. 

9. EAOi HANDICAPPED PARKING AREA SHAU. 
CONTAIN A MINIMUM OF ONE VAN ACCESSIBLE 
MARKED SPACE. 

10. CROSS WAU<S SHAU BE EQUIPPED 111TH 
HANDICAPPED RAMPS ~1TH ASSOCIATED 
WARNING STRIPS. 

' ""-

.U..Y)Q.lD15 

DAC1'1' 

LEVEi1 ---0\11. EHGIHEDU«J/LA,ICJ ~ 

1. -s!'CNS: s.Jsw m.--.i..tm-ffl---i 249 ~~ 
ADVERTISING ONLY THE PERSON(S), PL.AJNV1U.E.IM02702 
FIRM, COMPANY, OR ENTITY OPERATING Ta.(508)"'5-2721 FAX.(l00)~Z21I 

THE PROOUC~ 'PROOVCED OR-'liOLO LAYOUT & THE USIE. CONOVCTEO ON - SITE. OR I 
THEREON, tN AOc,;;ON ro ~iRECTICN~- 1 MATFR' •\ L ·· 
MI, INFORMATI0'-4A1. SICNS. SICNS "MAY . 'r , ::; 
B£ ILLUMINATED PR0\10(0 ll-1> ~ ..,,.. - .. 
SIGNS, NOR ANY OTHER CONTRIVANCE, 
SHAU BE DE'olSED OR CONS1RIJCTEO 

C-2.0 SO AS TO C'!IIATE, BUNK, OR MOVE IN 
ANY ANIMATED FASHION. AU SICNAGI: 
SHAU COMPLY 111TH lHE BRAINTREE 
ZONING BYLAW/OROlNANCE. 

SMEET50F1fl 

12. AU. TRAFIC CONTROL SICNAGI: SHAU. u 20' .,, ... 
COMPLY 111TH THE MUTCO STANDARDS. -

1410.00 



 

Exhibit S  
Peterson [sic] Pool Construction Set to Begin in Braintree”, The Patriot Ledger, dated 

October 25, 2019 
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Peterson Pool Construction Set To Begin In Braintree 
Construction of the long-awaited Peterson Pool and ice rink complex at Braintree High School i: 
set to begin next week. 
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BRAINTREE, MA - The long-awaited construction of the Peterson Pool and ice rink complex is set to begin 

next week, Mayor Joseph Sullivan told the Patriot Ledger. E Street LLC, the new developer for the project, 

will start construction at 10:30 a.m. Wednesday at Braintree High School near the intersection of Granite anc 

Town streets. The complex will include the pool and two ice rinks - one will be full-sized and the other 

half-sized. 

ADVERTISEMENT 

The project was supposed to be started a year ago this month after a groundbreaking ceremony was held, 

but little work was actually completed. The original developer, BSC Partners, failed to secure financing for 

the $20 million complex, town officials said. There was also a disagreement between town officials and the 

former developer over construction, which eventually grinded construction to a halt. 

There's more optimism from Sullivan that the project will be completed because the Dedham-based E Stree· 

also developed that town's ice rink. 

( ____ s_u_b_sc_r_ib_e_> ___ ) 

"There have been some disappointments and some difficult delays, but we never gave up and our 

persistence will bring a great reward for Braintree, 11 Sullivan told the Patriot Ledger. 

Petersen Pool has been 56 years in the making. Upon his death in 1963, Tugboat Captain August Julius 

Petersen left Braintree $65,000 for a community pool at Watson Park. While the pool at Watson Park never 

happened, the Captain Petersen Splash Pad at Watson Park opened in 2013 and Sullivan revealed plans for 

the Petersen Pool and hockey rinks in 2015. 

ADVERTISEMENT 

ADVERTISEMENT 



 

Exhibit T 
Braintree councilors think Petersen Pool should be larger and deeper”, The Patriot Ledger, 

dated December 3, 2020 



Braintree town councilors question Petersen Pool design 12/9/2020 

/ 
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NEWS 

Braintree councilors think Petersen Pool 
should be larger and deeper 
"This project lost the public trust a long time ago," one councilor said. 

Fred Hanson The Patriot Ledger 
Published 3:20 a.m. ET Dec. 3, 2020 I Updated 4:32 p.m. ET Dec. 6, 2020 

BRAINTREE- Work on the Petersen Pool and Rink has been at a standstill for much of the 

year because there was too much water on the site. Now, members of the town council think 

the pool should be bigger and include a a deep area, specifically a section with a 12-foot depth 

that can be used for diving competitions. 

Mayor Charles Kokoros and developer Paul Cokinos of E Street LLC gave the council an 

update on the plans at Tuesday night's meeting. 

The planning board last month approved revised plans for the project after the initial 

drainage system was found to be inadequate. The complex is being built at the corner of 

Granite and Town streets on the Braintree High School campus. Site clearing work began in 

January, and work was halted two months later at the start of the coronavirus pandemic. 

Cokinos said with the new drainage plans "now we can start to finish the design of the 

building. 11 

He hopes to obtain a foundation permit for the project next month, which will also allow for 

the development of a new interior plan for the complex. Indoors is expected to include 

two ice rinks and a synthetic turf field. 

Kokoros said Cokinos has done "everything he can" to get the complex built, paying for both 

the revised drainage plans and their review by an independent engineer. 

The mayor said the hope is that the complex will open next fall, but much depends on winter 

weather and the pandemic. 

"Realistically, the goal is to get this built," Kokoros said. 

https://www.patriotledger.com/story/news/2020/12/03/braintree-town-councilors-question-petersen-pool-design/3805903001 /?fbclid=lwAR2-sQyvCZon... 1 /2 



12/9/2020 Braintree town councilors question Petersen Pool design 
I 

w£en asked about the size of the pool in the complex, Cokinos said it would be junior 
Olympic size, or 75 feet by 70 feet and without a diving area. 

"There's too many issues going that deep," Cokinos said, a reference to the site's high water 
table. 

Nicole Taub, Kokoros' chief of staff, said the size of the pool and the lack of a diving area 

were decisions made by the administration of former Mayor Joseph Sullivan. 

Several councilors said that the original plans included a larger, Olympic-sized swimming 

pool, which is 164 feet by 82 feet, and said it would be foolish to build a pool that could not 
be used for competitions. 

"There is an issue with how the pool is being built," District 3 Town Councilor Donna 
Connors said. 

District 1 Town Councilor Julia Flaherty said the situation is "very distressing," and said the 

main purpose of the pool is to serve the town's children. 

District 5 Town Councilor Meredith Boericke said a pool that cannot be used for 

competitions "does not pass the common sense test." 

Taub replied that the pool can be used for swimming competitions, with points deducted for 

the lack of a diving area. 

She said the intentions of tugboat Capt. August Petersen, who left the town money to build a 
pool, was for a community pool. 

District 6 Town Councilor Lawrence Mackin renewed his criticism of the money spent on the 

project to date, which comes from Petersen's original bequest and the income earned over 

more than a half-century. He called for the the creation of a board to oversee future spending 

on the project. 

"This project lost the public trust a long time ago. Let's get it back," Mackin said, 

The town paid the original developer, BSC Group, $1 million for plans and permitting for the 

project. Nearly all of the construction costs for the pool and rink will be paid by E Street. 

Construction of the pool has been the topic of debate since 1963, when Petersen left the town 
$65,000 in his will to build a pool in his East Braintree neighborhood. The fund grew to 

more than $2.1 million in the time since, and some of it was used to construct the Petersen 

tSplash Pad at Watson Park. 
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