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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 
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CASE COMMENT: - JUSTICE K.S. PUTTASWAMY 

(RETD). v. UNION OF INDIA, (2017) 10 SCC 1 
-TUSHITA* 

 

ABSTRACT 

 

Privacy of a person has been regarded as the most important attribute in the development of 

the person. It has been made a part of the unenumerated fundamental rights under Article 21 

of the constitution of India. However, it is also important in a democracy to keep a track or 

record of the individuals by means of any kind of unique identification number to keep a check 

on the individual. With the same purpose was introduced Aadhar identification System. 

Aadhar, or foundation in English, has been associated nowadays with the identification card 

issued by the government by which he/she is identified. Aadhar, according to the government 

has multiple benefits. But, the scheme has also received severe criticism from a large section of 

society. This is because, according to some, aadhar is an invasion to the right of privacy 

guaranteed under Article 21 of Constitution of India because it leads to a state surveillance 

where every individual is being checked upon by his/her aadhar. The issue related to privacy 

of the individual was brought up in Justice K.S. Puttaswamy (retd).  V. Union of India, 

(2017) 10 SCC 1 Writ Petition (Civil) No: 494 of 2012. The verdict is unique in itself. 

 

Keywords: Right to Privacy, Fundamental Rights, Aadhar, Article 21. 

  

																																																								
* Student, 2nd Year, Department of Law, Jammu University. 
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INTRODUCTION 

 

On August 24, 2017, a unanimous verdict was delivered by a bench of nine 

judges (J. J.S Khehar (CJI), J. Jasti Chelameswar, J. D Y Chandrachud, J. 

Rohinton Nariman, J. R K Agarwal, J. Sanjay Kishan Kaul, J. A Nazeer, J. 

S.A. Bobde, Justice A M Sapre) of the apex court affirming the fundamental 

right to privacy as guaranteed under the Article 21 of the Constitution of India. 

The verdict saw six coinciding decisions of the bench to form a base for the 

unanimous judgment. 

 

BACKGROUND 

 

The seeds of dispute regarding the invasion of privacy by Aadhar were sown in 

March, 2006 when an approval was given for the Unique Identification Project 

by the IT Department, communications and IT Ministry, Government of India. 

It was to give identification to BPL families for over a period of 12 months. As 

a result of the approval, a committee was set up in July, 2006 for updation, 

modification, addition or deletion of data from the main database to be created 

under the project.  

 

Various meetings on the proposed project were held and various aspects of data 

elements and their formats were discussed. Finally, it was decided that Unique 

Identification database would be in 3 stages. Also it would be linked with major 

other databases such as Individual Stage Public Distribution System (PDS) 

database. The committee after, detailed discussions, research and meetings 

drafted a presentation with following highlighting points: - 

 

1. A unique 11-digit numbering format. 

2. Creation of a UID authority to ensure neutral identity 

3. Creation of central and state UID’s 

4. Linking of the data base with the ECI database. 

5. Proposed sequence for phased planning 
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Series of meetings took place and all the possible issues were raised and 

answered. Finally, the scheme was recommended to cabinet secretary for 

finalizing the detailed structure. A notification was issued by Government of 

India to attach the Unique Identification Authority of India (UIDAI) to the 

planning commission and Rs. 147.31 crore was approved by Finance Minister 

for Phase-I aadhar enrolments. The approach was for collection of 

demographic and biometric attributes of residents using the iris and ten 

fingerprints for the identification. 

 

Upon this, a writ Petition (civil) no. 494 of 2012 was filed in the Supreme Court 

of India. It was based upon the contention that the aadhar identification scheme 

is a clear violation of the Right of Privacy as guaranteed in the Article 21 of the 

Constitution of India. 

 

CONTENTIONS 

 

In this case, the contentions raised were: - 

 

1. Whether the right to privacy is an integral part of the right to life and 

personal liberty under article 21 of the Constitution of India? 

2. Whether the decision of the bench in M.P.Sharma and others V. Satish 

Chandra Distt Magistrate, Delhi1 and Kharak Singh V. State of Uttar Pradesh2 

is a correct interpretation of the Constitution of India? 

 

WRITTEN SUBMISSIONS BY COUNSEL FOR PETITIONERS 

 

The written submissions were filed by the senior counsel on behalf of the 

petitioners on the question whether right to privacy forms part of the Article 21 

of Constitution. The parties were Justice K.S. Puttaswamy (retd) and were 

represented by Kapil Sibal, Gopal Subramanium, P. Chidambaram, Arvind 

Datar, Meenakshi Arora. 

																																																								
1 AIR 1954 SC 300 
2 AIR 1963 SC 1295 
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The legal aspects relating to the privacy were scrutinized in the submission along 

with a number of case laws to support the argument. The main contention was 

that right to privacy is a fundamental and inalienable right. It protects the 

individual from state interference and allows him to make his own personal 

choices in his personal, family and social context. Thus, privacy relates to a 

man’s physical being, thoughts, judgments, choices, relationships, wishes etc 

that he may or may not want to share in the public domain. 

 

With growing advancements in science and technology in the 21st century, one 

can enter into the other individual’s private sphere even without his knowledge. 

It has facilitated an easy intrusion in the life of citizens by the state and non-

state parties. 

 

The concept of privacy, thus, is viewed under the light of two different relations, 

 

Ø One, between citizens and state parties,  

Ø Other, between citizens and non-state parties. 

 

In both the cases, the question of privacy has to be dealt with. But what needs 

to be ascertained is the basis to answer this question. Where one relates to 

constitutional implications, the other relates to confidentiality. Thus, privacy has 

several attributes. 

 

Where the state sometimes, for public good, security of state, public morality 

requires access to personal information of a citizen, it is in direct confrontation 

with the fundamental rights enshrined in the constitution of India. State 

interference, by any means, has a direct impact on the right of privacy of a 

citizen. 

 

In some cases, data is shared for a particular purpose, as in case of getting a 

driving license or a voter id card to a specific organ or instrumentality of the 

state. If by any means, a third party or instrumentality gets an access to the data 

disclosing the information shared by the person, it is a clear breach of 
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confidentiality between the individual and such authority and is per se an invasion 

of privacy of an individual. 

 

Though, the state in certain cases can exercise its power to infringe this right of 

citizens, it should at least be limited and not on the discretion of the state. The 

state must assure that  

 

1. The action is properly sanctioned by the law of land, 

2. The action is necessary and has a legitimate reason, 

3. The extent of infringement is not more than the need of infringement, 

4. There is a guaranteed protection against any kind of abuse of the 

infringement. 

 

The same goes with the non-state parties to whom access to information is 

willingly given by the individual. Here, it is important to ensure that in any case 

of a breach of confidentiality by such party, the faulters may suffer legal 

consequences. 

 

It was, thus, submitted that in view of the advances made in field of technology 

and communication, the views expressed in M.P. Sharma and Kharak Singh 

needed to be thought upon and the ambit of right to privacy needed to be 

widened as the court deemed fit. 

 

WRITTEN SUBMISSIONS BY COUNSEL FOR RESPONDENTS 

 

The written submissions were filed by the senior counsel on behalf of the 

respondents on the question whether M.P. Sharma and Kharak Singh were rightly 

decided. The parties were Union of India; Planning Commission, Government 

of India; Unique Identification Authority of India; The State of Andhra Pradesh; 

The State of Arunachal Pradesh; The State of Assam; The State of Bihar; The 

State of Chhattisgarh; The State of Goa; The State of Gujarat; The State of 

Haryana; The State of Himachal Pradesh; The State of Jammu and Kashmir; 

The State of Jharkhand; The State of Karnataka; The State of Kerala; The State 
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of Madhya Pradesh; The State of Maharashtra; The State of Manipur; The State 

of Meghalaya; The State of Mizoram; The State of Nagaland; The State of 

Orissa; The State of Punjab; The State of Rajasthan; The State of Sikkim; The 

State of Tamil Nadu; The State of Tripura; The State of Uttarakhand; The State 

of Uttar Pradesh; The State of West Bengal; The Union Territory of Andaman 

and Nicobar Islands; The Union Territory of Chandigarh; The union Territory 

of Dadra and Nagar Haveli; The Union Territory of Daman and Diu; State of 

National Capital Territory of Delhi; The Union Territory of Lakshadweep; The 

Union Territory of Puducherry and were represented by K. K. Venugopal, 

Rakesh Dwivedi, Tushar Mehta.  

 

Both the cases held that the right to privacy was not guaranteed under the 

Constitution of India. 

 

 In M.P.Sharma3, the central issue was related to the search warrant and seizure 

of documents u/s 94 and 96 of the code of criminal procedure, 1898, and it was 

held that the power of issuance of search warrant and seizure of documents was 

a question related to social security and power was rightly regulated by the 

concerned authority. 

 

In Kharak Singh4, the central issue related to chapter XX of the Uttar Pradesh 

Police Regulations. Secret picketing, domiciliary visits, periodical enquiries, 

reporting of movements and collection of records of history sheeters was 

contended to be a violation of fundamental rights guaranteed under Article 21 

of the constitution. With regard to domiciliary visits at night, it was held as a 

violation of fundamental right of personal liberty. Insofar as to shadowing of 

history sheeters, it was opined the freedom guaranteed under Article 19(1)(d) 

was not infringed if a watch was being kept over movements of the suspect. 

 

It was also contended that the framers of the constitution had rejected the idea 

of inclusion of right to privacy as a fundamental right in part III of the 

																																																								
3 M.P.Sharma And Others V. Satish Chandra Distt Magistrate, Delhi,  AIR1954 SC 300 
4 Kharak Singh V. State Of Uttar Pradesh, AIR 1963 SC 1295 
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constitution of India.  In the notes to draft report on fundamental rights, the 

notes of dissent were made at many points, such as, 

 

1.  In regard to secrecy, it need not find a place in a chapter on 

fundamental rights. Such a clause may restrict the prosecution in 

checking conspiracy and abetment in criminal cases and may 

defeat actions for civil conspiracy as well. 

 

2.  Inclusion of such a clause would lead to difficulties in 

administration of justice as well. It would abrogate some 

provisions of the code of criminal procedure to leave it on courts 

to decide whether it is reasonable or unreasonable. 

 

It was argued that Article 21 confers two rights to the citizens i.e., right to life 

and right to personal liberty. Among the two, the former has primacy. In case 

of a conflict between the two, the former prevails and, thus, if there is a question 

of social security and life of a large number of people, the right of personal 

liberty of a few may be curtailed. Right to privacy can be traced to the right to 

personal liberty under article 21 and is only one among the various rights arising 

out of the right of personal liberty. 

 

It was argued that India is a developing country with a very large number of 

population living below poverty line i.e., they do not have access to basic means 

of life with human dignity. In such a situation, where state undertakes welfare 

measures and launches schemes to achieve social, economic equality and justice, 

and protecting the human dignity, claims of privacy like this destroy the basis 

of all these measures that aim towards a welfare state. As such no claim to right 

to privacy as claimed in this case, would lie. 

 

Also, it was submitted that where a very large number of population is already 

in the public domain with the information willingly shared by him, this right 

cannot be practically claimed. It was argued that photograph of a person is a 

part of his driving license, PAN card, voter ID card and fingerprints are a part 
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of the passport and granted visa or even the registration of transaction relating 

to transfer of immovable property. 

 

Even otherwise, there can be no claim to privacy against identification for the 

purpose of welfare and social schemes of the government. 

 

It was pointed that the utility of Aadhar card for delivery of public services, 

curbing bogus admissions, verification of mobile number subscribers had 

already been endorsed by the Hon'ble court. The court had already held that 

computerization is going to help public distribution system in a big way and 

encouraged digitization of database including biometric identification of the 

beneficiaries. This was done so that the benefits like supply of food and 

kerosene at subsidized rates available to the persons who are below poverty line 

can be extended to the correct beneficiaries. 

 

The reference made was to decide as to whether M.P. Sharma and Kharak Singh 

were rightly decided, and whether the claim of the present case could be 

included within the purview of fundamental rights. It also hinted that if privacy 

is accepted, a large section of people would be deprived of their basic needs. It 

was, thus, submitted that the claimed right be dismissed. 

 

COURT'S DECISION 

 

It was established, with a conclusive determination of the nine judges bench of 

the Supreme Court that Right to privacy is very much a part of the fundamental 

rights. The major judgment was that of Dr. D.Y. Chandrachud, J. and five 

coinciding judgments declared it in most clear and authoritative manner that the 

right to privacy is very much a fundamental right. 

 

Dr. D.Y. Chandrachud, J: 

 

Privacy as a right finds its origin in the notion that there are certain rights that 

are inherent and natural. They are inalienable and inseparable from the human 
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being. They exist equally for all the individuals irrespective of the class, gender 

or orientation and are the foundational pillars of the Indian Constitution. 

 

S.A. Bobde, J: 

 

Privacy is a condition precedent for enjoyment of any of the rights enshrined in 

part III of the constitution. Informational privacy does not deal with a person's 

body but a person's mind and, therefore, unauthorized use of any such 

information may lead to an infringement of this basic right which protects a 

person's choice. 

 

J. Chelameswar, J: 

 

Privacy is intrinsic to freedom, liberty and guarantee and the right to privacy is 

inherent to liberties guaranteed by part III. Privacy is part of human dignity and 

is the right of every man. State has got no business in telling a man, sitting alone 

in his house, what he ought to read, or what he ought to watch. It is more than 

a mere derivative right. 

 

R.F. Nariman, J: 

 

Privacy has both, negative and positive context. While negative context restrains 

the state from intrusing the life and liberty of its subjects, the positive context 

imposes obligation on the state to take all possible steps so that the privacy of 

an individual is maintained. Privacy, with regard to sharing of information is a 

challenge to privacy by both, state and non-state parties as they leave marks and 

traces even without the knowledge of the user. 

 

S.K. Kaul, J: 

 

The sanctity of privacy lies in its relationship with dignity. Privacy ensures that 

the human being leads a dignified life by securing himself as human personality 

from many kinds of unwanted interferences. While the expectation of privacy 
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of a person varies from private to public, privacy cannot be deemed to be lost 

just because a person is in public arena. Privacy is also a postulate of dignity of 

a person and concerns arise when state interferes in the body and mind of its 

subjects. 

 

Thus, privacy was held to be emerging out of the foundation of fundamental 

rights enshrined in part III of the constitution of India. It was also held that 

privacy was in no way an absolute right and the state, and in certain cases, the 

non-state actors had authority to curtail this right of the citizens, by satisfying 

the action on the test of 

 

1. Aim, 

2. Extent, and 

3. Legality of the action in question. 

 

The right to privacy held protected under article 21 of the constitution and the 

decision of this court in M.P Sharma and Kharak Singh stood overruled. 
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COMMENT 

 

The Supreme Court, by means of this judgment emerged again as the guardian 

and protector of Fundamental rights of people and the constitution of India. 

The judgment by all means covered all the issues relating to privacy of an 

individual and established that right to privacy is an intrinsic part of fundamental 

rights, and is necessary for a dignified life. The decision has great legal as well 

as political significance. 

 

Politically, the decision was a setback to the Government of India, and the 

opposition regarded it as their victory against the totalitarian practices of the 

central government. It was opined by the opposition that the judgment marked 

a beginning of downfall of oppressive ideas. 

 

Legally, the decision paved way to a number of issues relating to the privacy of 

a person towards a new opinion. The decriminalization of same sex 

relationships, decriminalization of adultery by a man, challenge to bans on 

alcohol consumption in certain states sought new directions and dimensions. 

The decision of the Supreme Court is welcomed completely as it puts right to 

privacy within the framework of the most protected rights in the Indian 

constitution and protects the rights of the subjects of the largest democracy in 

the world. 

 


