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COMPETITION LAW ISSUES IN A DIGITAL 

MARKET 
-NAVPREET SINGH* 

 

ABSTRACT 

 

The object of competition law has been to prevent monopolization of a market. In this regard 

it aims at restricting any form of anti-competitive agreement, prevent abuse of dominant position 

by an enterprise and check upon an anti-competitive merger. These are the anticompetitive 

practices which an antitrust regulator seeks to restrict. It has been considering these issues 

across different sectors. However, with the advent of online platforms or digital markets, the 

notion of market has changed. It allows consumers to use internet to gain access to various 

services, purchase goods and to interact with people through social networking. Consequently, 

the number of providers of such digital markets has also increased. This increasing competition 

has given rise to anticompetitive practices as well.  

 

Thus, through this paper the researcher will examine the competition law issues in a digital 

market and the role of antitrust regulator in dealing with the same. For the same, first a brief 

background tracing the origin of competition law will be given. Thereafter definition of a digital 

market will be examined through its distinguishing features. Second, the anti-competitive issues 

which will be analyzed are: definition of a relevant market, establishing dominant position of 

an enterprise in a digital market, abuse of dominant position by an enterprise, exclusive 

distribution agreements, and merger regulation in a digital market. These issues will be studied 

with the aid of orders passed by the Competition Commission of India on anti-competitive 

practices of online platforms. In this regard, the essential provisions of the Competition Act, 

2002 will also be discussed. Although, the scope of the paper is restricted to position in India, 

however the study would be incomplete without understanding the international perspective on 

the issue, especially with regard to merger regulation. For the same, reference will be made to 

reports of antitrust regulators across different jurisdictions on competition issues in e-commerce 

sector. These reports have recognized the emerging competition law issues in a digital market 

																																																								
* Currently pursuing PhD in Competition Law from Punjabi University, Patiala; B.A. LL.B (Hons.), LLM, National 
Law University, Delhi. 
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and the need to address the same. Even draft Competition Amendment Bill, 2020 suggests 

amendments to be made to the Competition Act, 2002 in order to regulate data driven 

markets. These amendments if brought into force, along with policy changes can aid in 

addressing competition law issues in a digital market. 

 

Keywords:  Digital Market, Relevant Market, Exclusive Distribution 

Agreements, Abuse of Dominant Position, Combination 

Regulation. 
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TRACING THE ORIGIN OF COMPETITION LAW 

 

The origin of Competition law can be traced back to the Sherman Act, 1890. 

This law was brought into force in the United States of America, to restrict the 

formation of any agreement which hindered trade or attempted to monopolize 

the market. During that period, the formation of trusts was in vogue to control 

the market. These trusts were prevalent in sectors such as oil and steel, wherein 

the trust owners controlled the prices as well as the supply of the products since 

many competing businesses transferred their shares to this trust.   

 

Consequently, the law came to be known as anti-trust law, since it aimed at 

promoting competition in the market by way of breaking up the trusts.1 

Thereafter, the Clayton Act, 1914 was passed to control anti-competitive 

mergers and the Federal Trade Commission Act, 1914 was brought into force 

to control unfair trade practices.2 Further, different countries started to enact 

competition laws to act as a check upon anti-competitive practices.  

 

India also saw the enactment of Monopolies and Restrictive Trade Practices 

Act, 1969 to control monopolistic behaviour. However, because of the 

economic developments, the MRTP Act was replaced by the Competition Act, 

2002.3 The objective of these laws has been to promote free and fair 

competition in an economy. For the same, certain provisions have been made 

part of competition law across different jurisdictions. These are the prohibition 

of anti-competitive agreements, restricting abuse of dominant position, and 

preventing anticompetitive mergers. 

 

The enactment has also brought into operation enforcement agencies which are 

instrumental in  the implementation of these provisions. So far, the antitrust 

regulators have been instrumental in addressing anti-competitive issues across 

																																																								
1 Vinod Dhall, Competition Law Today: Concepts, Issues and Law in Practice 2 (2019) (Oxford University Press, New Delhi). 
2 Ibid. 
3 Ibid. 
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different sectors. However, a new form of the market has come into existence 

in the current digital era, known as a digital market or an online platform.  

 

A digital market is also prone to anti-competitive practices and this paper aims 

to understand the relevant competition law issues in a digital market. This study 

will aid in understanding the position of the current competition law framework 

vis-à-vis a data-driven market. 

 

DEFINING DIGITAL MARKET 

 

With the advent of the internet, the notion of market changed. Nowadays, the 

internet is being used not only for searching for information but also for 

carrying out business activities. It has become a global phenomenon to conduct 

business. The term used by the European Commission is, an online platform. 

“It means an undertaking operating in two or more multi-sided markets, which uses the 

internet to enable interaction between two or more distinct but interdependent group of users, 

to generate value for at least one of the groups.” A wide interpretation has been given 

to the term to include services and activities such as marketplaces, social 

networking, search engines, payment systems and video sharing.4     

 

India is also witnessing growth in the e-commerce sector. It has been defined 

to include any form of business transaction which takes place over the internet.5 

It has been noticed that this sector benefits the consumers since they are given 

the freedom to choose from a wide variety of products available on a single 

platform, which can be accessed from anywhere. Further, there are certain 

essential features of a digital market, which make it distinct from brick and 

mortar markets. It includes the functioning of a digital market based on 

algorithms, which are used to process and collect data.6 

																																																								
4 UNCTAD, Competition issues in the digital economy, (July, 2019), available at: 
https://unctad.org/meetings/en/SessionalDocuments/ciclpd54_en.pdf (last visited on 14th August, 2020). 
5 Manoj Kumar Sinha and Susmitha P Mallaya (eds.), Emerging Competition Law 100-101 (ILI, New Delhi, 2017). 
6 UNCTAD, Competition issues in the digital economy, (July, 2019), available at: 
 https://unctad.org/meetings/en/SessionalDocuments/ciclpd54_en.pdf (last visited on 14th August, 2020). 
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Another unique feature of a digital market is its fast-moving nature. This 

requires a thorough understanding of Big data which would enable to study the 

network effects of a platform. A network effect has been defined to mean the 

effect which a user of a service has on the value of that particular product and 

other existing or potential users.7 Further, the greater the number of users a 

company has, the more it enables any platform to collect data for providing 

improved services. This increases the user base of a company, which further 

allows it to monetize its services. It has been called as an interminable loop.  

 

As a result, it becomes difficult for a new entrant to compete against such a well 

-established platform.8 Thus, this shows that the objective of a digital platform 

includes profit maximisation as well as growth in the number of users.  

 

The source of earning profits also differs across different platforms. For 

instance, certain platforms generate revenue only from advertising by way of 

providing free services to users. These include search engines such as Google 

and social networking sites such as Facebook.   

 

Another form of revenue-generation is through transaction-based commission. 

These include cab service providers such as Uber and Ola and room rental 

services such as Airbnb.9 As a result, it is being said that the definition of market 

needs to be reassessed, in light of the new form of markets known as a digital 

marketer.10 Further, various reports have been published by different 

competition authorities to understand the impact of competition policy on 

digital markets.11 This, in turn, requires analysis of competition issues in a digital 

economy which are being discussed below. 

																																																								
7 Ibid. 
8 Ibid. 
9 World Economic Forum, Competition Policy in a Globalized, Digitalized Economy: Platform for Shaping the Future of Trade and 
Global Economic Interdependence, December, 2019, available at: 
http://www3.weforum.org/docs/WEF_Competition_Policy_in_a_Globalized_Digitalized_Economy_Report.pdf 
(last visited on 20th August, 2020). 
10 Viktoria Robertson, Antitrust Law and Digital Markets: A Guide to European Competition Law Experience in a Digital 
Economy, February 2020, available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3631002. (last visited on 
16th July, 2020). 
11 Ibid. 
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DEFINITION OF A RELEVANT MARKET 

 

The first concern which has emerged is concerning the definition of relevant 

market. The definition which has been adopted across different jurisdictions 

was drawn for brick and mortar markets. However, as mentioned above, a 

digital market has certain distinguishing features which set it apart from a brick 

and mortar market. Consequently, certain questions have arisen about the 

prevalent definition of a relevant market. For instance, it has been noticed that 

certain products which are made available on a digital platform are also made 

available offline.  

 

The concern here is whether these markets are to form part of a single relevant 

market or to be treated as separate relevant markets. Further, the traditional 

definition of a market which means buying of goods in exchange for money is 

not wide enough to include receiving of services in exchange for data. The 

digital markets have also been referred to as a multi-sided market or a two-sided 

platform. For instance, OYO platform connects budget hotels with potential 

consumers. Thus, it acts as a market for budget hotels as well for the consumers 

searching for budget accommodation.12  

 

Another example of the same is ‘Facebook’- a social networking site, which not 

only consists of users who use the platform to interact with their friends but 

also advertisers who want to advertise their products, to attract customers. For 

the same, it has been suggested to analyse each market side separately. But 

Economists argue that each market side for a digital platform cannot be studied 

individually, since the functioning of a digital market is different.13  

In India, the Competition Act, 2002 defines the relevant market in terms of the 

relevant product market and relevant geographic market. Herein, the relevant 

product market means substitutable products.14 The aim of identifying the 

relevant product market is to identify products which put competitive pressure 

																																																								
12 Federation of Hotel & Restaurant Associations of India v. MMT & Others Case No. 14 of 2019. 
13 Supra Note 10. 
14 The Competition Act, 2002 (Act 12 of 2003), s.2(t). 
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on the product of a particular firm.15 In terms of defining the relevant market 

in a digital economy, the CCI has dealt with this issue in various cases brought 

before it.  

 

For instance, in Ashish Ahuja v. Snapdeal.com16, the Commission concluded that 

online and offline markets only provide different channels of distribution for 

the same product and do not constitute separate relevant markets. It further 

stated that consumers may weigh their options available in both the markets 

before buying a product.  

 

Further, in the case of M/s Jasper Infotech Private Limited (Snapdeal) v. M/s Kaff 

Appliances (India) Pvt. Ltd.,17 the Commission reiterated that the products sold 

through online market must be treated at par with the products sold through 

retail outlets of the manufacturers. As a result, a manufacturer cannot deny 

warranty or post-sale services to consumers who purchase products through 

online platforms. In this case, the opposite party was aggrieved by the display 

of its products at discounted rates on informant’s website (Snapdeal). As a 

result, the opposite party displayed a ‘caution notice’ on its website 

(manufacturer of kitchen appliances), stating that its products sold by the 

informant on its platform are counterfeit and are not authorised by it. It further 

stated that it will not honour the warranties if the products are purchased 

through the informant’s website. The informant contended that this condition 

led to discrimination against an online sale channel. It further limited the market 

for distribution of goods, which violates sections 3(3)(a), 3(3)(b) and 3(3)(c) of 

the Competition Act, 2002. The Commission formed a prima facie view that 

the opposite party did act in violation of section 3(4) (e) read with section 3(1) 

of the Act and thereby directed the DG to investigate.  

 

Similarly, in Mohit Manglani v. M/s Flipkart India Pvt Ltd.,18 the informant alleged 

that the opposite parties indulged in anti-competitive practices. It was alleged 

																																																								
15 Richard Wish and David Bailey, Competition Law 23-24 (2018) (Oxford University Press, United States of America). 
16 CCI, Case No. 17 of 2014. 
17 CCI, Case No. 61 of 2014. 
18 CCI, Case No. 80 of 2014. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|8 

that the online portals were entering into exclusive distribution agreements with 

the distributors of certain products. Some of these products were only available 

on online platforms, but not offline. The Commission did not give a conclusive 

view on the issue of treating the online and offline market as separate relevant 

markets.  At the same time, it concluded that the informants were not dominant 

either as online portals or as a market for the products as a whole. It further 

stated that such exclusive agreements were not adversely affecting the existing 

retailers, rather the entry of online platforms into the market contributed to 

increased competition in the relevant product market.  

 

Also, in the case of Deepak Verma v. Clues Network Pvt Ltd.,19 the Commission 

relying on its earlier decisions reiterated that online and offline markets are only 

different channels of distribution and are not separate relevant markets. Thus, 

the test used by the Commission in the abovementioned cases to determine the 

relevant market is substitutability.  

 

In another case before the Commission, the issue of abuse of dominant position 

was raised against Google. It was alleged by the informants (Matrimony.com 

and Consumer Unity and Trust Society), that search and advertising business 

was being run by Google in a discriminatory manner.20 In this case, to determine 

the relevant market, the DG relied upon the intended use and price of the 

products and services provided by Google. It was categorised into Online 

General Web Search Service in India and Online Search Advertising in India. 

The online general web search service and specialized search services or site-

specific search services were distinct and non-substitutable.  

 

The DG further stated that online search advertising was different from offline 

advertising. It was also said to be different from other forms of advertising such 

as texts, images, graphics, social network advertising and marketing through e-

mails which are a type of non-search advertising. The search and non-search 

advertising are non-substitutable. Thus, it was concluded that online search and 

																																																								
19 CCI, Case No. 34 of 2016. 
20 Matrimony.com Ltd. v. Google LLC (Case Nos. 7 and 30 of 2012).  
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search advertising are complementary but do not form part of the same relevant 

market.  

 

Further, in the 2019 order against Google to determine the issue of abuse of 

dominance by the Company in the mobile operating systems market, the 

Commission concluded that operating systems designed for mobile devices is 

different from the one designed for desktop computers. It also excluded other 

operating systems such as iOS from the relevant market, since it cannot be 

licensed to third-party developers.21 The orders passed by the Commission 

against Google indicate that apart from treating the market as mere distribution 

channels, other factors also need to be taken into consideration to determine 

relevant market. It is essential to correctly determine the relevant market since 

it is the first step towards examining an anti-competitive practice by an 

enterprise. 

 

ESTABLISHING A DOMINANT POSITION OF AN ENTERPRISE 

 

Section 4 of the Competition Act, 2002 restricts an enterprise from abusing its 

dominant position. The Act defines the dominant position as ‘a position of strength, 

enjoyed by an enterprise, in the relevant market, in India, which enables it to operate 

independently of competitive forces prevailing in the relevant market; or affect its competitors or 

consumers or the relevant market in its favour’.22 It is not a mere position of dominance 

enjoyed by an enterprise but it’s the abuse of this dominant position which is 

prohibited under the Act.  

 

To determine the dominant position of an enterprise, factors given under 

section 19(4) are taken into consideration.23 The Commission mainly relies upon 

market share of an enterprise to determine its dominant position. For instance, 

in the case of Matrimony.com Ltd v. Google LLC24, the Commission determined 

the market share of Google to establish its dominant position. It was the main 

																																																								
21 Mr. Umar Javeed v. Google LLC (Case No. 39 of 2018). 
22 The Competition Act, 2002 (Act 12 of 2003), s.4. 
23 The Competition Act, 2002 (Act 12 of 2003), s.19(4). 
24 Case Nos. 7 and 30 of 2012. 
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factor taken into account apart from the presence of high entry barriers to enter 

into the relevant market. However, it has been noticed that in digital markets, 

prices cannot only reflect the value of a product for a customer, since it also 

involves network effects and availability of services at zero prices. As a result, 

understanding the business models adopted by digital markets is essential in 

order the understand the market power enjoyed by an enterprise.25  

 

Additionally, other factors such as countervailing buyer power should also be 

taken into consideration to determine the dominant position of an enterprise. 

The former appellate tribunal COMPAT also stated in the case of Meru Travel 

Solutions that factors other than market share needs to be studied to determine 

the dominant position of an enterprise.26 Another issue that has come up is 

whether access to data provides a competitive advantage to an existing player 

over a new entrant. Studies conducted have shown a mixed result.27 For 

instance, apps like Spotify were able to gain market power even without access 

to data. Thus, a further study of various factors given under section 19(4) is 

required to be undertaken concerning a digital market, since the regulators solely 

rely on market share to establish dominant position of an enterprise.  

 

ABUSE OF DOMINANT POSITION 

 

After a dominant position of an enterprise has been ascertained, the next step 

is to study whether an enterprise has abused its dominant position. Section 4 of 

the Competition Act, 2002 categorises abuse into exploitative and exclusionary 

behaviour by an enterprise. Exploitative behaviour can be in the form of 

excessive pricing and exclusionary behaviour can be in the form of denial of 

market access.28  

 

																																																								
25 Supra Note 9. 
26 Meru Travel Solutions Private Limited v. CCI Appeal No. 31 of 2016. 
27 Supra Note 9. 
28 The Competition Act, 2002 (Act 12 of 2003), s.4. 
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For instance, in the case of All India Online Vendors Association v. Flipkart India 

Private Limited29, it was alleged by the informant that Flipkart India sold goods 

to companies such as WS Retail (which was owned by Flipkart Internet Private 

Limited till 2012)  at a discounted price, and further these goods were sold on 

an online platform operated by Flipkart. This was said to be a strategy adopted 

by Flipkart, to acquire goods from certain sellers and immediately sell it to WS 

Retail at a discounted rate. Subsequently, WS Retail would sell the goods on 

Flipkart’s website. This was alleged to be in contravention of section 4(2)(a) of 

the Competition Act, 2002. Further selling of goods at lower prices, resulted in 

denial of market access to certain individual sellers, which was in contravention 

of section 4(2)(c) of the Act.  

 

The Commission, concluded that since Flipkart India was not holding a 

dominant position in the relevant market, so abuse of dominance cannot be 

determined. However, in its recent order, the NCLAT set aside CCI’s order and 

directed it to investigate abuse of dominant position by Flipkart. The Tribunal 

relied upon Income Tax Appellate Tribunal’s order, wherein it noted that selling 

at below cost was a strategy to establish a monopoly in the market by brand 

building.30  

 

Another practice which is seen as an abuse of dominant position is predatory 

pricing. It has been defined under section 4 of the Act as selling of goods or 

provision of services, at a price which is below the cost of production. The 

object here is to eliminate competitors from the relevant market.31 This issue of 

predatory pricing in digital markets was brought before the Commission against 

online platforms offering huge discounts during certain events.  

 

It was alleged by All Delhi Computer Trader Association in the case of Mohit 

Manglani v. M/s Flipkart India Pvt Ltd, that online portals such as Amazon and 

																																																								
29 Case No. 20 of 2018. 
30 MM Sharma, NCLAT directs investigation into alleged abuse of dominant position by Flipkart-Quashes earlier CCI order closing 
the case, April 9, 2020, available at: https://www.lexology.com/library/detail.aspx?g=6fdb8729-6140-47f0-8f90-
34f96cc799d1 (last visited on 7th August 2020). 
31 The Competition Act, 2002 (Act 12 of 2003), s.4. 
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Flipkart have been selling products at very low prices. However, the 

Commission observed that since the OP’s were not holding a dominant position 

in the relevant market, so the issue of abuse of dominant position does not 

arise.32 The position of the Commission, in the Mohit Manglani case is in 

contrast to the AIOVA case mentioned above.33  

 

Thus, the investigation, in AIOVA case may bring out a different result 

regarding the issue of abuse of dominant position by online portals. Similar 

findings were given by the Commission in the case against online hotel booking 

platforms. It stated that charging service fee from some hotels and not from 

others was found to be discriminatory. Additionally, it ordered an investigation 

to be made about the allegations of platforms indulging in predatory pricing and 

denial of market access to certain hotels.34  

 

EXCLUSIVE DISTRIBUTION ARRANGEMENTS 

 

The exclusive distribution agreement is a form of anti-competitive agreement 

prohibited under section 3 of the Competition Act, 2002. Any form of 

agreement which causes an appreciable adverse effect on competition in India 

is prohibited under the Act.35 With regard to the digital markets, the issue that 

has arisen is distributors entering into exclusive distribution arrangements with 

owners of the digital marketplace. The same was alleged in the Mohit Manglani 

case as discussed above.36 

 

It was alleged that exclusive distribution agreements were entered into with 

certain sellers for the launch of the latest products. To prove such allegations, 

it is first essential to establish the existence of an agreement. Thereafter, the 

appreciable adverse effect of such arrangement is to be proved taking into 

account the factors mentioned under section 19(3) of the Act. Some of these 

																																																								
32 Supra Note 17. 
33 Supra Note 29. 
34 Federation of Hotel & Restaurant Associations of India v. MMT & Others Case No. 14 of 2019. 
35 The Competition Act, 2002 (Act 12 of 2003), s.3. 
36 Supra Note 18. 
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factors are: the creation of barriers to entry in the relevant market, foreclosure 

of competition in the market etc.37 

 

Consequently, taking into account these factors, the Commission concluded 

that the arrangement does not have an appreciable adverse effect on 

competition in the relevant market. Further, the entry of e-portals in the market 

has led to an increase in competition. It also benefits the consumers by allowing 

them to weigh the pros and cons of various products before choosing a product 

and avail delivery of the product at their doorstep.  

 

Another issue that has been brought up before the Commission is with regard 

to algorithmic pricing strategy adopted by radio taxi service providers. This 

practice of price determination through algorithms has been adopted by radio 

taxi service providers. These service providers operate through an application 

under which riders are matched with drivers. For the same, the riders are 

required to download the respective apps on their phones. Thereafter, the 

potential riders book a cab as per the requirement. The estimate of the price to 

be charged for the journey is provided beforehand through an algorithm.38  

 

In the case of Samir Agarwal v. ANI Technologies39, the informant alleged that 

pricing mechanism adopted by radio taxi service providers like Ola and Uber, 

deny the opportunity to individual drivers to compete with each other. This, in 

turn, amounts to the practice of price fixation. It was further alleged that the 

drivers who were attached to the respective networks of Ola and Uber, only 

acted as independent third-party service providers rather than as their 

employees. As a result, the network providers acted as the ‘Hub’ where ‘spokes’ 

i.e. the competing drivers colluded on prices. However, the Commission 

concluded that the algorithm-based pricing mechanism adopted by the platform 

did not amount to collusion between the drivers. It further observed that a hub 

and spoke cartel would require an agreement between all the drivers to set prices 

																																																								
37 The Competition Act, 2002 (Act 12 of 2003), s.19(3). 
38 Samir Agarwal v. ANI Technologies Case No.37 of 2018. 
39 Case No. 37 of 2018. 
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through the platform or any form of agreement with the platform to coordinate 

prices. Even the appellate tribunal upheld the findings of the Commission in 

this case.  

 

However, the Commission has stated in its findings that Ola and Uber act as 

separate entities from their drivers. Thus, the drivers acting as separate entities 

entered into agreements with the online platforms, knowing well that other 

drivers also enter into such agreements with the e-portals. This, in turn, gives 

rise to a hub and spoke arrangement, wherein the hub i.e. online portal sets the 

price, which the spokes i.e. the drivers follow.  

 

Further, the drivers are considered as competitors in the market for radio taxis 

among whom the prices are coordinated by the e-portals as per the data 

provided. This understanding among the drivers that price will be determined 

by a common platform can be said to be an anti-competitive agreement violative 

of section 3(3)(a).40  

 

In other jurisdictions such as the UK and USA, there have been cases where it 

has been recognized that competition law can deal with algorithms. The cases 

dealt with the issue of online sellers of posters adopting specific algorithms to 

coordinate upon the rates at which the posters would be sold through Amazon 

web portal. As a result, consumers were charged the same prices for the same 

products sold by different sellers. This eliminated price competition among the 

online sellers.41 

 

Also, a market study on e-commerce was conducted by the Commission, in light 

of the growth in the e-commerce sector. The retailers who participated in the 

study also stated that there have been instances where certain smartphone 

brands had launched their products through these online platforms. Further 

																																																								
40 Chandola Basu, Algorithms and Collusion: Has the CCI got it wrong?, February 28, 2019, available at: 
http://competitionlawblog.kluwercompetitionlaw.com/2019/02/28/algorithms-and-collusion-has-the-cci-got-it-
wrong/?doing_wp_cron=1596996852.3978469371795654296875#_ftn1 (last visited on 12th August, 2020).  
41 Vaibhav Choukse, “Why digital cartelisation will be a new challenge for the anti-trust regime”, Financial Express, 
August 13, 2018, available at: https://www.financialexpress.com/opinion/why-digital-cartelisation-will-be-a-new-
challenge-for-the-anti-trust-regime/1278723/ (last visited on 17th August, 2020). 
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instances of exclusive agreements can be seen in cases where certain restaurants 

agree to be listed exclusively on a specific platform. Thus, the report has 

recognized the anti-competitive issues in the digital markets. At the same time, 

it also states that these issues have to be addressed in a manner which does not 

restrict innovation and consumer welfare.42 

 

COMBINATION REGULATION 

 

One of the essential provisions in competition laws across different jurisdictions 

is a combination or merger regulation. Merger here means the amalgamation of 

two or more entities into one entity. The objective here is to prevent such 

mergers which restrict competition in the relevant market. Section 6 of the 

Competition Act, 2002 states that no enterprise shall enter into any combination 

which causes an appreciable adverse impact on competition in the relevant 

market in India.43  The threshold limits which make a merger subject to review 

by the Commission is given under section 5 of the Act. However, the provision 

does not provide for taking into account the value of data and the extent of 

control over it by the merging parties.44 

 

It has been observed that in a digital economy, control over data gives an 

advantage to any business operating in the market.45 For instance, Facebook has 

attained a dominant status since it has been able to attract a large number of 

users, is a social network with the most opportunities to reach many people. 

Even the advertisers have benefitted from the same due to the increased 

number of users. However, such a dominant status can be challenged by new 

firms entering the digital market.  

 

																																																								
42 CCI, Market Study on E-Commerce in India, (January, 2020), available at: 
https://www.cci.gov.in/sites/default/files/whats_newdocument/Market-study-on-e-Commerce-in-India.pdf (last 
visited on 13th August, 2020). 
43 The Competition Act, 2002 (Act 12 of 2003), s.6. 
44 UNCTAD, Competition issues in the digital economy, (July, 2019), available at: 
https://unctad.org/meetings/en/SessionalDocuments/ciclpd54_en.pdf (last visited on 14th August, 2020). 
45 Ibid. 
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As a result, to maintain its dominant status, acquisitions of these new firms by 

a dominant firm has been noticed. For instance, from 2007 to 2018 Facebook 

acquired or attempted to acquire more than 100 companies in the relevant 

market.46 The recent one being, billion-dollar acquisition of instant messaging 

rival WhatsApp by Facebook in 2014. It now owns popular apps such as 

Instagram, Messenger, Facebook and WhatsApp.  

 

Even the antitrust authorities during the initial acquisitions did not raise concern 

regarding such mergers. But recently the German Competition Law has 

undergone amendment as per which, if a merger transaction value exceeds 400 

million euros, notification of the same will have to be given to the German 

Federal Cartel Office. Thus, a notification will have to be given in case of 

takeover of small companies by a large platform even if a small company does 

not meet the relevant domestic turnover threshold of 5 million euros.47  

 

A similar step was also taken by the Austrian Federal Competition Authority. 

In the UK, Furman Report was published which also made recommendations 

with regard to competition law assessment in the digital era.48 Even the 

European Commission has recognized the fact that certain acquisitions may 

escape its scrutiny due to the current turnover threshold given under the EU 

Merger Regulation. One of the reasons being that new companies have a low 

turnover in the beginning since their object is to increase their user base.49  

 

At the same time, it did not introduce amendments in the threshold limits, 

stating that it would first analyse the effect of amendments introduced by 

German and Austrian Competition Authorities, before bringing about any 

																																																								
46 Mark Glick and Catherine Ruetschlin, Big Tech acquisitions and the potential competition doctrine: The Case of Facebook, 
(October, 2019), available at: https://www.ineteconomics.org/uploads/papers/WP-104-Glick-and-Reut-Oct-10.pdf 
(last visited on 15th August, 2020). 
47 UNCTAD, Competition issues in the digital economy, (July, 2019), available at: 
https://unctad.org/meetings/en/SessionalDocuments/ciclpd54_en.pdf (last visited on 14th August, 2020). 
48 Baris Yuksel, Turkey: The beginning of the new challenge: Merger control in Digital Economy, (January, 2020), available at: 
https://www.mondaq.com/turkey/antitrust-eu-competition-/884564/the-beginning-of-the-new-challenge-merger-
control-in-digital-economy (last visited on 16th August, 2020). 
49 European Commission, Competition Policy for the Digital Era, (2019), available at: 
https://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf (last visited on 16th August, 2020). 
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change in the EU Merger Regulation.50 However, based on referrals made by 

member states, the Commission did examine the acquisition of Shazam by 

Apple, even though the party did not meet turnover thresholds.51 It has been 

said to be a discretionary approach, which gives power to the Commission to 

investigate any merger which raises anti-competitive concerns.52 

 

In India, unlike EU the CCI does not have the power to review non-notifiable 

mergers. Further, in case of mergers which were notified to the Commission, it 

only applied factors such as market share, barriers to entry etc. as the measures 

to analyse market power. The same was noticed in case of a merger between 

Flipkart and eBay or between Walmart and Flipkart. It has been observed that 

while examining these mergers, the Commission did not take into account the 

dynamic nature of digital markets.53 

 

The most recent merger which is undergoing review by the CCI is Facebook’s 

proposal to invest into Reliance Jio Platform. In view of the growing digital 

markets, the Commission stated that it may consider amending merger 

regulations to prevent misuse of user’s data. However, Facebook has said that 

the deal would be beneficial to the consumers as well as the small 

neighbourhood stores operating in the country.54 It would allow consumers to 

obtain required products from the nearby stores by transacting with JioMart 

using WhatsApp. Now, the factors which will be taken into account to assess 

this merger is to be seen. However, there are certain factors which should be 

taken into account while assessing such mergers. These include whether the 

proposed merger would lead to an enterprise enjoying a dominant position and 

the likelihood of abuse of such a dominant position. This, in turn, requires that 

any competitive constraints need to be addressed before a merger coming into 

																																																								
50 Supra Note 49. 
51 European Commission, Mergers: Commission clears Apple’s acquisition of Shazam, (September, 2018), available at: 
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_5662 (last visited on 16th August 2020). 
52 Ramji Tamarappoo & Nandita Jain, Competition Assessment of Mergers in Digital Markets, (March, 2020), available at: 
https://www.cci.gov.in/sites/default/files/whats_newdocument/Papers.pdf (last visited on 17th August, 2020). 
53 Ibid. 
54 Manish Singh, “India’s antitrust watchdog is reviewing Facebook’s 5.7 billion dollar deal with Reliance Jio 
Platforms”, TechCrunch, June 17, 2020, available at: https://techcrunch.com/2020/06/17/indias-antitrust-watchdog-
is-reviewing-facebooks-5-7b-deal-with-reliance-jio-platforms/ (last visited on 16th August 2020). 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|18 

effect. Further, it is essential to analyse whether the merger will promote 

consumer welfare and innovation.55  

 

 

 

 

 

 

 

 

 

 

 

 

 

  

																																																								
55 Supra Note 49. 
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CONCLUSION & SUGGESTIONS 

 

The emerging digital markets have been seen to be a positive move in terms of 

an increase in access to various goods as well as services. It has greatly benefitted 

the consumers since now they are given a variety of options to choose from, 

due to the increase in competition among the market players. At the same time, 

issues are being raised before the antitrust regulators that the owners of these 

digital markets are indulging in anti-competitive practices. The enterprises have 

been accused of entering into exclusive distribution agreements, abuse of 

dominant position and moving forward with mergers which enables them to 

exercise sufficient control over the relevant market. 

 

 Additionally, from the study of cases before the CCI, it has been noted that the 

Commission has been more inclined towards promoting innovation. Here it 

becomes essential to understand that the market structure of a platform market 

is different from a brick and mortar market. Thus, the first step in this regard is 

to understand the network effects of a digital market, to correctly define the 

relevant market in a given case. To define these multi-sided markets, reliance 

needs to be placed not only on monetary transactions but also data flow which 

takes place in such markets.  

 

Moreover, the provision of free products or services in exchange for data needs 

to be taken into consideration. Taking into account this fact, German 

Competition Law has been amended to include the provision of such services 

in the definition of the market.56 This shows that additional criteria should be 

taken into account to define a digital platform market.  

 

Further, with regard to the issue of establishing dominant position and abuse of 

dominant position, the factors to be taken into consideration as given under the 

Competition Act, 2002 are not sufficient. Factors such as network effects which 

give control over data, parallel use of services from different providers and the 

																																																								
56 Supra Note 45. 
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switching costs for users should be taken into account.57 Moreover, it has been 

observed from the cases before the CCI that apart from the market share, other 

factors are not given due weight to decide upon the issue of dominant position. 

This, in turn, requires a further study of these factors in terms of their 

applicability to digital markets.  

 

However, with regard to the issue of abuse of dominant position by digital 

markets, the position of the Commission has started to vary in recent cases. It 

has directed an investigation to be made to understand the market structure 

adopted by digital markets. At the same time the Competition Act, 2002 does 

not deal with the issue of collective dominance. As a result, allegations relating 

to the same escape scrutiny by the Commission. This was seen in the case of 

allegations of collective dominance by cab aggregators and online hotel booking 

platforms.58 Thus, an amendment is required to be made to the Competition 

Act, 2002 to introduce the provision of collective dominance.  

 

With regard to the issue of anti-competitive agreements, it has been observed 

that so far in digital markets these agreements are entered into in the form of 

exclusive distribution agreements. The Commission has recognized in its report 

on e-commerce that this issue has to be analysed on case to case basis since it 

can contribute to increasing competition in the relevant market. Further, in view 

of the decision in the Uber case, section 3 of the Competition Act, 2002 is 

proposed to be amended to include a hub and spoke arrangement.59  

 

On the issue of Combination Regulation, certain amendments are required to 

be made in the Competition Act, 2002 to prevent monopolization and 

consequent abuse by an entity which attains a position of strength due to a 

merger. For the same, the transaction value-based threshold is to be promoted.60 

To address this issue, the Draft Competition Law Amendment Bill, 2020 seeks 

																																																								
57 Ibid. 
58 Supra Note 12. 
59 The Competition (Amendment) Bill, 2020, s. (3)(3), available at: 
https://www.taxmanagementindia.com/file_folder/folder_5/Draft_Competition_Amendment_Bill_2020.pdf (last 
visited on 19th August, 2020). 
60 Supra Note 52. 
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to introduce a new provision under section 5 of the Act, which seeks to give 

power to the Central Government acting in consonance with the Commission 

to determine threshold limits for a merger.  

 

This is an important step towards regulating digital market mergers which earlier 

escaped scrutiny by the Commission. The term ‘control’ has been redefined to 

mean a “singular or joint ability of an enterprise or a group to exercise ‘material influence’ 

over the management or affairs or strategic commercial decisions”.61 However, the bill does 

not define the term ‘material influence’. 

 

Further, policy on competition, e-commerce and consumer protection can play 

a significant role in ensuring fair access by all market players to online platforms. 

For instance, India’s e-commerce policy has laid down a transparency 

requirement as per which e-commerce entities are required to make complete 

disclosure to the consumers with regard to the purpose and use of data 

collection.  

 

The antitrust regulator has to take into account the network effects while 

approving a merger. Instead of bringing in a new regulator to deal with data-

driven markets, a technology wing should be set up within the antitrust regime.62 

This would aid in understanding the aspect where algorithms are used by the 

data-driven market to indulge in anti-competitive practices. India’s competition 

law being in its initial phase, this step will guide the Commission to deal with 

anti-competitive issues in a digital market. More so even the 2020 draft on e-

commerce policy has recognized the fact that digital monopolies have to be 

prevented from abusing their dominant position.63  

 

																																																								
61 The Competition (Amendment) Bill, 2020, available at: 
https://www.taxmanagementindia.com/file_folder/folder_5/Draft_Competition_Amendment_Bill_2020.pdf (last 
visited on 19th August, 2020). 
62 The Department for Promotion of Industry and Internal Trade, Draft National e-Commerce Policy, (February, 2019), 
available at: https://dipp.gov.in/sites/default/files/DraftNational_e-commerce_Policy_23February2019.pdf (last 
visited on 19th August, 2020).  
63 Saritha Rai, “Government’s e-commerce policy draft limits Amazon, Google, Facebook in boost to local start-ups”, 
The Print, (July 4, 2020), available at: https://theprint.in/india/govts-e-commerce-policy-draft-limits-amazon-google-
face-in-boost-to-local-startups/454691/ (last visited on 19th August, 2020).  
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To conclude, the objective of bringing into force competition laws from the 

beginning has been to prevent monopolization of a market. Presently, this 

practice is being noticed among digital markets and to curb the same instead of 

a complete overhaul of competition laws, proposed amendments and policy 

changes can aid in addressing competition issues in digital markets. 


