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COMPLEXITIES IN CROSS BORDER 

INSOLVENCY LAWS: INDIAN INSOLVENCY 

LAWS & PRACTICES IN RELATION TO CROSS 

BORDER INSOLVENCY 
-TARUN KUMAR* 

 

ABSTRACT 

 

The huge increase in international trade in modern times and the development of a global 

market-place have inevitably led to an increase in the number, size, and complexities of 

International/Cross-border Insolvencies. The investment of corporations in multiple countries 

around the world and huge diversity in terms of location of assets, due to asset leakage across 

the globe, of a particular corporation leads to massive complexities in valuation and assessment 

at the time, when such a corporation declares insolvency. This problem becomes even more 

complex when it comes to the fact that the Insolvency and Bankruptcy Code, 2016 does not 

contain the procedure in the matters of Cross Border Insolvency. Thus, it has become the issue 

of key importance for the evolution of Indian Insolvency Jurisprudence. The article seeks to 

clarify the Indian norms for resolution of cross border insolvency by addressing the basic 

principles of cross border insolvency. 

 

Keywords: International Insolvency, Insolvency and Bankruptcy Code, 2016. 
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UNDERSTANDING INSOLVENCY AND BANKRUPTCY 

 

Bankruptcy is a proceeding by which possession of the property of a debtor is 

taken for the benefit of the creditors, generally, by an officer appointed for the 

purpose, the property being realized and, subject certain priorities, distributed 

rate-wise amongst those creditors i.e. the persons to whom the debtors owe 

money or have incurred pecuniary liabilities. Commenting on the principles of 

bankruptcy laws, Lord Ellenborough stated, “The principle of bankruptcy laws 

is to prevent persons craftily obtaining into their hands' great substance of other 

men’s goods and at their wills and pleasures consuming the substance obtained 

by the credit of other men, and it is always to be remembered that it is the 

protection of persons who have so given credit which is the professed object of 

bankruptcy laws.”1 

 

The intent behind quoting the above statement is to establish that the insolvency 

laws have, primarily, two fixed purposes – Firstly, they enable a person to get rid 

of the burden of debts which his assets are no longer in a position to pay so that 

when freed from his burden, he may have a fresh start in life. Secondly, whatever 

has remained of his assets, they should be taken charge of by a third person and 

distributed equally among those who have claims against the insolvent. 

 

“The object of insolvency law is to make all the property of the insolvent 

divisible amongst all the creditors. The Act2 provides the machinery by which 

the insolvent can be given relief and also the machinery by which the creditors, 

who are not secured in the payment of their debts, are to be satisfied. The 

Insolvency Act3 provides for the particular protection of the insolvent and 

general protection of creditors and the trading public. It is administrative and 

adjective law. The policy and object underlying it are to secure the distribution 

of a debtor’s estate among his creditors and to prevent the more active creditors 

from getting an undue advantage over those who may be less active. Section 6 

																																																								
1 Sutton V. Weeley, 103 ER 171: (1806) 7 East 442.  
2 The Provincial Insolvency Act, 1920, No. 5, Acts Of Parliament (Feb. 25), 
Https://Www.Indiacode.Nic.In/Bitstream/123456789/12905/1/The_Provincial_Insolvency_Act%2C_1920.Pdf 
3Supra Note 2. 
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of the said Act4 is related to the concept of insolvency. The insolvency 

jurisdiction of courts can be exercised for adjudicating a person as insolvent 

only if he is a debtor under the Act5 and has committed any one of the acts of 

insolvency and enumerated in Section 6.”6 

 

Insolvency generally means a state of a person in which he/she is unable to pay 

his/her debts when the date is due to pay that debt. Categorically, insolvency 

may also mean that the person lacks the means to pay his/her debt i.e. it is a 

condition in which a person’s assets and liabilities are such that even if the 

former made available immediately, it would not be sufficient to discharge 

him/her from the latter. Insolvency can be of two types –  

 

a. Cash flow Insolvency – this situation of insolvency arises 

because of the lack or absence of money/cash and when a person 

has exhausted any other ways available to pay the due debts. 

 

b. Balance Sheet Insolvency – the situation when the inflow is less 

than the outflow and the value of the total assets available is less 

than the debts owed or in other words the total assets directly or 

indirectly held by the company are less than a total liability. 

 

The key difference between insolvency & bankruptcy is that the stage of 

insolvency is before that of bankruptcy. Insolvency, in general, is a stage of 

economic distress when a person is unable to pay his/her debts whereas 

bankruptcy is the final stage whereby an application of bankruptcy is filed before 

the court and the court decides about how an insolvent debtor may discharge 

from his debts by selling the assets to the creditors or by erasing the debts that 

can’t be paid. 

 

																																																								
4Supra Note 2. 
5Supra Note 2. 
6 Sulthan Pillai V. Municipal Commr, (2002) 1 KLT 905; (2002) 2 CLT 604. 
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Cross Border Insolvency may be defined in a nutshell that when an Insolvency 

proceeding or a case of domestic insolvency crosses the jurisdictional borders 

and becomes an aspect of concern in which the laws of two or more countries 

have jurisdiction of the proceedings of one particular insolvency. The 

dimensions of cross border insolvency expanded after the after different 

economies opened their markets for external investments and businesses, for 

India it was the period of the 1990s. 

 

CHALLENGES TO CROSS BORDER INSOLVENCY: 

 

The problems arising out of cross border insolvency are not contemporary, the 

traces can be found even in the cases filed before the establishment of common 

law courts. A Dutch trading firm was declared bankrupt and an English creditor 

brought proceedings before the English court to attach certain sums owing to 

the Dutch firm. The court held that the bankruptcy proceedings had vested all 

the assets of the Dutch firm (including monies owed to it by English debtors) 

in the Dutch assignees and the English creditor had to surrender its attachment 

and prove it before the Dutch courts.7 An English court held that there should 

be only one universal process for the distribution of a bankrupt's property, and 

where that process was pending elsewhere; the English courts should not let 

actions within its jurisdiction interfere with that process.8 

 

Municipal Insolvency Law is based on one simple truth i.e. some businesses and 

commercial transactions will fail and in the same chain; some obligations will 

not be satisfied in full9 which means that there will be situations of bankruptcy 

and insolvencies free-market economy. Historically, insolvency law was very 

much intra-jurisdiction focused, drafted at a time when most businesses and 

commercial transactions, operated within their borders. Globalization and 

increased cross-border trade have changed the fabric of business, with most 

business relationships having multiple links crossing borders and it is in this 

																																																								
7 Solomons V. Ross (1764) 1 Hy Bl 131n : 126 ER 79. 
8 Galbraith V. Grimsaw 1910 AC 508. 
9 Thomas M. Gaa, Harmonization Of International Bankruptcy Law And Practice: Is It Necessary? Is It Possible? 27 
INT’L L. 881 (1993). 
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context that the implications of insolvency need to be put to the test, giving 

those affected, effective and timely legal recourse in a streamlined and logical 

process.10 

 

The huge increase in international trade in modern times and the development 

of a global market-place have inevitably led to an increase in the number, size, 

and complexities of International/Cross-border Insolvencies.11 More ground-

breaking problems have arisen since the creation of multinational trading 

corporations which, in many cases, have the least economic connection with 

any particular place of incorporation.12 

 

India after the enactment of Insolvency of Bankruptcy Code, 2016 which was 

broadly based on United Nations Commission on International Trade Law 

(UNCITRAL) Model Law on Cross-border Insolvency covers approximately 

every scenario concerning Insolvency and Bankruptcy, however, lacks in the 

periphery of International Insolvency as it just concerns with the situation when 

a foreign creditor initiates insolvency proceedings against an Indian debtor. At 

this point, it is pertinent to note that there are four provisions in Insolvency & 

Bankruptcy Code, 2016 that touches the aspect of International Insolvency – 

 

a. Section 3 (23) – Definition of Person includes a person resident 

outside India 

b. Section 3 (27) – Definition of Property includes a property 

situated outside India 

c. Section 234 – Agreement between Central Government and 

Government of any other country for enforcement of the code. 

d. Section 235 – Letter of request to a country outside India in 

certain cases 

 

																																																								
10 Ran Chakrabarty, Key Issues In Cross-Border Insolvency, National Law School Of India Review, Vol. 30(2), 2018, 
119-135. 
11 Sir Peter Millet, Cross Border Insolvency: The Judicial Approach, International Insolvency Review, Vol. 6, Jan. 09, 
2007, ISSN:1180-0518 Available At Https://Doi.Org/10.1002/Iir.3940060202  
12Supra Note 10. 
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Furthermore, there are three significant scenarios in Indian context under 

International Insolvency: - 

 

a) Where the creditors of an Indian debtor enforce their legal rights 

over the assets of that debtor which are situated outside the 

jurisdictional border of India. 

b)  Where the creditors of foreign debtor enforce their rights over 

the assets of that debtor which are situated in India. 

c)  Where the Indian creditors enforce their rights over the assets of 

a foreign debtor which are situated outside the jurisdictional 

border of India. 

 

The issues that emerge from the abovementioned scenarios are extensively 

complex and raw because when an international insolvency dispute is 

undergoing, the difference in domestic insolvency laws can highly influence the 

outcome of the dispute depending on the location at which the dispute is 

litigated and this may result into local creditors or the foreign representative 

initiating additional local insolvency proceedings (which lead to the 

commencement of litigation in that jurisdiction).13  

 

With the effect of LPG (Liberalization, Globalization, and Privatisation) the 

companies are transcending their domestic borders, with the expansion of their 

goods & services, seeking heterogeneous markets for better exposures.14 Now 

considering that when the transnational company encounters a situation of the 

financial crisis, it automatically exposes itself to the numerous regulatory 

authorities that might not be sync in terms of the Insolvency/Bankruptcy 

procedures and this situation presents us with the classic question of Conflicts 

of Law. 

 

  

																																																								
13 This May Lead To Parallel Litigations And Insolvency Proceeding Against The Debtor Whereby All Such Litigations 
Meet The Jurisdictional Requirements. 
14 Kent Anderson The Cross-Border Insolvency Paradigm: A Defence Of The Modified Universal Approach 
Considering Japanese Experience, 21 U. PA. J. INT’L ECON. L. (2000). 
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UNCITRAL MODEL LAW 

 

The UNCITRAL Model Law on Cross-border Insolvency is the sole instrument 

that attempts to deal with the complexities of International Insolvency, 

however, the law should not be deemed as a substantive and unified law for 

resolving cross border insolvency. It is designed to assist the states and equip 

their insolvency laws with the modern legal framework to efficiently resolve the 

challenges towards cross-border insolvency proceedings in the International 

paradigm.15  

 

The model law, if adopted, will significantly make the proceedings of 

International Insolvency smooth because it lays down certain provisions that 

extensively focus on four key elements: - Access, Recognition, Relief, 

Cooperation, and Coordination.16 But one should not believe that the 

UNCITAL Model Law resolves all the problems about Cross-border 

insolvency, however, it does solemnize the procedures about the same. 

 

The general private international law principles distil down three key questions 

to identify the jurisdiction concerning insolvency procedures i.e. application of 

the law, jurisdiction over the administration, how the judgment asserts control 

over the assets?17 In the essence of these questions of jurisdiction and the laws 

for the governance and regulation of insolvency across the borders private 

international law traditionally follows two approaches for the treatment of a 

financially distressed debtor – 

 

1. TERRITORIAL APPROACH 

 

This approach firmly emphasizes on the principle of ‘situs’ under private 

international law18 and states that the insolvency proceedings will be carried out 

																																																								
15 UNCITRAL Model Law On Cross-Border Insolvency; 1997, UN Commission On International Trade  Law (May 
30), Https://Uncitral.Un.Org/En/Texts/Insolvency/Modellaw/Cross-Border_Insolvency 
16 Supra.  
17 James Fawcett & Janeen M. Carruthers, Cheshire, North & Fawcett Private International Law, 14th Edition. 
18 Supra Note 9. 
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as per the location of the assets of the financial debtor wherein if a debtor has 

assets covering more than one jurisdiction then the authority having jurisdiction 

over those assets will govern them and the other assets shall be governed by 

some other authority. For instance, if a debtor ‘D’ has assets in both countries ‘A’ 

& country ‘B’ then country ‘A’ shall be governing the assets which are located 

in its jurisdiction, and country ‘B’ shall be governing the assets located in its 

jurisdiction. 

 

The major criticism with this approach is that it depends on the comity of the 

countries and their corporation with each other if the proceedings are initiated 

in all the jurisdictions as per the situs rule.19 Now, the problem arises when some 

countries exercise their jurisdiction broadly which in result inhibits the 

jurisdiction of the other country(s) thus, inviting the conflict of law. 

 

2. UNIVERSALIST APPROACH 

 

The potential chaos of multiple litigations and laws governing cross border 

proceedings was the reason behind the development of the Universalist 

Approach.20 It is a dominant theory of an ideal international insolvency regime 

which advocates that only one law should control the assets of a financial debtor 

in multiple jurisdictions regardless of the location of the assets.21 The theory 

refers to a system in which a single court/authority controls the administration 

of the assets of financial debtor located worldwide.22 The supporters of this 

theory opine that the court can be a court of the ‘home country’ or the ‘centre 

of the debtor’s interest’ or where the ‘proceedings initiated at the first point of 

time’.23 The complications with this theory arise due to individual sovereignty 

																																																								
19 Hilton V. Guyot, 159 U.S. 113 (1895). 
20 John A.E. Pottow, Procedural Incrementalism: A Model For International Bankruptcy,  
Https://Repository.Law.Umich.Edu/Articles/619 
21Supra Note 12. 
22 Lynn M. Lo Pucki, Cooperation In International Bankruptcy: A Post Universalist Approach, 84 CORNELL L REV. 
696 (1999). 
23Supra Note 16. 
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of nations as no country will permit any foreign court to make and directly 

enforce orders in its jurisdictions.24 

 

INDIAN CROSS-BORDER INSOLVENCY LAWS 

 

The issue of insolvency remained unresolved for a long period until the 

enactment of Insolvency and Bankruptcy Code in the year 2016 wherein it laid 

down the provisions for dealing with the problems about the financial debtor 

and its creditors.25 However, India still lacks well settled and codified law on the 

issue of administration of assets located worldwide of a financial debtor i.e. 

cross-border insolvency which started evolving in 2018.26 India has adopted the 

UNCITRAL Model Law on Cross Border Insolvency and Bankruptcy Code, 

2016 with certain alterations – the draft suggests that the basis of the law should 

be on bilateral treaties as it will lead to ambiguity and thus disfavours them.27 

The draft as referred from the laws of United States, United Kingdom, and the 

UNCITRAL Model Law, does satisfy mostly all the issues concerning cross-

border insolvency, but leaves some minor intricacies that is left untouched by 

most of the nations while discussing cross-border insolvency – 

 

1. The states must settle down one principle for conferring 

jurisdiction along with a universal definition of Centre of Main 

Interest for a financial debtor that will further create an issue of 

multiple Centres of Main Interest. 

 

2. It must be well settled, universally that any decision of a 

competent court about a matter directly or collaterally related to 

																																																								
24 Lynn M. Lo Pucki, The Case Of Cooperative Territoriality In International Bankruptcy, Michigan Law Review, Vol. 
98, No. 7 (June, 2000). 
25 A Primer On The Insolvency And Bankruptcy Code, 2016, Nishith Desai Associates, (February 2019) Available At 
Http://Www.Nishithdesai.Com/Fileadmin/User_Upload/Pdfs/Research_Papers/A-Primer-On-The-Insolvency-
And-Bankruptcy-Code.Pdf 
26 IBBI Working On Cross-Border Insolvency Norms: Sahoo, The Hindu (July 19, 2018), 
Https://Www.Thehindu.Com/Business/Economy/Ibbi-Working-On-Cross-Border-Insolvency-Norms-
Sahoo/Article24464026.Ece 
27 Insolvency Section File, No. 30/27/2018, Ministry Of Corporate Affairs, (June 20), 
Http://Www.Mca.Gov.In/Ministry/Pdf/Publicnoicecrossborder_20062018.Pdf 
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the issue will be recognized in each state where ever it is sought 

to be enforced. 

 

3. The case of Maxwell Corporation28 wherein although the 

dismissal of the case based on jurisdiction was denied but the 

authorities provided unprecedented support for an orderly 

liquidation.29 

 

4.  As far as the priority of claims is concerned, the creditors will be 

taken at one level and harmonious interpretation of the claim is 

required to enable courts to reach an amicable and justified ruling. 

 

  

																																																								
28 170 B. R. 800 (Bankr. S.D.N.Y. 1994), Aff’d, 186 B.R. 807 (S.D.N.Y. 1995) 
29 Jay Lawrence Westbrook, The Lessons Of Maxwell Communication, Fordham Law Review, Vol. 64 Issue 6. 
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CONCLUSION 

 

In the end, it may be contended that resolving a problem as that of a situation 

of insolvency of a corporation, industry, or enterprise which has assets scattered 

across the globe is a task with massive complexities. There is a dire need for 

legislation and a proper legal framework, whether or not directly inherited from 

the UNCITRAL Model Law on Cross Border Insolvency, for the regulation of 

such a complex transaction. This will not only result in ease of business but will 

also further open the Indian market for foreign investment. 

 


