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Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  
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COMPULSORY LICENSING OF DRUGS 

DURING A PANDEMIC 
-GARIMA RAJPUT* 

 

ABSTRACT 

 

COVID-19 is a pandemic which the whole world is facing. Whole Humanity is together in 

the fight against the Coronavirus, COVID-19, as it is declared as a National Health 

Emergency. This pandemic has taken thousands of lives and infected millions of people, affected 

the global economic and is a cause of fear in the upcoming future. COVID-19 is not only the 

health crisis but also the economic crisis, a humanitarian crisis, a security crisis, and a human 

rights crisis. This paper discusses the role of the pharmaceutical companies during this time of 

pandemic. This paper aims to analysis weather compulsory licensing of the drugs, which are 

effective in COVID-19 treatment helps to tackle this situation and through this, are we able 

to provide for the needs of the most vulnerable people across the globe. 

 

Keywords: COVID – 19, Patent, Compulsory Licensing, Pharmaceuticals, 

India, TRIPS Agreement, Healthcare, Human Rights. 
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“My idea of a better ordered world is one in which medical discoveries would be free of patent 

and there will would be no profiteering from life or death.” 

                                                          -Indira Gandhi 

(From her address to the World Health Assembly in Geneva May 6, 1981) 

 

COVID-19 has put a challenge to the whole world and it also highlights the 

issue of public health and the human rights of people across the globe. It 

affected all spheres and sectors across the globe and the intellectual property 

regime is not the exception. The research groups are engaged in the 

development of drugs. Some of the drugs approved for the clinical trials by 

WHO already possess patent protection like Remdesivir1 and attempt have been 

also made by some other countries like China to patent similar COVID-19 

treatment drugs. It highlights the issue of abuse of the exclusive right of the 

patent holder2.  

 

To address this problem, various international instrument and treaties signed by 

the nations for compulsory licensing of patents. It is important to note that the 

pharmaceuticals company incurred a heavy cost in developing the drugs. But 

the cost incurred for development for drugs is not more than that of human 

lives. Compulsory Licensing is recognized as a legal measure against the patent 

abuse and the public health problem. Wealthy countries like the United States, 

are also struggling with the cost of treatment of people who are suffering from 

severe COVID-19 and its subsequent complications. Patients from developing 

and under developed countries are also facing challenges in accessing and 

affording the drugs. Individuals from such countries may be at high risk of 

suffering. One of the important reasons for granting compulsory licensing is to 

make medicine available and affordable to poor countries. During this time 

period, pharmaceuticals company should be more focused on saving lives rather 

than their making profit.  

																																																								
1 Ellen’t Hoen,Covid-19 And The Comeback Of Compulsory Licensing, Medicines Law And Policy, ( June 23, 2020) 
Covid-19 And The Comeback Of Compulsory Licensing. 
2 Sandra Eke, Compulsory Licensing Of Patents As Palliative To Covid 19 Pandamic, Mondaq,  (Jul. 3,2020) 
Https://Www.Mondaq.Com/Nigeria/Patent/936650/Compulsory-Licensing-Of-Patents-As-A-Palliative-To-
Covid-19-Pandemic  
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NATURE OF PATENT RIGHT 

 

A Patent is an exclusive right granted for an invention, which is a product 

or a process that provides, in general, a new way of doing something, or 

offers a new technical solution to a problem. to get a patent, technical 

information about the invention must be disclosed to the public in a 

patent application3. It is an exclusive right granted to the patent holder 

to make, use, sell or import a product. 

 

In the absence of the competing product in the market, the patent holder enjoys 

a monopoly and sometimes it leads to the abuse of their dominant position in 

the market4. In the medical regime, pharmaceutical companies invest significant 

resources for researching and inventing new medicine for treating the new and 

known disease. Development of new drugs requires time, high cost and also the 

risk of not making into the market. By granting the patent for a certain time 

period, helps the inventor to recover the cost they invested for inventing the 

drugs.  

 

COMPULSORY LICENSING OF PATENT  

 

Since patent grant exclusive rights to the patent holder, but it is necessary to 

limit the power of the patent holder. Compulsory Licensing of the patent 

involves the use of the patented product and process without the patent holder 

consent. When a patent is granted to the pharmaceutical company it may lead 

to an increase in the price of the patent, due to the research and innovation and 

time involved in the development of drugs. High prices of drugs make the 

medicine unaffordable to the developing and the under-developed countries. 

Granting compulsory license help the state to put the cap on the prices of the 

drugs and provide access to essential drugs. Compulsory License is a provision 

through which the government enforced the patent holder to license the drug 

																																																								
3 Https://Www.Wipo.Int/Patents/En/ 
4 William Alan Reinsch & Jack Caporal, Compulsory Licensing: A Cure For Distributing The Cure? , Center For 
Strategic & International Studies(CSIS),(Jul. 3, 2020)Https://Www.Csis.Org/Analysis/Compulsory-Licensing-Cure-
Distributing-Cure 
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patent to an interested third party without the consent of the patent holder as 

per the pre-requisite mentioned under the patent legislation. Granting of a 

compulsory license may also dishearten the patent holder and also discourages 

innovation.  India granted its first compulsory patent to Natco against Bayer’s 

chemotherapy drug, (Nexavar) which is used in the treatment of Renal Cell 

Carcinoma (RCC) and Hepta Cellular Carcinoma (HCC).  Price of the drug by 

Bayer was INR 2.8 lakh for a month therapy which was claimed to be sold at 

INR 8800 for a month therapy by Natco, thereby cutting the price to 97%. In 

return Bayer got the royalty of 6% which was latter raised to 7% on the appeal 

by Bayer.5 

 

INDIA AND THE TRIP’S  

 

India is one of the member countries who sign the Trade-Related Aspects of 

Intellectual Property Rights Agreement which was implemented in 2005. Before 

becoming the member country of TRIPS, India did not grant a patent for drugs. 

This was the time when the generic pharmaceuticals industry flourished in India 

irrespective of the strict patent regime in India, one of the major advantage of 

generic drugs were that it was available at cheap prices and the disadvantage was 

that new and innovative drugs were not launched in India. To solve this 

problem, India signed the TRIPS agreement in 1995. At that time India was a 

leader in the pharmaceutical industry but this situation changes after the TRIPS 

regime. After signing the TRIPS Agreement, patent on a pharmaceutical 

product can also be granted in India and it led to increase the hold on the 

availability, accessibility, quantity and price value of drugs. But this situation is 

sometimes abused by the patent holder by providing the drugs at the high cost 

and to counter this situation, TRIPS provides the provision of compulsory 

licensing.  

 

																																																								
5 Bayer Vs Union Of India , Intellectual Property Board , Chennai  
Https://Donttradeourlivesaway.Files.Wordpress.Com/2013/06/Intellectual-Property-Appellate-Board-Chennai-
Orders.Pdf 
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Although the agreement does not use the term Compulsory Licensing as such 

Article 31 authorizes the government to use the patent without the authorization 

of the patent holder when the national emergency exists. Pharmaceuticals 

patenting in India is of special relevance to the current issue of public health 

because India pharmaceuticals company is the important supplier of the low-

priced drugs in the market. Compulsory licensing is the process of the 

authorization given to the third party by the Controller General of Patent to 

make, use or sell a particular process or product on which the patent is granted 

without the permission of the patent owner. Compulsory licensing is recognized 

under the Indian Patent Act 1970 and also under the TRIPS Agreement. Sec 

84-92 which need to be fulfilled if the compulsory license is to be granted in 

favour of someone6. A controller can also grant Suo Motu compulsory license 

when the Central Government notify the “national emergency” or the 

circumstances of extreme urgency or the public non-commercial use, which may 

arise or it is required due to the public health crisis.  

 

India granted its first and sole compulsory license in March 2012 to the Generic 

manufacturer Natco for the drug “Nexavar” (Sorafenib Tosylate). against the 

Bayer’s chemotherapy drug. This drug is used in the treatment of Renal Cell 

Carcinoma (RCC) and Cellular Carcinoma (HCC). The drug was priced at INR 

2.8 lakh for a month’s therapy by Bayer which was claimed to be sold at the 

price of INR 8800 for a month of therapy by Natco, which leads to decrease 

the price by 97%. In return, Bayer got 6% royalty which was increased to 8% 

later. At the time of analysis of granting compulsory licensing, Controller 

identifies 3 major grounds reasonable requirements of the public not being met, 

excessive pricing and not working of a patent in India.7 

 

The objective of TRIPS is to implement a minimum standard globally for the 

protection of IPR. Under this agreement, members are required to respect the 

minimum standard and they can also choose to adopt the more stringent regime 

																																																								
6 Nayanikaa Shukla ,Compulsory Licensing In India, Mondaq,(Jul. 14, 2020) 
Https://Www.Mondaq.Com/India/Patent/772644/Compulsory-Licensing-In-India (Last Accessed On 6, July 6, 
2020) 
7 WRIT PETITION NO.1323 OF 2013 
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than the one required by the TRIPS Agreement (Article 1). On the other side, 

World Trade Organisation also acknowledges the need for members countries 

to meet the objectives relating to development and public health8. Given that 

the protection of patent must be fall within the space in which the government 

are accountable for meeting the objectives regarding development and public 

health. Member countries should create a balance between public health and 

public interest in sectors of social importance and technology development. As 

per the TRIPS Agreement, a country may override patents to promote public 

health objectives, such as access to medicines. 

 

Article 31(b) of the TRIPS allow the member of WTO to use the subject matter 

of a patent without the patent holder’s authorization when there is national 

emergency exist. Compulsory Licensing scheme has allowed the less developed 

countries for obtaining the patent license for generic drugs that help the 

countries to deal with their national emergencies9. Other important steps to be 

taken to create the balance step and to priorities, the right to public health and 

for promoting the medicines to all is through the DOHA declaration which is 

adopted on 14 November 2001 by the 4th World Trade Organization meeting 

(WTO) Ministerial Meeting at Doha, Qatar. This declaration is adopted for the 

interpretation and implementation of the provision of TRIPS.10 

 

As per the TRIPS agreement, the country can override the provision of the 

TRIPS for promoting the health objective. Health is becoming a distant dream 

for the developing countries. States which are in the state of developing 

countries are facing challenges in maintaining the balance between the 

pharmaceutical patent protection and make accessible drugs to the citizens. A 

monopoly of drugs leads to higher prices which become the concern for the 

																																																								
8 Samira Guennif And N Lalitha, TRIPS Plus Agreement And Issue In Access To Medicine In Developing, (Jul. 7, 
2020)Countries, Journal Of Intellectual Property Rights, Vol 12, September 2007, Pp471-479, 
Http://Nopr.Niscair.Res.In/Bitstream/123456789/271/1/JIPR%2012%285%29%20%282007%29%20471-
479%20.Pdf  
9 Ann Marie Effingham, TRIPS AGREEMENT ARTICLE 31(B): THE NEED FOR REVISION, Seton Hall Law, 
Vol. 46:883( Jul. 6, 2020) Https://Scholarship.Shu.Edu/Cgi/Viewcontent.Cgi?Article=1567&Context=Shlr  
10 N. Lalitha, Doha Declaration And Public Health Issue, Journal Of Intellectual Property Rights, Vol 13, September 
2008, Vol 13, September 2008, Pp 401-413, (Jul. 8, 2020) 
Http://Nopr.Niscair.Res.In/Bitstream/123456789/2026/1/JIPR%2013(5)%20401-413.Pdf 
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developing countries. At the end of 1990, with the outbreak of HIV/AIDS 

pandemic in the African region which highlighted the issue of access to 

medicines and the TRIPS Agreement. Thus, changes were made in the TRIPS 

obligation for providing more flexibility to the poorer countries to remain 

within the TRIPS obligation and also improve their public health care system.11 

 

RIGHT TO HEALTHCARE AS A HUMAN RIGHT  

 

On 11 March 2020, the World Health Organization declared COVID-19 a 

global pandemic. Since this declaration, compulsory licensing has remained a 

hot topic in the IP world. The global and national response needed for shifting 

the challenge to the promotion and protection of health and the human rights 

of people across the globe. The situation which is existing today is like a global 

public health emergency, so the countries identify the ways for addressing this 

situation from the human rights perspective and to address the public health 

concern successfully. Enjoyment of the highest attainable standard of health 

which is the heart of the World Health Organization. WHO’s commitment 

continues to serve healthcare as a human right which continues to give a signal 

for the countries to respond to the public health emergency.12 

 

Access to healthcare can be directly related to the availability of the medical care 

as part of the person’s individuals rights, various international convention 

Universal Declaration of Human Rights 194813, International Covenant on Civil 

and Political Rights14, International Covenant on Economic, Social and Cultural 

																																																								
11 Muhammad Zaheer Abbas, Pros And Cons Of Compulsory Licensing: An Analysis Of Arguments, International 
Journal Of Social Science And Humanity, Vol. 3, No. 3, May 2013  
12 WHO, Constitution Of The World Health Organization, (Jul. 1, 2020) 
Https://Www.Who.Int/Governance/Eb/Who_Constitution_En.Pdf 
13 Everyone Has The Right To A Standard Of Living Adequate For The Health And Well-Being Of Himself And Of 
His Family, Including Food, Clothing, Housing And Medical Care And Necessary Social Services, And The Right To 
Security In The Event Of Unemployment, Sickness, Disability, Widowhood, Old Age Or Other Lack Of Livelihood 
In Circumstances Beyond His Control. 
14 Parties To The Covenant Recognize The Right Of Everyone To The Enjoyment Of The Highest Attainable 
Standard Of Physical And Mental Health. Steps Taken By The States Parties For Achieving The Full Realization Of 
This Right Shall Include The Necessary Steps (A) The Provision For The Reduction Of The Still Birth Rate And Of 
Infant Morality And For The Healthy Development Of The Child; (B) The Improvement Of All Aspects Of 
Environmental And Industrial Hygiene; (C) The Prevention, Treatment And Control Of Epidemic, Endemic, 
Occupational And Other Disease; (D) The Creation Of Conditions Which Would Assure To All Medical Services 
And Mental Attention In The Sickness. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|8 

Rights, Convention on the Elimination of all Forms of Discrimination Against 

Women 1979, Convention on the Rights of Child.15   

 

The above mentioned Covenant, put the obligation on the states to respect, 

protect and fulfil the right as well as the access to health and makes it obligatory 

on the part of the state along with the state actors to refrain from taking any 

steps which directly violates the right to health thereby protecting the human 

rights. Improvement in healthcare is a serious challenge due to the limited 

supply of resources. The realisation of the “Right to Health'' recognises that 

“health is the most important worldwide social goal and the realisation of which 

requires action from social and economic sectors in addition to the health 

sector”. States owed a duty towards the material resources and the societal and 

economic conditions necessary to ensure that the right to health can be affective 

as a legal right.  

 

During this period, one of the major responsibilities for reducing the disruption 

of the health-care system is on the pharmaceutical company by maintaining the 

supply of constant medicines, diagnostic tools and vaccines for smooth 

functioning. Global supply of pharmaceuticals is likely to be interrupted, 

particularly in the low and middle-class family.16 

 

During this pandemic, the major focus of the pharmaceuticals company should 

not be on the profit generation but to deal with this problem effectively by 

making medicine accessible to the larger population. Health should be given 

priority over the revenue generation. This will also help the company to 

outshine its image and name by providing the medicine at a low cost. While 

many countries like Israel, Canada, and Chile have already taken measures to 

speed up licensing processes and have tweaked their patent regime to dilute the 

																																																								
15 Convention On The Rights Of Child Article 24  
16 Philippe J Guerin, Singh Sauman And Nathalie Strub- Wourgaft, The Consequence Of COVID-19 On The Global 
Supply Of Medical Products: Why Indian Generics Matter For The World, Researchgate (Jul. 13, 2020)  
Https://Www.Researchgate.Net/Publication/340350057_The_Consequence_Of_COVID-
19_On_The_Global_Supply_Of_Medical_Products_Why_Indian_Generics_Matter_For_The_World/Link/5e8c78
1192851c2f5286c493/Download (Last Accessed On 11, July 11, 2020) 
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rights of patent holders17. There is enough pressure from the public and media 

on private entities, including the pharma companies which also push them 

toward sharing their products and patents more openly and to make joint efforts 

for tackling the virus along with the emergency measures taken up by the 

government to overcome the patent barrier. As the patent system always 

encourages innovation especially in the pharmaceutical sector because it 

recouped and profit margins attained. 

 

  

																																																								
17 Namratha Murugeshan, Are Patent Pools An Effective Solution To COVID- 19’s IP Barriers? Spicyip, (Jul. 12, 
2020) Https://Spicyip.Com/2020/05/Are-Patent-Pools-An-Effective-Solution-To-Covid-19s-Ip-Barriers.Html 
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CONCLUSION 

 

Patent is the exclusive right granted to the inventor for a particular period of 

time and is always in the debate because it is contradictory to the competition 

law and human rights. One of the major reasons for granting patent is to 

encourage innovation and research. TRIPS Agreement through compulsory 

licensing, parallel imports and opposition patent to create the balance between 

the access of medicine to the poor and undeveloped countries along with 

preserving the intellectual property rights. Under compulsory licensing 

government is empowered to interfere with the exclusive right of the patent 

holder. During this period of a pandemic like the current health emergency, 

which leads to increase the demand for several medicines across the globe 

including the developing and the underdeveloped countries which lacks the 

capacities for manufacturing essential medicines. Granting of the patent right 

sometime obstruct access of medicine for the low-income people due to the 

high prices. In the present crisis which the whole humanity is facing, the 

pharmaceutical company should come forward for the voluntary licensing of 

their patent rights because the main aim of the drug innovation is to save life’s 

not the profit generation. Profit should come at the end and not vice-versa. At 

this time saving lives is much more important than the profit generation.  

 


