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CRITICAL ANALYSIS OF THE ARMED FORCES 

SPECIAL POWERS ACT, 1990. 
-SAMEER GOUSAR AND JYOTI THAKUR* 

 

ABSTRACT 

 

Ever since the year of independence, the state of Jammu and Kashmir has constantly witnessed 

the militancy activities and the threat to its integrity and security whether from external or 

internal treacheries. In an effort to contain the rising militancy and insurgency the Government 

deployed the armed forces in the areas of J&K. In an intense situation of national security and 

territorial integrity at a threat and the civil administration left ineffective, the government 

enacted an act called ‘The Armed Forces Special Powers Act 1990’ in order to empower the 

Indian armed forces with certain special powers with an aim to aid the civil administration to 

restore and ensure public tranquility of the disturbed areas of J&K. The deployment of the 

army has given applauding successful results in the form of curbing the insurgencies and 

militancy inside the territory of the country. However, the years following its implementation 

have reportedly seen a lot of criticisms pointed by Human Rights organizations and civil society.  

 

The criticisms mainly revolve around two notions that are, the provisions of the act provide 

arbitrary immunity against violation of fundamental rights and secondly, the deployment of the 

army as a source of human rights violations of the civilians of J&K. Ironically, there is an 

alternate side to every case of human right violation, that nobody cares to bring to light. It is 

the violation of human rights of army personnel deployed there whose rights are often violated 

at the hands of the very people they are aimed to provide protection. Sadly, the act which has 

a major contribution in ensuring the balance of government administration and social control 

is widely criticized as ‘draconian law’ in the opinions of those who iota is versed with the ground 

realities of law and order in J&K. The criticisms of the act have gained wide attention due to 

the exploitation by the media whose content are much influenced by the editor’s opinion rather 

than ground realities. Therefore, the author has elucidated the long history behind its enactment, 

the constitutional validity of its entailed provisions in order to justify the need of the act widely 

criticized as ‘draconian law’. The author has also thrown light upon a perspective of the 
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violation of human rights of the soldiers which is generally ignored by the human rights activists 

of the country. In the light of comprehensive presentation of legal justifications supported by 

statistical analysis the author has concluded the reasoning for the need of a deliberate thought 

before taking any action to invoke or revoke the impugned Act. 

 

Keywords: AFSPA, Disturbed Area, Constitutional Validity, Human Rights, 

Soldiers, Indian Army. 
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INTRODUCTION 

 

The disturbed areas of J&K are under the rule of The Armed Forces Special 

Powers Act 1990. While the enactment of the act has produced positive results 

in the form of contained militancy and peace, its criticisms are more chanted 

than its praise. In 1997, the state of J&K marked massive insurgencies and 

terrorism and the government in order to restore the public tranquility and 

security of the country enacted AFSPA 1990 for J&K. In pursuance of the rising 

disorder, the government brought AFSPA to legitimize the presence and acts 

of armed forces in emergency situations and to help the administration to 

maintain the rule of law. The AFSPA 1990 empowers the army deployed in 

disturbed areas with special powers such as wide powers of arrest, the right to 

shoot to kill, and to occupy or destroy property in counter-insurgency 

operations. 

 

Indian officials claim that troops need such powers as the army is deployed only 

when national security is threatened. Such situations demand extraordinary 

measures. Nonetheless, reports elucidating the abuse and the casualties caused 

to civilians cannot be ignored, however; the problems posed by an array of 

internal and external insurgencies necessitate the officers to take such steps. 

There is no justification for why the soldiers do not deserve the protection 

through an act like Afspa for their every single act performed in the best interest 

of the country. 

 

Human rights activists and various organizations will never end their criticisms 

for violation of human rights as they will never be accustomed to the ground 

realties. Their opinions are seldom influenced by the ground reality but much 

by the media content. Neither have we found any media coverage over this 

highly ignored issue. They raise their voice only for the criticisms of the act. Not 

only the activists, but also the prestigious international organizations like 

Amnesty international, Human Rights Watch have criticized it as evil and 

draconian law for two reasons: Firstly, it violates Article 14, Article19 and 

Article21; Secondly, it violates human rights of civilians. In the presence of these 
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criticisms, it is imperative to justify the constitutional validity of the Act and to 

bring in light the attention of the people to aspect of human rights violation of 

the soldiers. 

 

HISTORICAL BACKGROUND 

 

The Armed Forces Special Powers Act, 19901 has a deep legal and political 

history in the country. It has its genesis to the British colonial rule when it was 

invoked for the first time and has been enforced since then a number of times 

with intents varying from; containing internal insurgencies to securing national 

integrity and security. On August 15, 1942 Lord Linlithgow the then viceroy of 

India promulgated the Armed Forces Special Power (Ordinance) 1942 in order 

to supress Quit India Movement. 2 The move by the British government 

provided arbitrary powers to arrest on mere suspicion and was certainly a violent 

step to contain the protest by freedom fighters. 

 

In 1947, India got independence and the country was partitioned into India and 

Pakistan. The post-partition period witnessed a mass genocide of the migrating 

religious communities, particularly, Sikhs from Pakistan and Muslims from 

India. Modelled on the lines of the Ordinance by Lord Linlithgow, the Indian 

government promulgated four ordinances namely: the Bengal Disturbed Areas 

(Special Powers of Armed Forces) Ordinance; the Assam Disturbed Areas 

(Special Powers of Armed Forces) Ordinance; the East Bengal Disturbed Areas 

(Special Powers of Armed Forces) Ordinance; the United provinces Disturbed 

Areas (Special Powers of Armed Forces) Ordinance for maintaining internal 

security. However, these ordinances were repealed in 1957. 

 

In 1951, the Naga rebels proliferating for independence of Nagaland from 

Assam boycotted the first general elections of 1952, which subsequently 

followed a boycott of government schools and officials. In order to contain the 

																																																								
1 The Armed Forces (Jammu and Kashmir) Special Powers Act, 1990, No. 21, Acts of Parliament, 1990(India). 
2  Basharat Peer, The Armed Forces Special Powers Act: A brief history, AL JAZEERA MEDIA NETWORK (March 8, 2014, 5:00 AM), 
http://america.aljazeera.com/articles/2014/3/8/armed-forces-specialpowersactabriefhistory.html. 
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rebels Assam government enforced Assam Maintenance of Public Order 

(Autonomous District) Act in the Naga Hills in 1953. On failure to curb the 

insurgencies, Assam deployed the Assam Rifles in the Naga Hills and enacted 

the Assam Disturbed Areas Act of 1955. Amidst the lex loci, Naga Nationalist 

Council (NNC) formed a parallel government "The Federal Government of 

Nagaland" on 23 March 1956.3 Moreover, two militant groups became active in 

seeking the independence of Naga namely: United National Liberation Front 

and People Liberation Army. The Armed Forces (Assam and Manipur) Special 

Powers Ordinance 1958 was promulgated by the President Dr. Rajendra Prasad 

that was later enacted on 11 September 1958. The Armed Forces Special Powers 

act 1958 was enforced across the seven-sister states to contain militancy 

activities proliferating within. The act was further extended to the state of 

Punjab in (1983) but repealed by the state in 1997.4 

 

Amidst the on-going militancy activities in the north-east, the territory of 

Jammu and Kashmir reportedly witnessed an increasing array of internal and 

external agents disturbing the public tranquillity, internal security and integrity 

of India. The first phase of militancy in J&K was primarily led by the Jammu 

Kashmir Liberation Front (JKLF) which stood for the independence of J and 

K from both India and Pakistan.5 The nuance of the insurgency in J&K with 

previous events was that now the government of India was facing not only the 

threat of internal disturbance but a critical threat to national security, integrity 

and have a proxy war. The growing population of the JKLF in the early 1990s, 

Pakistan and its intelligence started forming new small groups of militants. The 

group stood for the merger of Kashmir with Pakistan changing the ideology of 

militancy forever.6 The following years reported a massive destruction and loss 

of life and in order to cease the militancy and ensure the maintenance of law 

and order in J&K the Armed Forces Special Power Act 1990 was enacted and 

enforced retrospectively w.e.f. July 5, 1990. 

																																																								
3 COL VIVEK CHADHA, ARMED FORCES SPECIAL POWERS ACT: THE DEBATE  13, (2013). 
4 Supra note 2, at 19. 
5 Khalid Shah, Why Kashmir’s new militancy is harder to defeat than the one in 1990s, PRINTLINE MEDIA PRIVATE 
LTD.,(JAN. 11, 2020), https://theprint.in/opinion/why-kashmirs-new-militancy-is-harder-to-defeat-than-the-one-in-
1990s/348157/?amp. 
6 Id. 
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WHY AN AREA IS DECLARED AS ‘DISTURBED AREA’?  

 

Under section 3 an area is declared as ‘disturbed’ when a grave situation exists 

potentially threatening to the integrity and sovereignty of the country. The 

Governor of the state and the Central Government is empowered to declare an 

area as disturbed if they are of the opinion that the whole or any part of the 

state or the Union Territory is in such a disturbed or dangerous condition that 

the use of armed forces in aid of civil power is necessary. Any area that comes 

under the purview of this section is first examined by the veteran of that field 

and then the decision to declare an area as a disturbed area is taken by high 

authority. Armed forces are deployed in a disturbed area to aid the civil 

administration and to maintain law and order, even after the deployment of 

armed forces civil administration continues to function. 

 

With respect to the definition of the term ‘disturbed area’ the High Court of 

Delhi stated, “It has to be adjudged according to the location, situation, and 

circumstances of a particular case.” Article 355 stipulates that it is the duty of 

the Central Government to protect every state against internal disturbance and 

external aggression. 

 

The declaration of an area as disturbed is a reasonable classification having 

rationale nexus to the object of the act i.e., to empower the army with special 

powers to aid civil administration. 

 

 

THE CONSTITUTIONAL VALIDITY OF THE AFSPA 

 

The Armed Forces Special Powers Act 1990 has been adversely criticized as 

violative of fundamental rights of civilians and therefore as unconstitutional. 

However, critics without observing the intentions and aims of the Act declare 

it as ‘evil law’. 

 

Section 4 of the act empowers a commissioned officer, a warrant officer, non-
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commissioned or any other person of equivalent rank in the armed forces with 

certain special powers to be exercised exclusively in a disturbed area. It 

empowers the army personnel for the maintenance of public order to (shoot 

even kill) an individual infringing law and order or is suspected to do so 

(including assembly of people) after giving due warning for the same. The 

section also empowers to conduct searches without warrant, arrest without 

warrant and destroy any property suspected to be used for the commission of 

an offence. 

 

According to the thesis of critics, the powers given under this section are 

arbitrary and those authorized to exercise the powers under this section are not 

experienced and responsible enough to exercise such powers. In Contrast, from 

the thorough explanation of the hierarchy of officers it is crystal clear that how 

officers are authorized to act under this section and that they are the apt and 

competent authority to exercise such powers in the discharge of their duty. 

 

Hierarchy of officers: Commissioned officers in charge of platoons or a 

section of platoons is a Havildar. He is the direct link between the 

commissioned officer and the Jawans as well as section commanders. A jawan 

first become a Lance Naik and there after a Havildar. The classes of rank apart 

from the commissioned officer or officers of equivalent rank are; Subedar 

Major, Subedar, Jamadar, Havildar Major, Havildar/Defender, Naik and Lance 

Naik and Soldiers. Therefore, in the hierarchy, a Havildar is fairly high and 

certainly holds a very responsible position. When troops or forces are deployed 

the section or the patrols are by and large commanded by Havildars. That is 

why Havildars are treated and recognized as non- commissioned officers. The 

three categories of officers generally are Commissioned officers (CO), Junior 

Commissioned Officers (JCO) and Non-Commissioned Officers (NCO). 

Havildars are non-commissioned officers.7 

 

Further, the powers U/S 4 is alleged to be arbitrary and in contravention of 

																																																								
7Naga People’s Movement of Human Rights v. Union of India, A.I.R.1998 S.C. 431. 
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Art.148, Art.199 and Art.2110. The Constitution guarantees every citizen freedom 

of speech, action, peaceful and unarmed assembly. However, these rights can 

be subjected to restrictions whenever required by the state.11 Further, the right 

to life and personal liberty can be abridged according to the procedure 

established by law provided that procedure is just, fair and reasonable.12 Such 

restrictions often lead to ‘prohibition’ on a free exercise of rights. But, 

whenever, such prohibition is imposed, besides satisfying the test of reasonable 

restriction, the requirement that a lesser alternative would be inadequate must 

be duly satisfied.13 The Supreme Court in the case of Naga People's Movement of 

Human Rights Vs. Union of India upheld the constitutional validity of the AFSPA 

1958. It held that the provisions of the central act aimed to deal with the grave 

situation of law and order in a state are non- arbitrary and reasonable and are 

not violative of Fundamental Rights enshrined u/a 14, 19 and 21.14 The AFSPA 

1990 is formally enacted with similar provisions, but is intended to be 

implemented in a more intense and dangerous situation of not only disturbance 

of public order but a prospective threat to national security affecting the lives 

of not only the people of J&K, but in-toto the country. 

 

Section4(a) empowers the armed forces with an immensely wide power to fire 

upon any person who is acting in contravention of any law and order in the 

disturbed area. The power is used only against an abridger of law and not used 

randomly to condemn an innocent. Such special power is obligatory to deal with 

militants; without any special power it is difficult to execute operations in 

onerous situations. Indian armed forces are competent to deal with any 

situation, but is it possible to control a treacherous situation without any special 

power? If the countrymen are hoping for such a scenario, then it is in-toto 

impracticable. It simply means that armed personnel fight with enemies with 

one hand tied behind their back. 

																																																								
8 INDIA CONST. art 14. 
9 INDIA CONST. art 19. 
10 INDIA CONST. art. 21. 
11A.K. Gopalan v. State of Madras, A.I.R. 1950 S.C. 27. 
12 Maneka Gandhi v. Union of India, A.I.R. 1978 S.C. 597. 
13 Ramlila Maidan Incident v. Home Secretary, Union of India (2012) 5 S.C.C. 1. 
14 Supra note 7. 
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Security forces need basic powers to fire at a terrorist, search suspected 

hideouts, arrest a terrorist and destroy a hideout to follow its mandate. Without 

these, such operation against terrorists cannot be carried out.15 

 

As far as violation of Article 21 is concerned the provisions of the act are non-

arbitrary and fulfil the test of due process of law. In the case of Indrajit Baura v. 

The State of Assam, the court stated, “If to save hundred lives one life is put in peril or if 

a law ensures and protects the greater social interest then such law will be a wholesome and 

beneficial law although it may infringe the liberty of some individuals.”16 

 

Section4(c) empowers army personnel to arrest an offender of cognizable 

offence without warrant even if there exist only suspicion for the commission 

of a cognizable offence. Such power ensures effective execution of the 

operations within the reasonable time and expecting an army officer 

confronting a grave situation of threat to the country cannot be expected to 

follow legal procedures at the peak of time when immediate action is required 

to be undertaken. The critics and civil society before challenging any such power 

must be accustomed to the impulsiveness of the events taking place there when 

even a person deployed to the place for years cannot anticipate what happens 

the next second. The nuance of the intensity of the situation of the commission 

of an offence in a disturbed area from a normal area must be paid attention to. 

Therefore, such special power is imperative to arrest a person. 

 

For a quarter of a century, the army was the only functioning government 

agency in the most part of Kashmir and allow the civil administration to start 

playing its part in providing good governance.17 

 

Similar power is given to the police under section 41 of the CrPC, wherein 

police may arrest without warrant and cognizable offence or against whom a 

																																																								
15 Col Vivek Chadha, AFSPA - A Recommended Solution, LANCER PUBLISHERS AND DISTRIBUTORS (20 Feb, 2012), 
http://www.indiandefencereview.com/news/afspa-a-recommended-solution/. 
16Indrajit Baura v. The State of Assam, A.I.R. 1983 Delhi 513. 
17 Nitin Gokhale, AFSPA debate is clouded by emotion, distrust, REDIFF.COM (Feb. 25, 2015 10:02 PM), 
https://www.rediff.com/news/column/afspa-debate-is-clouded-by-emotion-distrust/20150225.htm. 
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reasonable complaint, credible information, reasonable suspicion exists. Under 

section 46 of CrPC police officers or a person may use all mean necessary to 

arrest if a person is trying to endeavour the arrest or try to evade the arrest. So 

here similar power was provided to the armed forces to arrest a person without 

warrant. Justice Mukherjee, in A.K. Gopalan v. State of Madras stated, “In some cases 

restrictions have to be placed upon free exercise of individual rights to safeguard the interest of 

society.”18As far as comparing the Procedural laws the exercise of duties and 

powers of police officials is concerned, the army personnel are not confronting 

laymen for merely disobeying law and order, but a militant potentially targeting 

the disturbance of public order and security of the whole country. 

 

Section 4(d) authorizes the army personnel to enter and search any premises 

without warrant which is a much necessary power required to effectively 

complete the operations. The reasonability of the power can be justified amidst 

the circumstances in which such power is exercised. Rather, it turns completely 

unreasonable to expect an officer to approach to the court for warrant and then 

search premises; there is lack of time to follow legal procedures to operate any 

operation in areas where armed forces need to take quick decisions. Justice S.R. 

Das in Indrajit Baura v. The State of Assam stated, “If a law ensures and protects the 

greater social interest then such law will be a wholesome of beneficent law although it may 

infringe the liberty of some individuals, for, it will ensure for the greater liberty of the rest of 

the member of the society.”19 

 

Lt. General Satish Nambiar once said, “It is possible to state with some conviction that 

in 99% possibly 99.9% or may be even 99.99% cases, our forces take every precaution to 

ensure that there is no loss of life to innocent civilians or collateral damage to property.”20 The 

provisions entailed U/S 4 is therefore, non-arbitrary, fair and reasonable amidst 

the intensity of the circumstances and doesn't in any form contravene the 

provisions of the constitution. 

 

																																																								
18Supra note 11. 
19 Supra note 16. 
20 Supra note 2, at 5. 
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Further, U/S 7 a person acting in good faith under this act is immune from any 

prosecution or suit except when sanctioned by the Central government. The 

provision is mainly criticized as a handily escape to the army personnel for the 

human rights violation if any. 

 

However, if any officer allegedly commits any offence under the shadow of 

AFSPA, then he shall be punished under the Army Act.21 The section is 

intended to provide a safeguard to the armed forces for freedom of action and 

protection from malicious, vindictive and frivolous prosecution. A former 

Deputy Chief of the Army staff said, “No military personnel would want to get involved 

in false civil cases and spend the next few years doing the rounds of civil courts where all the 

false evidence from the hostile local witnesses will be marshalled against them.”22 

 

Moreover, U/S 197 of the CrPC Judges and public servants are not prosecuted 

without prior sanctioned of Government. If the army has to operate in an 

internal security scenario, it needs the protective umbrella of the AFSPA just as 

the police operate under the IPC and CrPC.23 

 

Therefore, the provisions entailed in the act are non-arbitrary, fair and 

reasonable amidst the intensity of the circumstances and doesn't in any form 

contravene the provisions of the constitution. 

 

VIOLATION OF HUMAN RIGHTS OF SOLDIERS 

 

Whenever we surf over AFSPA or its related matters, we generally find a lot of 

content containing criticisms of the Act particularly two of them, first that 

AFSPA is a draconian law and second that it is violative of human rights of 

civilians. However, a question that remains unanswered here is "does only 

human rights of civilians get violated"? If there is violation of human rights of 

civilians then to what extent they get violated? The arguments of human rights 

																																																								
21 The Army Act, 1950, No. 46, Acts of Parliament, 1950 (India).  
22 Lt. Gen. Harwant Singh, Justice Verma Committee Report and AFSPA, LANCER PUBLISHERS AND DISTRIBUTORS (Feb 
04, 2013), http://www.indiandefencereview.com/justice-verma-committee-report-and-afspa/. 
23 Supra note 17. 
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activists, and social workers revolve around the protection of human rights of 

civilians only and they never concern to talk about human rights of armed 

personnel. There have been a number of reported cases witnessing grave 

violation of human rights of armed forces, but when it comes to questioning 

such acts no such activists or social worker dare to raise its voice for justice. At 

a public event on September 29, 2019 the Home Minister said, “While 41,800 

people have lost their lives in the decades old militancy in Jammu and Kashmir, but no one 

has raised the issue of Human Rights violation of Jawans, their widows or the children who 

were orphaned.”24 

 

The controversial Shopian case25 threw light over instances of how fabricated 

and fraudulent cases are filed against armed personnel. In Jan, 2018 in the 

disturbed area of J&K army convoy during the performance of their bona fide 

duty were attacked by a violent and unprovoked mob armed with stones. There 

were about 100-120 stone-pelters who also attacked with petrol bombs. When 

the situation got out of control, the army personnel gave a reasonable warning 

to disperse. Notwithstanding any such warnings, the mob continued unlawful 

activities therein. Furthermore, they got hold of a Junior Commissioned Officer 

(JCO) and were in the process of lynching him to death. In order to protect the 

lives of the army personnel the convoy open fired in the air. On refusal to 

disperse still, the convoy in self- defence open fired at the mob. Resultantly, the 

cases were filed against the armed forces for violation of rights of civilians. 

 

Stone pelting incidents are increasing every year or even in every month. If any 

action is taken by the armed forces against the stone-pelters in self-defence, then 

it is considered as alleged human rights violation. A statistical comparison of the 

																																																								
24 No restrictions in Kashmir, only misinformation about it being spread, PRINTLINE MEDIA, (Sept. 29, 2019 4:21 PM), 
https://theprint.in/india/no-restrictions-in-kashmir-only-misinformation-about-it-being-spread-says-amit-
shah/298657/. 
25 PTI, Shopian Firing: Supreme Court stays FIR against Major Aditya Kumar, HT MEDIA, (Feb. 12, 2018), https://www-
livemint com.cdn.ampproject.org/v/s/www.livemint.com/Politics/ ieMEbLZ7cJfCeIW3KFMzqN/Shopian-firing-
Supreme-Court-stays-FIR-against-Major-Aditya.html? 
amp_js_v=a3&amp_gsa=1&facet=amp&usqp=mq331AQFKAGwASA%3D#aoh=15983642484596&referrer=htt
ps%3A%2F%2Fwww.google.com&amp_tf=From%20%251%24s&ampshare=https%3A%2F%2Fwww.livemint.co
m%2FPolitics%2FieMEbLZ7cJfCeIW3KFMzqN%2FShopian-firing-Supreme-Court-stays-FIR-against-Major-
Aditya.html. 
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data of the last three consecutive years shows that the year 2019 had witnessed 

maximum number of stone-pelting incidents in the J&K.26 

 

The years following the implementation of the Act have repeatedly witnessed a 

number of instances where army personnel have been deprived of their human 

rights by the civilians that  are stated hereinafter; in the year 1991, lieutenant 

Colonel GS Bali was kidnapped and killed along with his cousins in Badgam 

where they have gone to attend an funeral.27 A BSF jawan was kidnapped from 

the Doda district and his bullet-riddled body was found in Anantnag district, a 

couple of days later. He was tortured before being killed.28 

 

When our soldiers in a volatile Counter Insurgency and Counter Terrorism 

environment are attacked by terrorists and unruly protestors and stone-pelters, 

causing casualties to the soldiers, these incidents do not amount to Human 

Rights violations for so-called human rights activists. Paradoxically, human 

rights violation of those who do not even behave like human and violate the 

rights of others get much attention in the country while the vexatious issue of 

rights of army personnel are not even thought of. One more thing is that for 

whose human rights violation everyone is talking about. Human rights of those 

who are not behaving like human and who violate human rights of other. The 

Indian army is treated as a hero and applauded for its act throughout the 

country, but in Jammu and Kashmir, it is treated as a villain. In Contrast, the 

civilians are found helping militants and providing them shelter and when any 

militant is killed by the forces, they start hurling stones on security forces. There 

have been alleged instances of civilians distracting armed forces during their 

operations and helping militants to rescue. 

 

However, stone pelting incidents in 2019 are less compared to 2016, which 

reported 2,653 such cases as the killing of Hizbul Mujahideen commander 

																																																								
26 Vijaita Singh, 2019 recorded most number of stone throwing incidents in Jammu and Kashmir, THE HINDU,   Jan. 05, 2020 11:02 
P.M. 
27 Anashwara Ashok, The Indian Army and Human Rights, CENTRE FOR LAND WARFARE STUDIES, (Oct. 11, 
2019), https://www.claws.in/the-indian-army-and-
humanrights/#:~:text=Even%20in%20the%20year%201991,these%20attacks%20on%20the%20soldiers. 
28 Ibid. 
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Burhan Wani had triggered violent protest across Kashmir.29 If any soldier 

searches a civilians home for a hiding militant or for store weapons and while 

performing their duty they shout at a woman or roughly push her aside, is it a 

human violation? It is imperative to know the circumstances in which security 

forces perform their duty. They experience high intense pressure while 

confronting any militant as they don’t know whether they are dealing with their 

own countrymen or with a militant. In a worst situation they don’t have any 

other option than to shot at any individual in self-defence. As many as 11,566, 

security personnel have been injured in 4,736 stone pelting incidents in the 

Kashmir valley during the last 3 years, the J&K government said.30 

 

Armed forces are deployed in Jammu and Kashmir to fend the nation and not 

to lose their life while brawling with stone pelters. As far as civilian’s human 

rights are concerned, the Indian Army attaches a highest importance of 

upholding human rights in its Counter terrorism operations which are 

conducted using minimum forces, avoiding collateral damage, acting in good 

faith and maintaining high moral standards.31 

 

OBSTREPEROUS CROWD AND SUPPORT 

 

Civilians always support militants in the valley and a large number of people 

gather to rebel against security forces if any militant is trapped by security forces. 

On April 13, 2018, Kudwani village of Kulgam district in South Kashmir 

witnessed an incredible tactical defeat of Indian security forces. Thousands of 

protesters forced the army to withdraw a cordon and search operation.32A 

number of terrorists of Hizbul Mujahideen in the disguise of civilians of 

																																																								
29 PTI, 1,999 stone-pelting incidents in 2019 in J-K, 1,193 post abrogation of Article 370, E.T., (Jan 07, 2020). 
30 PTI, J&K: 11,566 security personnel injured in stone-pelting, B.S., Feb.6, 2018. 
31 Lt. Gen. Mukesh Sabharwal, Operational Importance of AFSPA, (Jul.28, 2014), 
http://www.indiandefencereview.com/the-armed-forces-special-powers-act-a-perspective/2/.  
32 Khalid Shah, Why Kashmir’s new militancy is harder to defeat than the one in 1990s, PRINTLINE MEDIA PRIVATE 
LTD., (Jan.11, 2020), https://theprint.in/opinion/why-kashmirs-new-militancy-is-harder-to-defeat-than-the-one-in-
1990s/348157/?amp. 
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Kashmir have even attacked the army personnel with heavy stones at Tral town 

while they were discharging their course of duty.33 

 

It is very difficult for the armed forces to execute operations in such 

circumstances as they have intense pressure before dealing with militant and 

have to fight with their own countryman also. It simply means that armed forces 

not only fight with militants, but also with their own countryman who are the 

supporters of militants. The general officer commanding 15 Corps, Lt. General 

K J S Dhillon said “83% of terrorists have of a history of pelting stones at the 

security force.”34 

 

And in the event of dealing with such civilians, if any casualty occurs to civilians, 

then it is accorded as human rights violation case by so called human rights 

activists. Due to the support of civilians, militancy activities are easily operated 

in Jammu and Kashmir. 

 

“Civilians are rushing in front of the heavily armed trucks, using stones and their 

own bodies to try to block security forces,” once reported in the New York 

Times.35 

 

Disruptors travel miles to the encounter sites to pelt stone on security forces, 

so that militants can escape from the encounter sites. Once a civilian said, “It 

did not matter if they kill four or five of us. We managed to save five militants. Their sacrifices 

did not go in vain today.”36 Even in such intense environments security forces have 

to protect law and order. 

 

INDIAN ARMY HUMAN RIGHT CELL 

 

The Army headquarter had created a ‘human rights cell’ in 1993, which is now 

																																																								
33 M Saleem Pandit, Hizbul militants join stone-pelters to attack security forces in Tral, TOI, Jun 22, 2018. 
34 M Saleem Pandit, 83% of terrorists have history of stone-pelting, says 15 Corps chief, TOI, Aug. 02, 2019. 
35 Khalid Shah, Why Kashmir’s new militancy is harder to defeat than the one in 1990s, PRINTLINE MEDIA 
PRIVATE LTD, (Jan.11, 2020, 3:36PM), https://theprint.in/opinion/why-kashmirs-new-militancy-is-harder-to-
defeat-than-the- one-in-1990s/348157/?amp. 
36 Ibid. 
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upgraded to all level of directorate, that will be headed by an additional director 

general.37 

 

In March 1993, at the instance of the army Chief General P.C Joshi human right 

cell was created in army headquarters. If the human right violation is committed 

by soldiers during their course of duty, then it is a matter of concern to army. 

“To give high priority to observance of human rights convention and values, it 

has been decided to set up a special Human Rights Section headed by Additional 

Director General (Major General Rank Officers) directly under the Vice-Chief 

of Army Staff. It will be nodal point to examine any HR violation reports,” the 

Ministry of Defence declared in a statement.38 

 

For the first time ever an IPS officer is to be a part of the human rights cell of 

the Indian Army. Rajnath Singh also approves creation of a separate vigilance 

cell under Army Chief.39 

 

“The Indian armed forces are disciplined and have the utmost respect for human rights laws 

and international human rights”40, Army chief Bipin Rawat said in NHRC press 

conference. The Human Rights section will be headed by the major general rank 

officer. 

 

For better transparency and to ensure the best of investigation, expertise is 

available to the section of police officers of SSP/SP rank who will be taken on 

the deputation. Now a court of inquiry is being held after every anti-insurgency 

operation and all records are being maintained related to such operations. 

 

																																																								
37 Gen. Bipin Rawat, Indian armed forces have utmost respect for human rights, NATIONAL HUMAN RIGHTS COMMISSION 
INDIA (Dec 27, 2019), https://nhrc.nic.in/media/press-release/indian-armed-forces-have-utmost-respect-human-
rights-says-army-chief-general. 
38 Vishal Thapar, Indian Army HQ makes space for human rights, SP GUIDE PUBLICATIONS, (Aug. 21, 2019),  
http://www.spslandforces.com/news/default.asp?id=36&h=Indian-Army-HQ-makes-space-for-human-rights. 
39 Snehesh Alex Philip, Indian Army gets a human rights cell, PRINTLINE MEDIA PRIVATE LTD. (Aug. 21, 
2019,1:51PM), 
https://theprint.in/india/indian-army-gets-a-human-rights-cell-ips-officer-to-be-a-part-of-it/279957/. 
40 Indian Armed Forces have Utmost respect for Human Rights, NATIONAL HUMAN RIGHTS COMMISSION INDIA, (Dec. 27, 
2019), https://nhrc.nic.in/media/press-release/indian-armed-forces-have-utmost-respect-human-rights-says-army-
chief-general. 
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"After a detailed investigation into the alleged human rights violation cases involving army 

personnel, only 54 cases out of 1,517 received since 1994 have been found to be true, 

amounting to less than four percent".41 

 

It simply implies that these allegations are instigated by the supporters of 

terrorism. Armed forces never misuse the provisions of AFSPA, in a recent 

terrorist attack in Handwara, terrorist have hidden themselves in a house and 

have taken civilians hostage thereof. Rather than to start operation then and 

there, army personnel rescued civilians from the house and subsequently went 

to start operation. Later on, colonel major and five other army soldiers, 

including two cops of Jammu and Kashmir police lost their life. They have an 

option to start the operation without rescue hostage in the shadow of AFSPA, 

but they rescued them and provided a safe shelter. 

 

“What is lifetime adventure for you is a daily routine for us.” says Indian army. 

 

THE DESIDERATUM OF AFSPA 

 

In October 2010, the Chief of the Army Staff, in an interview to Raj Chengappa, 

Editor-in-Chief of The Tribune categorically stated, “The AFSPA is an enabling 

provision and Act passed by the Parliament. It assists the Armed Forces in dealing with 

special situations.”42 

 

Just imagine the situation without AFSPA, when there will be no legal 

protection for security forces. Every single action taken by armed forces is 

deliberately thought and is best to tackle the hellish situation they face, and if 

they are expected to follow all the legal procedure like any other similar authority 

in the country, then it is all the more important to understand the nuance of 

circumstances for which they are deployed i.e. to combat militancy, which is 

potentially dangerous for the national security and integrity of the country. For 

the better and effective result AFSPA is needed. 

																																																								
41 Supra note 25. 
42 Supra note 25. 
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Supporting criticisms of AFSPA in contemporary India is tantamount to 

imagining the painted streets of J and K with the blood of our soldiers rather 

than with the blood of terrorists. It’s a choice that the Government and political 

leaders have to make as to with whose blood they wanted to paint the street of 

J and K. On January 13, a former Deputy Chief of Army Staff wrote, “In a 

virulent insurgency, security forces just cannot operate without the cover of the AFSPA. 

Without it, there would be much hesitation and caution which would work to the advantage 

of insurgents.”43 

 

As far as partial revocation is concerned, it is not possible since a number of 

military establishments are located in areas like Srinagar and Jammu and 

provisions of the act are needed to ensure an effective security and intelligence 

grid. If AFSPA is partially revoked then the state of J&K would end up 

becoming a safe haven for the militants and will subsequently follow a great 

threat to the success of army operations to handle the situation there. After the 

revocation if any attack is occurring then they have to follow all the legal 

procedures and, in such condition, it becomes very easy for the militants to 

execute any attack in the valley. 

 

Through AFSPA law and order is properly maintained and the situation is under 

control. Selective withdrawal of the military abrogation of the AFSPA from 

those areas have its own pitfalls. “For those who have fought for it, freedom 

has a flavour. The protected will never know” said, P. McCree Thronton. 

 

It is strenuous for security forces to maintain law and order in a disturbed area. 

Civilians never welcomed security forces with a bunch of flowers but with a 

shower of stones. It is important to understand the value of each and every 

soldier’s life. They also have their family, they also love them as everyone but 

they sacrifice each and everything to serve their motherland and for their 

countryman. In the last 5 years, J&K saw 93% rise in death of security personnel 

																																																								
43 Lt Gen Harwant Singh, AFSPA in J&K: Selective withdrawal may be harmful, LANCER PUBLISHERS AND DISTRIBUTORS, 
(Jan., 08, 2013), 
http://www.indiandefencereview.com/afspa-in-jk-selective-withdrawal-may-be-harmful/. 
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in terror attack. They are not only serving our country for internal security, even 

if any natural disaster occurs in the country, they are always available to rescue 

us. Don’t forget the supreme sacrifice of our soldiers who sacrifice their life in 

Kargil, URI Attack, Pulwama attack, etc. Because of the supreme sacrifice of 

thousands of soldiers, we are able to breathe. The data recently released by the 

Ministry of Home Affairs shows that between 2014 and 2018, there has been a 

93% rise in the number of security personnel killed in terrorist incidents in 

J&K.44 

 

If there is no legal protection for them in order to perform their duties in such 

a hellish environment, then it’s unfair to them, and it simply means that no one 

cares about their lives and their supreme sacrifice for the motherland. Indian 

Armed forces are cable enough to deal with every situation, but, if the AFSPA 

is abrogated from J and K it harms the morale of the soldiers. 

 

The Indian Army has been engaged in counter insurgency operations for over 

six decades. There is no other army in the world which has this range and depth 

of experience in this field. “Our flag does not fly because the wind moves it, it flies with 

the last breath of each soldier who died protecting it.” 

 

  

																																																								
44 Ibid. 
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CONCLUSION 

 

The AFSPA 1990 is being implemented in J &K to contain the militancy in the 

state and to ensure national security and integrity. Critics, however, have 

severely criticized the act as being draconian and violating human rights of 

civilians. After paying heed to the circumstances and facts the myth about the 

AFSPA being a draconian law must not be followed anymore. Through the legal 

opinions and facts presented the constitutional validity of the act is elucidated 

amidst the grave situation of law in which the act was intended to be 

implemented. 

 

Those demanding repeal of the act under the wrap of human rights violation of 

civilians must pay attention to the cases of human rights violation of army 

personnel also. A Majority of the people in the country are more focused on 

human rights violation of civilians. Even the media is seen as exploiting its 

content to show the stone pelting attacks as arbitrary attacks of the army. 

 

Without knowing the gravity of circumstances wherein soldiers perform their 

operational duty, critics demand for the repeal of the act. Moreover, knowing 

the fact that it is the India army that has ensured security of its territories and is 

the last resort when it comes to security of the nation people are more 

enthusiastic in raising voice against them than any praise. The date of abrogation 

of the act will certainly be the invitation for the militants to form base camps in 

the Kashmir region. The state of J&K is totally distinct from any other state and 

therefore, to ensure law and order, the state needs the aid of such abnormal law 

like AFSPA 1990.  

 

This is the well-known fact that the Indian Armed Forces are one of the best 

armed forces in the world and are capable enough to deal with every situation. 

But the sad reality is that critics and civil society always condemn the work of 

the armed forces rather than praise them. They always focus on criticizing them 

for the act done in the best interest of nation. They are not only criticizing the 

act but also raise the questions on the capability and credibility of the armed 
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forces.  

 

Currently, when the nation was suffering from worldwide corona crises, the 

militants tried to spy in the state and militancy attacks were seemingly, never 

ending. The Armed forces are the only government body, which is able to tackle 

a hellish situation and there is no other alternative option available. Therefore, 

instances of fraudulent and fabricated cases invoking violation of human or 

fundamental rights must be condemned. The availability of special powers 

furthers ensures operational efficiency and builds the morale of the army 

deployed. 

 

Without analysing the possibility of future consequences of repeal of the act 

critics demand for repealing it. Any such act clearly tantamount to repeating the 

history, as we have never forget Attack of 26/11, URI Attack, 2001 Parliament 

attack and many more. If the AFSPA is abrogated from India, then it is easy for 

the militants to enter into the territory of India and operate attacks easily not 

only in J&K, but in the entire territory of India. If AFSPA is repealed it will 

resultantly defeat the very intent and aim with which the army personnel are 

deployed in any disturbed area of J&K. 

 


