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ABSTRACT 
 
 

In today’s date, with sports being globalised, legal regulation is being focused upon sports 

federations, which govern the various national and international sports. These federations are 

powerful, autonomous and independent agencies with their own rules and regulations, which have 

a profound effect on sportsmen and sportswomen. The two governing agencies for cricket in India 

are the ‘International Cricket Council’ (ICC) that regulates international cricket and the ‘Board of 

Control of Cricket in India’ (BCCI) that looks into the management of the affairs of cricket within 

India.1 

 

This research paper deals in depth with the Board of Control of Cricket in India and whether the 

public function test is fulfilled by it. A close analysis has been conducted of the BCCI, its functions 

and its  role as a public authority. 

  

																																																													
1Legal Status of BCCI as Instrumentality of State under Article 12 of the Indian Constitution, available at:               
http://www.commonlii.org/in/journals/NALSARLawRw/2013/6.pdf(last visited on October 5, 2017). 
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1. INTRODUCTION 

 

The game of cricket found its origin in England in the 1300s and gained popularity and acceptance 

in India during the British rule. The game permitted socialisation of the common man with the 

aristocracy, hence its immense popularity. The ‘Imperial Cricket Conference’, which was the ICC 

earlier was established in the year 1909. The Indian cricket team found entry into the ICC and 

eventually into international cricket as well. The elite class helped in the establishment of the BCCI. 

This federation operated as an unregistered association initially, but got registered in 1940, under 

the ‘Societies Registration Act of 1860’.2 

 

The liberalisation policies in 1991 of the Narasimha Rao government led to major breakthroughs 

for the game of cricket in India. This led to ‘Doordarshan’ losing its monopoly in the telecast of 

the sports paving the way for channels such as Zee Sports, and ESPN to telecast sports on a global 

scale. 3 

 

‘English Premier League’ of football inspired the creation of the ‘Indian Premier League’ (IPL) by 

Lalit Modi in 2008.4 It was launched to popularise the sport of cricket once again, which people 

had lost interest in, as a result of the dismal performance of the Indian cricket team in the World 

Cup of 2007. The IPL is a combination of the two things loved by the Indian masses, Bollywood 

and cricket.5 

 

The game of cricket is a phenomenon, a religion and a craze in India. It occupies a very important 

position in the lives of all Indians. The major success of the ‘Indian Premier League’ has been that 

it has made the sport internationally popular, and also taken it to small towns as well. 

 

The IPL enabled non-western nations, especially India, to be seen as a sports giant across the 

world. This shift in dynamics has led to the control of the game moving from the ICC to the 

BCCI. The extremely powerful BCCI controls cricket in India, with least accountability towards 

the public and its players.6 

																																																													
2Ibid. 
3M. K. Raghavendra, “Paan Singh Tomar - the Nation and the Sportsperson”. Economic and Political Weekly 20-22 
(2017). 
4ShakyaMitra, “The IPL: India’s Foray into World’s Sports Business”. Sport in Society 1314-1333 (2010). 
5VikramBedi, “India Cricket as Synecdoche for Our Times”. Economic and Political Weekly 2520-2522(2006). 
6Amit Gupta, “The Globalization of Sports, the Rise of Non-Western Nations, and the Impact on International 
Sporting Events”The International Journal of the History of Sports 1779- 1780 (2009). 
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Indian cricket has recently been plagued with issues like match-fixing and betting. The huge 

money-making IPL, has led to corruption even amongst the BCCI officials. Tax exemptions from 

the government are enjoyed by the BCCI, as also are lower rental rates given to them for hiring of 

stadiums. These privileges have an adverse effect on the subsidies that should be provided to the 

poor. The social justice principles listed in our Constitution, are thus violated and highly 

compromised.7 

 

Political interference too has led to the corruption of this much loved sport. The BCCI has the 

economic worth equivalent to that of a small country. This is due to the economic and political 

globalisation of cricket. Transparency in administrative affairs and a comprehensive legislation 

within the BCCI, have today become a necessity.8 

 

In order to maintain ‘fairness and good faith’ in the exercise of the functions of BCCI, the agency 

is subject to review under ‘Articles 32 and 226’.9 The courts’ supervisory jurisdiction is in place to 

ensure that private entities do not misuse their power and do not act in an unreasonable, arbitrary 

or unfair manner. 

 

The BCCI is one such private entity that is the authority that regulates the sport of  cricket . Its 

‘Memorandum of Association’ states its objectives i.e., “to control cricket and find effective 

solutions for the problems arising and pass decisions regarding any issue referred to it by any State 

Association or other Association”.10 “This is done in order to promote the game, to formulate 

laws on cricket, to select the teams to represent the country in Test Matches and to appoint the 

country’s representatives to the ‘International Cricket Council’ and such other bodies.”11 

 

The legal status which BCCI enjoys today, despite being a private entity has been given to it by the 

Supreme Court in the case of ‘Zee Telefilms vs. Union of India’.12This judgment has led to the 

BCCI always escaping public scrutiny, despite it performing ‘public function’ at a large scale. The 

cricket board’s activities, financial transactions and accountability has remained unchecked. The 

																																																													
7P. Sainath, “How to feed your billionaires”. The Hindu 17 April 2010. 
8Supra note 1 at 1.¸ 
9Ajay Jadeja v Union of India 95 (2002) DLT 14, 2002 (61) DRJ 639. 
 
10Sports Policy in India, Analysis with Reference to Sports Law, available at: 
http://www.academia.edu/16591582/Research_Paper_on_Sports_Law(last visited on October 5, 2017). 
11Ibid. 
12(2005) 4 SCC 649. 
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argument of it being a ‘private body’ has favoured it’s resistance against scrutiny and audit of its 

financial accounts. This judgement discussed public functions discharged by BCCI and it was 

stated by the Minority Bench that an entity performing ‘public functions’ would be an authority 

under ‘Article 12’. BCCI has a final say in the decision making, selection and disqualification of 

players, umpires and others linked with the game touching their ‘right to freedom of speech and 

occupation’.13 It formulates the law on a subject which is a state function in ‘Entry 33, List-III of 

the Seventh Schedule’. 

 

The rules and regulations in exercise have been framed by the BCCI under the ‘Memorandum of 

Association’. Powers and duties of the BCCI are referred in ‘Rule 9’. This includes arranging, 

controlling and managing visits of foreign cricket teams to India and visits of Indian teams to other 

countries. In addition to this, it also includes making  any alteration, amendment or addition to the 

laws of Cricket whenever necessary, to take disciplinary action against a player or a Member of 

Board, etc. “The Rule 9 was held in ‘Secretary, Ministry of Information & Broadcasting, 

Government of India and Others vs. Cricket association of Bengal and Others’ that cricket 

involved the rights of the telecaster and of the viewers as well”. The right to telecast cricket will also 

include the right to inform the current and the future cricketers interested in the sport and also to 

educate  the lovers of the sport. It is the only organisation which controls the broadcasting rights, 

which also include the rights of the spectators to watch cricket matches on television and other 

forms of media. 

 

It exercises functions like distribution of prize money, selection and disqualification of the players 

of the sport, awarding of franchises, advertisements and endorsements etc. BCCI   enjoys complete 

monopoly power. According to the opinion of the Minority Bench, performance of a ‘public 

function’ would be to permit a body to function as an authority under ‘Article 12’ subjecting it 

to fundamental rights.14 

 

The policies of BCCI were also under the scrutiny of the ‘Competition Commission of India’ due 

to the position arrived  by BCCI and the Apex Court which led to  the BCCI being put at an equal 

status with that of any other private entity to which the ‘Competition Act, 2002’ applies. The 

‘Monopolies and Restrictive Trade Practices Commission’, which has now been abolished started 

an enquiry against BCCI on the ground that it engaged in unfair trade practices due to its refusal 

																																																													
13Ibid. 
14RamanaDayaram Shetty v. International Airport Authority (1979) 4 SCC 499. 
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to share infrastructure like cricket grounds with other parties who were interested and  also refusal 

for considering those players who had opted for the Indian Cricket League.  

This was not a surprising development as the BCCI had stated before the Apex Court of India 

that there was no existence of any law which prohibited the establishment of any other parallel 

organisation. Hence, it curbed the way for the application of competition laws on itself.15 

The position taken by the BCCI has been criticized as being self-defeating. This paper analyses the 

important repercussions of the position that the BCCI is still a ‘non-State entity’ even though the 

‘Union of India’ considers it a ‘State actor’ and it does so by taking it  from the judgement of the 

Supreme Court in the case of Zee Telefilms.16 
 

The hypothesis of this paper is that the BCCI or any other entity which regulates and promotes 

cricket in India ought to be a State. It’s an objective that can be achieved by enacting a legislation 

which provides for the establishment of such a body and also elucidates its powers and functions, 

by the Indian Government.17 
 

The BCCI falls under ‘State’ as they are ‘other authority’ under‘Article 12’. Once it is a 

‘statutory body’, it naturally falls within the ambit of Article 12 and hence it also becomes subject 

to Article 32 in case of infringement of the ‘fundamental rights’ enshrined in ‘Part III of the 

Constitution and Article 226’ which deals with judicial review. The organisations or statutory 

bodies are under an obligation to act reasonably and fairly under the ambit of ‘Article 14’.The 

BCCI is the only body in India that regulates cricket in the country.  

 

The reasons why BCCI must be a State can also be applied to any other organisation or statutory 

body or entity that the Indian Government desires to establish or recognise by any legislation.18 

 

The sport of cricket includes several activities which are very similar to State activity such as the 

right of public to attend and watch cricket matches by entering into stadiums and subjecting the 

																																																													
15The Legal Status of BCCI: Unwarranted Ad-Hocism, Constitutional Hurdles and the Pressing Need for a Cricket 
Legislation,available at:  
http://docs.manupatra.in/newsline/articles/Upload/D67775F1-C322-48CE-978F-9C0DB93F0EDD.pdf(last 
visited on October 6, 2017). 
16Ibid. 
17Ibid. 
18The Legal Status of BCCI: Unwarranted Ad-Hocism, Constitutional Hurdles and the Pressing Need for a Cricket 
Legislation,available at:http://docs.manupatra.in/newsline/articles/Upload/D67775F1-C322-48CE-978F-
9C0DB93F0EDD.pdf(last visited on October 6, 2017). 
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general public to the laws of public nuisance and the ‘ICC Anti-Racism Code’, subject the players 

to their own standards of fitness, discipline and competence.19 

 

The BCCI has regulations in respect of doping and has banned the use of substances which 

enhance the performance of the player. It also imposes restrictions on players while they are 

addressing the media. It controls the rights of spectators to view the sport of cricket on television 

and any other forms of media . There is also a provision of security of players. There have been 

terror threats to high profile cricketers and tournaments. The BCCI also provides for the security 

of the spectators of the game against stampedes, riots, terror attacks and  natural disasters such as 

fire.  It controls and manages the infrastructure related to the cricket match such as the stadium 

and its seating. It also regulates ancillary services like distribution of prize money, awarding of 

television contracts, endorsements, public relations and team franchises.20 

 

All these activities contain traces of public function. Hence, the BCCI exclusively controls the 

game of cricket in India, formulates its own policy and ensures its implementation. It has assumed 

the unbridled right to control and regulate the sport.  It also manages the careers of all those 

persons who are linked to the sport at various levels. Since, it is not a ‘State’, it is not under an 

obligation to act in a fair and reasonable manner under ‘Article 14’ . Thus, there is an urgent need 

for legislative correction.21 

  

																																																													
19Anti-Racism Code for Players and Player Support Personnel, availableat:  http://static.icc-
cricket.com/ugc/documents/DOC_988F9785FD768E4902737F0ACA2E856B_1352699851059_585.pdf(last 
visited on October 6, 2017). 
20The Legal Status of BCCI: Unwarranted Ad-Hocism, Constitutional Hurdles and the Pressing Need for a Cricket 
Legislation, available at: http://docs.manupatra.in/newsline/articles/Upload/D67775F1-C322-48CE-978F-
9C0DB93F0EDD.pdf(last visited on October 6, 2017). 
21Ibid. 
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2. ARTICLE 12  

 
 

‘Article 12’ of the Constitution gives an exhaustive definition to the expression ‘State’.‘Article 12’ is 

significant because it is enshrined in ‘Part III of the Constitution’ which contains fundamental 

rights.22 Article 13(2) prohibits the “State” from enacting laws, that leads to infringement of 

fundamental rights. The listing of “State” under ‘Article 12’ is for implementation of the provisions 

contained in Part III.  

 

Hence, a claim can be made against the State and not against bodies, for the implementation of 

fundamental rights. “Even when ‘body of persons’ does not come under the definition of ‘State’ 

under ‘Article 12;’ then a ‘writ petition under Article 226’  can  lie against it either on constitutional 

grounds or on the ground of contravention of any provision of the Indian Constitution outside 

the scope of Part III”. 23For example, when a body has to perform a public functions or where its 

activities receive the support of the State and its public officials. 

 

“Under the purport of ‘Article 12’ of the Indian Constitution, the term “State” includes the  Central 

Government and the State Governments, the Parliament of India and the State Legislatures, all 

local authorities  and  other authorities within the territory of India or which are  under the control 

of the Central Government”. 24 

 

‘Article 12’ covers a definition which is wider in scope and perspective, to bring under its  ambit 

all authorities under the Government. “The philosophy enshrined in the Preamble , defines India 

as: sovereign, socialist, secular, democratic republic which mandates the State to perform  multi-

dimensional socio-economic functions inspired from Part IV of the Constitution.”25 State is 

empowered to enter into several domains carrying on operations , to ensure attainment  of the 

goal of welfare state. 

 

It can be said with full conviction  that, the definition of ‘State’ as contained in ‘Article 12’will also 

																																																													
22V.N Shukla, Constitution of India 26 (Eastern Book Company, 12thedn., 2013). 
23Ibid. 
24Article 12: Defining the term ‘State’ (Part III of the Constitution of India, 1950),available at: 
https://poseidon01.ssrn.com/delivery.php?ID=04111908300002209510003110306409712510204208404707402008
903009408806911512302601707800002901302911000703706602707907109908712611905904807508212208809011
506601706611807006100008212706911210003012102900106502411811509802400207801509510201910307900510
3103&EXT=pdf(last visited on October 9, 2017). 
25Ibid. 
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include local authorities such as municipal corporations besides  the Executive and Legislative 

organs of the Union and the States, and other authorities which perform ‘public functions’ . The 

concept of “State Action” has been given a broader meaning to bring under its ambit, the acts 

done by bodies or persons exercising statutory powers26 acts supported by the State , with or 

without legislative authority or in abuse of such power . 27 

 

The Apex Court has examined “tests” for understanding the meaning of “State”. In ‘Ajay Hasia 

v. Khalid Mujib Sehravardi’28 the Constitution Bench based upon the test stated in ‘R.D. Shetty 

v. International Airport Authority of India’.29 The test which was followed was as follows: 

 

1. “If the entire share capital of the body is held by the government, it indicates that the body 

is an instrumentality of the government. 

2. Where the financial assistance given by the government is so abundant, so as to meet the 

entire expenditure of the body, it indicates that the body is impregnated with governmental 

character. 

3. If the body enjoys monopoly status which has been conferred by the State or protected by 

the State, it indicates  the fact that the body is within the periphery of Article 12. 

4. Existence of deep and pervasive control of the government, indicates that the body is State 

instrumentality”.30 

 

If the functions performed by the body are public in nature, and are closely linked to governmental 

functions.31In ‘Pradeep Biswas v. Indian Institute of Chemical Biology‘32, the following test 

for the determination of “State” was laid down: 

 

1. “The test formulated in the case of Ajay Hasia v. Khalid Mujib Sehravardi is not rigid 

in principle and doesn’t need  to be complied with in all cases without exception. 

2. All cases are to be determined in accordance with their respective facts, that is to see, 

whether or not, a body is financially and functionally dominated by the government. 

3. The control should be  deep and pervasive. 

																																																													
26Som Prakash Rekhi v. Union of India, AIR 1981 SC 212. 
27Blum v. Yaresky (1982) 457 U.S. 991. 
28AIR 1981 SC 487. 
29AIR 1979 SC 1628. 
30Ibid. 
31Supra note 22 at 7. 
32(2002) 5 SCC 111. 
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4. If the control is only regulatory, then the body cannot be termed as a State.33 

 

The Supreme Court in ‘G. Bassi Reddy v. International Crops Research Institute’34held that, 

the ‘International Crops Research Institute (ICRI)’ is not a State under the meaning of ‘Article 12’ 

, as it has been set up as a non-profit research entity to help developing countries to eradicate rural 

poverty. ICRI was neither established nor controlled  by the government, and so it is not under 

the purport  of Article 12.35 

 

In ‘Zee Telefilms Ltd. v. Union of India’,36 deliberating upon the term ‘other authorities’  in 

‘Article 12’, the Supreme Court held that the following bodies shall fall under “other 

authorities”,  in Article 12 : 

 

1. “Corporations and Societies created by the State for carrying out trading activities,  where 

the capital, infrastructure, initial investment and financial aid are provided by the State. 

2. Bodies created for or carrying out, work related to research and development, which are 

in the periphery of governmental functions. 

3. A private body discharging a public duty or /and is carrying out activities which are 

otherwise in the nature of the job of the government.”37 

The court held that, in case of hybrid bodies, the relevant factors qua the determination of State, 

shall be as follows: 

 

1. “When a body acts as a public authority which has a duty to perform which is public in 

nature, 

2. When it is duty-bound to protect human rights. 

3. When it regulates a profession, which is a fundamental right under the Indian Constitution. 

4. When it regulates the right of a citizen as contained in ‘Article 19(1) (a’) available to the 

general public, viewers of cricket specifically. 

5. When it exercises de facto or de jure monopoly. 

																																																													
33Supra note 22 at 7. 
34AIR 2003 SC 1764. 
35Article 12: Defining the term ‘State’ (Part III of the Constitution of India, 1950),available at: 
https://poseidon01.ssrn.com/delivery.php?ID=04111908300002209510003110306409712510204208404707402008
903009408806911512302601707800002901302911000703706602707907109908712611905904807508212208809011
506601706611807006100008212706911210003012102900106502411811509802400207801509510201910307900510
3103&EXT=pdf(last visited on October 9, 2017). 
36AIR 2005 SC 2677: (2005) 4 SCC 649. 
37Supra note 22 at 7. 
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6. When a body has to perform a positive obligation of public nature.” 38 

 

In the case aforementioned, the Supreme Court held that ‘Board of Control for Cricket in India’ 

is not a ‘State ‘under  ‘Article 12’ as  the governmental control exercised by was merely regulatory 

and there was no deep and pervasive control. The court stated with full conviction that, “if a 

private body discharges functions which are State functions , which are not prohibited under 

any  law, then such a private body can be considered as an instrumentality of the State”. 39 

 

The Supreme Court in ‘Board of Control for Cricket in India v. Cricket Association of 

Bihar’40 held that, “BCCI is amenable to the writ jurisdiction of Article 226 , even though , it is 

not a “State” within the ambit of Article 12, for BCCI is neither created by a statute, nor any 

financial assistance is given to the BCCI by the Government”.41 The rationale behind arriving at 

this decision, was the fact that there is deep and pervasive control of BCCI over the sport of 

cricket. Hence, it enjoys a monopoly status in the country. BCCI frames rules and regulations 

covering all aspects of cricket. It enjoys the power of selecting not only the members of the Indian 

cricket team, but also their umpires and coaches. It has  the power of disqualifying players. It 

spends abundant amount of money in maintaining, building and developing infrastructure related 

to cricket like stadiums , cricket academies and State sports associations. BCCI is bestowed with a 

major responsibility regulate cricket in India by virtue of the ‘Doctrine of Good Faith’. This 

responsibility is of great public importance. Even though BCCI is a private organisation registered 

under the ‘Tamil Nadu Registration of Societies Act’, 1975 it is still amenable to the writ 

jurisdiction under Article 226, irrespective of the fact that it is not financially 

and functionally dominated by the Government.42 

 

2.1 Local Authorities 

 

‘Section 3(31) of the General Clauses Act, 1897’ defines the term ‘local authority’ as follows: 

 

																																																													
38Id. at 9. 
39Ibid. 
40(2015) 3 SCC 251. 
41Ibid. 
42Article 12: Defining the term ‘State’ (Part III of the Constitution of India, 1950),available at: 
https://poseidon01.ssrn.com/delivery.php?ID=04111908300002209510003110306409712510204208404707402008
903009408806911512302601707800002901302911000703706602707907109908712611905904807508212208809011
506601706611807006100008212706911210003012102900106502411811509802400207801509510201910307900510
3103&EXT=pdf(last visited on October 9, 2017). 
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“Local authority shall mean a municipal committee, district board, body of port commissioners or 

other authority legally entitled to, or entrusted by the government with the control or management 

of a municipal or local fund.” 43   

 

In ‘Municipal Corporation of Delhi v. Birla Cotton, Spinning & Weaving Mills Delhi’44, 

Hidayatullah, J.  explained some of the features of local bodies, and held as follows:  

 

“Local authorities are subservient branches of governmental activity. They are democratic 

institutions governed by the representatives of the people. They operate for public reasons and 

take away a part of the government affairs in the local areas. They are political sub-divisions and 

agencies which perform a part of State functions. As they are intended to carry on the functions 

local self-government, the power of  imposing taxes  is a necessary addition to their other powers. 

They are subject to the supervision of the Government.” 45 

The Apex Court of India held in the case of ‘Union of India v. RC Jain’46 that  if a body is to be 

characterised as an authority within the meaning of ‘local authority’, it should have the following 

attributes:  

 

(i) “it must have separate legal existence like a corporate body 

(ii) it must not be a mere government body  but must be  an independent entity, legally which 

is  functioning in a specific area and is wholly or partly, directly or indirectly, elected by the 

residents of the area 

(iii) it must enjoy a certain degree of autonomy either complete or partial, which must be 

entrusted to it by a statute 

(iv) such a body must have the  power to raise funds for further carrying out  its activities and 

attainment of its goals  by levying taxes, rates, charges or fees.”47 

 

Taking into account, the above laid test, the Supreme Court in this case held that, Delhi 

Development Authority, which is a statutory body, is also a local authority under Article 12 as it 

was constituted for the purpose of development of the city of  Delhi in accordance with the plans 

laid out by the government and this inherently is a municipal function.48 

																																																													
43Ibid. 
44AIR 1968 SC 1232. 
45Supra note 22 at 7. 
46AIR 1981 SC 951. 
47Supra note 22 at 7. 
48Ibid. 
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The term “local authorities” includes within its ambit - Panchayats, Municipalities, District Boards, 

Mining Settlement Boards, Port Trusts and Improvement Trusts.49 

 

In the case of ‘Electricity Board, Rajasthan v. Mohan Lal’50, the  Apex Court of India, 

specifically  declared  that the term ‘other authorities’ includes within its ambit, all authorities 

created by the Indian Constitution or any statute.51 

 

 In the case of ‘Dr. Dinesh Kumar v. Motilal Nehru Medical College’52, it was held that every 

municipal corporation is a ‘local authority’ and hence, the term “State” within the meaning of 

‘Article 12’ of the Indian Constitution will include within it the medical colleges which are run by 

various  municipal corporations. In a series of judgments in the cases of ‘Ajit Singh v. State of 

Punjab’53, ‘State of Gujarat v. ShantilalMangaldas’54, ‘J. Hiralal v. Bangalore 

Municipality’55,the Court construed municipal committees, port trusts and village panchayats  as 

being the units of local self-government. It was held that they are falling under the term 

‘State’ within the meaning of  ‘Article 12’ of the Indian Constitution.56 

 

In the case of ‘Calcutta State Transport Corporation v. Commissioner of Income Tax, West 

Bengal’57, the Supreme Court refused to classify the aforementioned corporation as a ‘local 

authority’ stating that just because a corporation provides road transport services that  would not 

bring it within the scope of Article 12 of the Constitution due to the fact that it doesn't have 

the element of popular representation. Also, the functions of the subject corporation bear no 

relation to the powers and functions of a municipal committee and the nature of the 

aforementioned  corporation being trading, the corporation is not within the purview of Article 

12.58 

 

																																																													
49State of Gujarat v. ShantilalMangaldas, AIR 1969 SC 634. 
50AIR 1967 SC 1857. 
51Supra note 22 at 7. 
52AIR 1985 SC 1415. 
53AIR 1967 SC 856. 
54AIR 1969 SC 634. 
55AIR 1982 Kant. 137. 
56Supra note 7 at 22. 
57AIR 1996 SC 1316. 
58Article 12: Defining the term ‘State’ (Part III of the Constitution of India, 1950),available at: 
https://poseidon01.ssrn.com/delivery.php?ID=04111908300002209510003110306409712510204208404707402008
903009408806911512302601707800002901302911000703706602707907109908712611905904807508212208809011
506601706611807006100008212706911210003012102900106502411811509802400207801509510201910307900510
3103&EXT=pdf(last visited on October 9, 2017). 
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In ‘Indian Banks’ Association, Bombay v. Devkala Consultancy Service‘59, the Apex Court 

held that ‘Indian Banks Association’ and the banks which are established under the various  Acts 

or are nationalised under the ‘Banking Companies (Acquisition and Transfer of Undertakings) 

Acts’, 1970 and 1980 are “State” within the purport of ‘Article 12’. 60 

 

It is important to note that, once a body is classified as an authority under  Article 12 of the 

Constitution of India, 1950, following significant incidents follow: 

 

1. The body becomes subject to the fundamental rights, as enshrined in Part III of the Indian 

Constitution  

2. The body becomes subject to administrative law 

3. The body becomes amenable to the writ jurisdiction of the Apex Court under Article 32, 

and that of the High Court under Article 226.”61 

 

2.2 Statutory Bodies 

 

There are few judgements  of extreme  importance to discuss upon the issue of statutory bodies 

under Article 12 . These cases are:  

 

‘Sukhdev v. Bhagatram’,62 in this case it was held that ‘Finance Commission’, ‘Life Insurance 

Corporation’ and the ‘Oil and Natural Gas Commission’ are statutory bodies within the ambit  of 

Article 12 . 

 

In the case of  ‘R.D. Shetty v. International Airport Authority of India’63 , it was held that 

‘International Airport Authority’ of India is a statutory body under ‘Article 12’ of the Indian 

Constitution . 

 

‘Som Prakash Rekhi v. Union of India’ 64, in this case it was held that in determining  whether 

a body corporate is a “State” or not does not depend on the origin of such body corporate in a 

statutory sense of the term, but on the basis of “functional aspects” of such a body corporate. 

																																																													
59AIR 2004 SC 2615. 
60Ibid. 
61Supra note 61 at 13. 
62AIR 1975 SC 1331. 
63AIR 1979 SC 1628. 
64AIR 1981 SC 212. 
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Hence, it was held that the test is that of “brooding presence of the State behind the operations 

of the body, whether statutory or not”65 

 

In  ‘Madhya Pradesh Cooperative Dairy Federation Limited v. Rajnesh Kumar Jamindar 

& Others’,66 the question that arose for determination before the court was, whether ‘Madhya 

Pradesh State Cooperative Dairy Federation Limited’ was a “State” within the purport of ‘Article 

12’ of the Indian Constitution. It was held that whether ‘Madhya Pradesh State Cooperative Dairy 

Federation Limited’ was a “State” within the meaning of ‘Article 12’ can be determined through 

the application of the test of  “administrative, financial and functional control”. The court 

iterated that the federation concerned, in the present case, functions for attaining better economic 

development and health of the public in the society in addition to carrying out commercial 

activities in the state of Madhya Pradesh. Therefore, it reinforces to the essence of ‘Article 47’. 

The court also held that, the federation was a federal society registered under the ‘Madhya Pradesh 

Cooperative Societies Act, 1960’. It monitors as an Apex Body, the functioning of societies 

established under it besides carrying out  works,  in the nature of training and research. 

The  guidelines issued by Madhya Pradesh State Cooperative Dairy Federation Limited are 

obligatory on the societies, established under it, due to the operation of the ‘Madhya Pradesh 

Cooperative Societies Act, 1960’. The Court reached a conclusion that by the nature of the 

operations carried out by the federation, it can be termed as an instrumentality of the State under 

Article 12.67 

 

Interestingly, in the case of ‘Dalco Engineering (P) Ltd. v. Satish Prabhakar’68, it was held 

that, the terminology: “corporation established by or under a Central, Provincial or State Act”, 

as used in several enactments intends to convey a universal meaning. This terminology, makes a 

reference to “statutory corporations” as distinct from “non-statutory companies”.69 

 

Observations made by the Supreme Court in the case of, ‘CIWTC v. Brojo Nath Ganguly’70are 

																																																													
65Supra note 22 at 7. 
66(2009) 15 SCC 221. 
67Supra note 22 at 7. 
68(2010) 4 SCC 378. 
69Article 12: Defining the term ‘State’ (Part III of the Constitution of India, 1950),available at: 
https://poseidon01.ssrn.com/delivery.php?ID=04111908300002209510003110306409712510204208404707402008
903009408806911512302601707800002901302911000703706602707907109908712611905904807508212208809011
506601706611807006100008212706911210003012102900106502411811509802400207801509510201910307900510
3103&EXT=pdf(last visited on October 9, 2017). 
70AIR 1986 SC 1571: (1986) 3 SCC 156. 
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of great importance and cannot be lost track of. The Apex Court of India held as follows:  

“If there is an instrumentality or agency of the State which has assumed the garb of a government 

company as defined under Section 617 of the Companies Act, it does not follow that it thereby 

ceases to be an instrumentality or agency of the State. For the purposes of Article 12, one must 

necessarily see through the corporate veil to ascertain whether behind that veil is the face of an 

instrumentality or agency of the State.” 71 

 

 

 

 

 

 

 

 

 

 

 

  

																																																													
71Id.at 15. 
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3. LEGAL STATUS OF BCCI  

 
The question about the legal position of BCCI under Article 12 came up in several  cases 

like ‘Mohinder Amarnath & others. v BCCI’72and, ‘Rahul Mehra And Anr. v Union Of 

India’73 before the Delhi High Court. The other decisions are given by the Supreme Court 

in  ‘BCCI v Netaji Cricket Club and Ors’74., ‘Zee Telefilms Ltd & Anr. v. Union India & 

Ors’ 75 and ‘A.C. Muthiah v BCCI’& Anr.76In Mohinder Amarnath’s case  it was held that BCCI 

was not an instrumentality of State whereas in Ajay Jadeja’s case  the writ petition against BCCI 

was held to be maintainable. But the decision in Ajay Jadeja’s case77 was not held as a precedent 

subsequent to the Rahul Mehra Case where it was  held that writ  petition against BCCI is 

maintainable although  the Court refused to take any stand  regarding the fact whether  BCCI is  an 

instrumentality of the State or not. 78 

 

Subsequently, the Supreme Court in Netaji’s Case upheld the monopoly status of BCCI and  held 

that having regard to the enormous powers  exercised by it, it is mandatory for the Board  to follow 

the doctrine of fairness an good faith  in all its activities. It was also  held that having regard to the 

fact that it has to fulfil the hopes and aspirations of many people, it has a duty and responsibility 

to act reasonably and it cannot act capriciously, arbitrarily or whimsically. Since the Board 

regulates the sport  of cricket, its acts are needed to be viewed and judged by very high  standards.79 

 

In Zee Telefilms case, the Supreme Court comprehensively discussed about the status of BCCI as 

an instrumentality of State under Article 12. The Court applied the test in ‘Pradeep Kumar 

Biswas v. Indian Institute of Chemical Biology’80 and held that as BCCI is not financially and 

functionally controlled by the  government it could not be held as a State and hence the  writ 

petition under Article 12 was not maintainable. Later in Muthiah’s  Case, the Apex Court reiterated 

the decision in Zee Telefilms Case and it was held specifically that BCCI is a private autonomous 

body and its actions have to be viewed like any other similar authority or body  performing  public 

																																																													
72CW.NO.632/89. 
73(2005) 4 Comp. LJ 268 Del, 114 (2004) DLT 323.  
74(2005) 4 SCC 741. 
75Supra note 34 at 9. 
76(2011) 6 SCC 617. 
77Supra note 9 at 2. 
78Legal Status of BCCI as Instrumentality of State under Article 12 of the Indian Constitution,availableat:               
http://www.commonlii.org/in/journals/NALSARLawRw/2013/6.pdf(visited on October 20, 2017). 
79(2005) 4 SCC 741. 
80(2002) 5 SCC 111. 
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functions and public duties. The Court rejected the contention  that every entity governing  the 

fundamental rights under ‘Article 19 (1)’ (g) is a ‘State’ within the purview  of Article 12. It was 

also held that the functions of the Board are not equal to public functions. After the passing of 

this decision, the observations made in Netaji’s Case are no longer good in law.81 

 

The Apex Court has held in Zee Telefilms Case that in cases relating to infringement of 

fundamental rights, the petitioner has to establish as a pre-requisite that the Board is a State  in 

order to invoke Article 32. Unless this is done the petitioner cannot claim  that the Board has 

violated  fundamental rights and  it is a State under Article 12 of the Indian Constitution. Thus, 

according to the Court it is only in circumstances involving state action that the fundamental rights 

can be implemented. In the era of globalisation, this approach of fundamental rights is no longer 

applicable since now political and economic power are increasingly being  given to private bodies 

and authorities.82 In this case, judiciary plays an important role in protecting and promoting the 

fundamental rights enshrined under Part III of the Indian Constitution. But as far as 

implementation of fundamental rights against non-state or private entities is concerned our 

judiciary is confined to  a set of narrow doctrines gradually evolved from time to time.83 In the 

present scenario, a creative  and liberal approach in line  with the spirit and fundamental values  and 

principles of the constitution is the need  of the hour.84 

  

																																																													
81CW.NO.632/89. 
82V.N. Shukla,Constitution of India 20(Eastern Book Company, 10th edn. 2003). 
83Pradeep Kumar Biswas v. Indian Institute of Chemical Biology, (2002) 5 SCC 111. 
84Sanu Rani Paul, “Need for Horizontal Application of Fundamental Rights in the Era of Globalization‖”Christ Uni. 
Law Journal 81-96 (2012). 
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4. PUBLIC FUNCTION TEST  

Till now there have been two approaches in which judiciary has responded to the call of 

globalisation as far as interpretation of the term ‘other authorities’ under Article 12 is concerned. 

The first approach of  the judiciary could be seen in the majority decision in the case of  ‘Sukhdev 

Singh v.  Bhagatram’85while the second perspective is given in Mathew J’s opinion in the very 

same case. The first view evolved into the  decision in Pradeep Kumar’s Case while the second 

view partially lead  to the opinion of the minority Bench  in the  Zee Telefilm’s Case. 86 

 

Mathew J. in his  opinion in Sukhdev Singh’s case  formulated the ‘Public Functions Test’ as an 

essential  criterion to figure  out  the instrumentalities of state falling within  the expression of 

‘other authorities’ under Article 12 of the Indian Constitution. The Public Functions Test lays 

down that when the functions and powers exercised by private bodies or authorities could be 

identified in line with  state functions, they would become state actors in relation to the public 

functions and duties  performed by them.87 

 

Subsequently, in  the case of ‘M.C. Mehta v. Union of India’88the Apex Court of India was faced 

with  the question that  whether a private body performing essential  public functions could  be a 

State. Bhagwati J., although expressed his opinion  to include private authorities under State but left 

the matter undecided on the ground of lack of time but in spite of this drawback, this  case stands 

on an important footing  as the Supreme  Court observed that the  doctrine of State Action which 

is applicable in America might also be applicable in India and hence, all the functions of a body 

judged as a State, need not be public functions.89 

 

Concerning BCCI, starting from Mohinder Amarnath’s Case, the public functions exercised  by 

BCCI were  put into the limelight. In Ajay Jadeja’s Case, the Delhi High Court held that the 

function like selecting a cricket team is a public function and the same has been stated again by 

the Apex Court in the Rahul Mehra Case. Subsequently, in Netaji’s Case also the Supreme 

Court  reiterated this view and imposed upon the BCCI the duty to act reasonably and fairly in the 

																																																													
85Id.at 18. 
86Legal Status of BCCI as Instrumentality of State under Article 12 of the Indian Constitution,available at:               
http://www.commonlii.org/in/journals/NALSARLawRw/2013/6.pdf (Visited on  October 20, 2017). 
82 Ibid. 
83 AIR 1987 SC 1086. 
84Supra note 74 at 17. 
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manner of conducting it’s elections. 90 

 

Later in the Zee Telefilms Case there has been a detailed discussion and analysis  on the public 

functions exercised by the BCCI and it has been observed by the Minority Bench that a body or 

entity performing public functions and exercising monopoly power would amount to  an authority 

within the meaning of ‘Article 12’ of the Indian Constitution. BCCI exercises functions like 

controlling , monitoring and regulating the sport of cricket. It has a final say on the matters relating 

to the selection and disqualification of players, umpires and others connected to the 

sport, affecting  their right to occupation and freedom of choice.91It formulates the law on a subject 

which is essentially a state function in terms of Entry 33 of the Seventh Schedule to the 

Constitution92and hence it  acquires the status of a  monopoly. 

 

It is important to note that with the introduction of IPL as part of the Indian cricket regime, the 

powers and role of BCCI have been extended by leaps and bounds. It is the only 

authority which monitors the television and broadcasting rights which also includes the rights of 

the viewers to witness the cricket match on television and other form of visual media.93 

 

It also has powers related to awarding of franchises, endorsements, distribution of prize money, 

selection of players, their disqualification and so on. BCCI hence possesses unlimited monopoly 

power. But it is not subject to any effective provisions of law or rules or regulations or control by 

the government. It is also not under an obligation to act fairly and reasonably within the ambit of 

‘Article 14 of the Indian Constitution’. According to the Minority Bench , the  performance of a 

public function in the context of the Constitution would be to allow an entity to perform its 

functions as an entity  under Article 12 which makes it subject to the  constitutional discipline of 

the fundamental rights, which are enshrined in Part III. The Board has not made any rule to act 

fairly or reasonably in the case of disciplinary measures, which is an exception.94 

 

 

																																																													
90Id. at 19. 
91Ibid. 
92Constitution of India Entry 33 of the Seventh Schedule: “Theatres and dramatic performances; cinemas subject to the provisions 
of entry 60 of List I; sports, entertainments and amusements.” 
93Ministry of Information & Broadcasting, Government of India and Others v. Cricket Association of Bengal and Others, (1995) 2 
SCC 161 at para 75. 
94RamanaDayaram Shetty v. International Airport Authority (1979) 3 SCC 499. 
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5.BCCI AS A PUBLIC AUTHORITY UNDER THE RIGHT 

TO INFORMATION ACT 
 

The BCCI was declared as a public authority in the case of ‘Subhash Chandra Agarwal v. PIO 

Department of Sports’, where the Central Information Commissioner had asked the BCCI to 

disclose relevant information to the applicant of the RTI, which involved challenges as to whether 

the National Hockey Team and the Indian Cricket team were satisfied and the Prime Minister 

aware of the award money which the players had received on the winning of the Asian Champion 

Trophy (Rs. 25000) and the World Cup (Rs. 1 crore which was eventually increased to Rs. 2 crore) 

by the BCCI. There is huge disparity in the award money given to the cricket team and the teams 

of other sports in India.95 

 

As per the ‘Central Public Information Officer’, the government’s policy states “that all national 

sports federations are to be declared as public authorities.” However, there was no response 

received regarding the same and BCCI was not disclosing any information as per ‘section 4(1)(b) 

of the Right to Information Act.’ 

 

Further, it was observed that even though the government does not provide any grants directly to 

the BCCI, but like other national sports federations it exercises functions similar to that of a State 

in selecting the national team and regulating sports in India. The BCCI enjoys land allocation 

privileges by the State Government, concessions in Income Tax and Customs Duty by the Central 

Government. Furthermore, it received tax exemption till 30th June 2006 on the grounds of being 

a charitable institution. In 2010, the Government had conferred upon all national sports 

federations receiving grants of Rs. 10,000 and above the status of a Public Authority. In 2014, the 

Justice Mudgal Commission had emphasised the need for an exclusive Act to criminalise 

malpractices in sports. The Commission took into consideration the tax exemptions of crores of 

rupees for the BCCI along with its ability to represent the country on International platforms 

which is a good reflection of the Governments stand to specifically confer the status of a Public 

Authority on the BCCI.96 

 

																																																													
95BCCI A Public Authority, Bound To Disclose Information Under RTI Act, availableat:http://www.livelaw.in/bcci-
public-authority-bound-disclose-information-rti-act-cic-read-order/(visited on October 22, 2017). 
96Ibid. 
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The ‘Lodha committee’ has suggested that rules and regulations, office orders, constitution of 

committees has suggested that rules and regulation, office orders, constitution of committees along 

with their annual reports, balance sheets, expenditure incurred by various heads, reports of the 

ethics officer, ombudsman or electoral officer or auditor should all be mentioned on the BCCI 

website to bring about transparency and clarity in the functioning of the BCCI.97 

 

As per’ section 4(1)(b) of the Right to Information Act’, the PMO, the Ministry of Law and the 

Ministry of Youth Affairs and Sports were asked to answer some questions by the Commission 

which were: 

 

1. Why is the Cricket team allowed to sport the BCCI Logo instead of the symbol of the 

Union of India? 

2. Why the BCCI uses the logo designated in 1928 by the British rulers? 

3. Why no action to declare the BCCI as a Public Authority under the Right to Information 

Act has been instigated by the Government of India or the Ministry of Youth Affairs? 

4. Why is the logo of the BCCI not being changed to an Indian symbol? (Ashoka’s Dharma 

Chakra or any other logo which has been decided by the Government) 

5. Why is there not a uniform policy to reward International players who win trophies? 

6. Why disciplinary action is not taken against malpractices against people who engage in 

betting and match fixing and why these practices are not prohibited? 

7. What is the action taken pertaining the Bill for prevention of Malpractice?98 
 

5.1 SUGGESTIONS 

The BCCI is an autonomous body which is governed by its own rules and regulations and does 

not get any financial support from the government however still is extremely important due to the 

public duties and functions exercised by it. Due to the state encouraging the game of cricket both 

directly and indirectly it gets a "state" like status nevertheless . As quoted by Lord Denning the 

stock exchange, jockey club and football association have a "quite as much power as statutory 

organisations and can make or mar any man by their decisions ".99 The National Commission in 

																																																													
97Law Commission Begins Examination of How to Bring BCCI Under RTI Act, available at: 
https://thewire.in/98657/lodha-panel-bcci/(visited on October 22, 2017). 
98BCCI A Public Authority, Bound To Disclose Information Under RTI Act, availableat: http://www.livelaw.in/bcci-
public-authority-bound-disclose-information-rti-act-cic-read-order/(visited on October 22, 2017). 
99Breen v. Amalgamated Engineering Union (1972) 2 Q.B. 175, 190. 



	

  CORPUS JURIS| 22 

its review of working of the Constitution must propose an amendment of Article 12  whereby 

private non state bodies like BCCI which implement important public functions , quasi-

governmental activities and public duties impacting public welfare and have consequences 

regarding life come under the ambit of  "State ". Moreover, the BCCI rules and regulations need 

to be analysed keeping the constitutional provisions in mind and then the BCCI public policy must 

be framed.100 

 

 

 

 

 

 

  

																																																													
100Supra note 90 at 22. 
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6. CONCLUSION  

The game of cricket is not a mere sport in a country of 1.2 billion but has a public sentiment 

attached to it due to the manic proportions associated with it so much so that fans often refer to 

it as a ‘religion’, and it is hypothesised that the BCCI an objective of representing the country has 

assumed a monopoly status and been given the unbridled and unfettered rights to regulate and 

control cricket in India and thus affecting the citizens’ rights and their participation in the game. 

 

Holmes stated "a word in the constitution is not crystal clear, transparent and unchanging; in the 

more important interpretative parts, the constitutional words are the skins of living thoughts which 

change with the times and as society changes.”101The classical liberalism school of thought lays 

emphasis on preserving the private sphere against intrusion by the state which forms the basis of 

the application of fundamental rights. Liberalised government policies such as disinvestment, 

deregulation, privatisation, etc. have broken down the extent of the power of state. A result of 

liberalism is that the private sphere can infringe the fundamental rights of people very easily. The 

current state of affairs in today's era of globalisation poses a challenge as to whether the autonomy 

and freedom of fundamental rights guaranteed by the Constitution for the citizens can be 

protected. However, widening the scope of the definition of "State" within Article 12 and setting 

constitutional limits for the private sphere has proved to be an effective solution to this problem, 

thus doing full justice in realising the aspirations and aims of the makers of the Indian Constitution. 

 

With the advent of internet and it making its way to the hands of all people in today’s generation 

of modern technology has increased the awareness of people to such an extent which is 

unparalleled and unprecedented. People now want to be at the helm of affairs and the effective 

tool of RTI enables people to do just that. The citizens of India in this age of empowerment have 

shifted from being ignorant to being informed and are now slowly transgressing to become 

fearless. Transparency and accountability have become the cornerstones of modern day democracy 

and are now an integral demand of the citizens of India as the society is rapidly progressing. In 

this regard petitions are being filed to bring various bodies or authorities discharging public 

functions within the ambit of RTI. Two such very recent examples of petitions filed in October 

2017 before the Apex Court are:  

 

																																																													
101Arthur Selwyn Miller,Social Change and Fundamental Law: America‘s Evolving Constitution.349 (Greenwood Press, 1979). 
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Petition filed before the Apex Court under the Right to Information Act praying that political 

parties should be declared as public authorities. Ashwini Kumar Uphadhyay is a political activist 

and advocate who pleaded that, political parties enjoy direct financing and a lot of powers and 

thereby should be brought within the purpose of the Right to Information Act, and any party 

refusing to share the information that is necessary should be deregistered all together. The Central 

Information Commission in 2013 had further noted that political parties are substantially financed 

by the Central government and so comes within the purport of the Right to Information Act. 

Another petition was filed before the Apex Court for bringing the CBI within the ambit of RTI.  

 

In my considered opinion it is perhaps this reason which further bolsters and strengthens the 

argument of bringing the cash rich cricket body BCCI to be brought within the ambit of the Right 

to Information act and be declared as a public authority. 
 

Further, to substantiate why BCCI be declared a public authority, we must analyse the test of 

whether a private body is "allowed to discharge public duty or positive allegation of a public nature 

and is further more allowed to perform regulatory and controlling activities and functions which 

otherwise is the job of the government".102 Under Article 12 of the Indian Constitution, in order 

to be elevated to the status of a "state", the nature of functions performed by the private body are 

of utmost importance, irrespective of the functional, financial and administrative control of the 

government. Countless such examples are available wherein a body was declared to be ‘state’ and 

to cite one such pertinent example is the following, the BIAL (Bangalore International Airport 

Limited) has been declared as a "state" by the Division Bench of the Karnataka High Court in its 

decision, solely based on the airport activities carried out by it which falls under the category of 

public function.103 

 

The Ministry of External Affairs had called off all kinds of communication with Pakistan including 

diplomatic and extra-curricular interaction and proposed cricket series with Pakistan post 2008 

Mumbai terror attacks. The BCCI abided by this decision even though it could have legally and 

technically turned a blind eye and continued its tour to Pakistan with no sanction to follow 

whatsoever.  The political affinity of BCCI is thus evident. Further, as per the judgment of the 

																																																													
102Pradeep Kumar Biswas v. Indian Institute of Chemical Biology, (2002) 5 SCC 111. 
103The Legal Status of BCCI: Unwarranted Ad-Hocism, Constitutional Hurdles and the Pressing Need for a Cricket 
Legislation,available at:http://docs.manupatra.in/newsline/articles/Upload/D67775F1-C322-48CE-978F-
9C0DB93F0EDD.pdf(visited on October 15, 2017). 



	

  CORPUS JURIS| 25 

Apex Court in India as quoted in the case of Zee telefilms104and the absence of any legislation 

governing the BCCI it can easily be turned into a non- organisation. 

 

To conclude, the identity of the BCCI as a state can adversely impact the fundamental rights of 

Indian citizens involved in cricket such as players, coaches, spectators, umpires, viewers and 

administrators. A specific legislation dealing with the recognition and establishment of a cricket 

organisation at the national level, clearly stating the powers and functions of this body before the 

Apex court of India must be clearly vindicated by the government of India to improve the status 

of the religion known as cricket. 

 

																																																													
104(2005) 4 SCC 649. 


