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CRITIQUE OF THE SPACE RESOURCE 

EXPLORATION AND UTILIZATION ACT OF 

2015 
-VIGNESH RAM HARIHARAN* 

 

ABSTRACT 

 

The need for space exploration is deeply important for the future of humanity. The aim of this 

literature is to assist the utilitarian use of space and ensuring it is specifically beneficial to all 

of humanity and not the major space superpowers that are currently dominating the geopolitics 

of the world. This essay below is an amalgamation of a critique of the Space Resource 

Exploration and Utilization Act of 2015 by the US Congress and the far-reaching impact 

it has in terms of future legislation by the USA and other nations. In addition, this essay also 

attempts to draw the link between the CSLCA and the legislative efforts in India and 

Luxembourg to elucidate the present effect of the said legislation. 

 

Keywords: CSLCA, United States of America, Space Exploration, Outer 

Space Treaty. 
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“For the eyes of the world now look into space, to the moon and to the planets beyond, and we 

have vowed that we shall not see it governed by a hostile flag of conquest, but by a banner of 

freedom and peace. We have vowed that we shall not see space filled with weapons of mass 

destruction, but with instruments of knowledge and understanding.”1 

 

The success of the space programs of the United States and the Soviet Union 

have demonstrated the feasibility of space use and has spurred the development 

of economically practical space activity. While space activity has increased, the 

world community had increasing difficulty agreeing on specific rules of conduct 

to govern space use. Existing space law is based on broad theoretical principles 

contained in the first international agreement governing space use sponsored by 

the United Nations. These broad principles were sufficient to guide space use 

during the formative years of the space age, but as space activity has flourished, 

space law has lagged behind. Specifically, states attempting to formulate rules to 

govern specific space activities have not agreed on the meaning of space law 

principles.  

 

One of the earliest declarations concerning the legal status of outer space was 

that all states are free to explore and use space. This broad declaration, however, 

has not proved workable for space activities functionally related to earth. For 

example, while all states may operate satellites, the world community has not 

accepted unrestricted satellite use for remote sensing of the earth surface or 

direct broadcasting of television programs. Another early declaration of space 

law was that the exploration and use of outer space is the province of mankind. 

This idea is repeated and expanded in the proposed Moon Agreement, which 

states that the moon and other space resources are the common heritage of 

mankind. From each of these declarations flows the proposition that benefits 

from space shall accrue to all mankind. 

 

This however has not deterred discussions on the concepts of commercial 

exploitation of space and property rights on space under Article I and Article II 

																																																								
1 Speech Of President John Fitzgerald Kennedy At Rice University In Houston, Texas, USA On September 12 1962. 
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of the Outer Space Treaty2 (hereinafter referred to as ‘OST’) respectively, 

whereby all states have had equal say and input on the interpretation of the said 

concepts. However, the space faring nations being ones with the capability of 

pushing the boundaries of space travel have specifically dealt with the above 

vide domestic legislation.  

 

One such example of a domestic legislation which has legitimized and legalized 

private ownership and commercial exploitation of space is the US Commercial 

Space Launch Competitiveness Act (hereinafter referred to as ‘CSLCA’)34 

passed by the United States of America in 2015. However, the specific concern 

regarding the commercial utilization of space and private ownership is placed 

under title IV of the CSLCA cited as ‘Space Resource Exploration and 

Utilization Act of 20155 (hereinafter referred to as the ‘SREU Act’), clearly states 

that the President of the United States of America through appropriate federal 

agencies shall: 

 

(1)  facilitate the commercial exploration and utilization of space resources to meet 

national needs; 

(2)  discourage government barriers to the development of economically viable, safe, 

and stable industries for the exploration and utilization of space resources in 

manners consistent with the existing international obligations of the United 

States; and 

(3)  promote the right of United States commercial entities to explore outer space 

and utilize space resources, in accordance with the existing international 

obligations of the United States, free from harmful interference, and to transfer 

or sell such resources. 

 

Furthermore, the legislation also provides emphasis on extraterrestrial 

sovereignty under S.51303 of the CSLCA as hereunder: 

																																																								
2 Outer Space Treaty, 18 UST 2410, 610 UNTS 205, 6 ILM 386 (1967) 
3 The     CSLCA , H.R. 2262 – U.S. Commercial Space Launch Competitiveness Act, Congress.Gov, (Aug. 17, 2020)   
Www.Congress.Gov/Bill/114th-Congress/House-Bill/2262/Text 
4 U.S. Commercial Space Launch Competitiveness Act, H.R. 2262, 114th Cong. (2015) 
5 Commercial Exploration And Commercial Recovery’, § 51302(A). 
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 “A United States citizen engaged in commercial recovery of an asteroid resource or a space 

resource under this chapter shall be entitled to any asteroid resource or space resource obtained, 

including to possess, own, transport, use, and sell the asteroid resource or space resource 

obtained in accordance with applicable law, including the international obligations of the 

United States.” 

 

The above legislation raises two pertinent questions which needs to be 

answered. The first question is that whether the said legislation or legislations 

of its kind are deviations from the principle of common heritage of mankind. 

The second question is a question of a violation/reinterpretation of Article II 

of the Outer Space Treaty i.e. the Non-appropriation principle. The effort in 

this essay is to base the current understanding of the two principles laid above 

and try to decipher if legislations like the SREU Act lead to dilution in the 

interpretation and utilization of the said principles. 

 

PRINCIPLE 1: COMMON HERITAGE OF MANKIND AND ITS 

RELATIONSHIP WITH THE EXPLORATION AND USE OF 

SPACE. 

 

The principle of Common Heritage of Mankind is envisaged explicitly under 

Article XI of the Moon Agreement6 as stated hereunder: 

 

“The moon and its natural resources are the common heritage of mankind, which finds its 

expression in the provisions of this Agreement and in particular in paragraph 5 of this 

Article.” 

 

Furthermore, a version of the said principle is laid down in Article I of the Outer 

Space Treaty as stated herein below: 

 

																																																								
6 The Agreement Governing The Activities Of States On The Moon And Other Celestial Bodies,1363 UNTS 21; 18 
ILM 1434 (1979); 18 UST 2410,  
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“The exploration and use of outer space, including the Moon and other celestial bodies, shall 

be carried out for the benefit and in the interests of all countries, irrespective of their degree of 

economic or scientific development, and shall be the province of all mankind.” 

 

Under the common heritage of mankind principle, no one legally owns 

international areas designated as part of the common heritage of mankind, 

though theoretically everyone manages the areas. National sovereignty does not 

exist, nor its attendant legal attributes and consequences. Under a common 

heritage of mankind regime, no state or group of states could legally own any 

part of an international area.  

 

The international community, through appropriate treaties or norms of 

international law, would administer the area. There are five elements of the 

common heritage of mankind concept.  

 

First, the common heritage of mankind could not be appropriated; it was open 

to use by the international community but was not owned by the international 

community. Second, it required a system of management in which all users have 

a right to share. Third, it implied an active sharing of benefits, not only financial 

but also benefits derived from shared management and transfer of technology, 

thus radically transforming the conventional relationships between states and 

traditional concepts of development aid. Fourth, the concept of common 

heritage implied reservation for peaceful purposes, insofar as politically 

achievable, and, fifth, implied reservation for further generations, and thus had 

environmental implications.7 

 

The issue with regard to the definition is that the concept of common heritage 

of mankind is not susceptible to a precise definition. It has been subjected to 

different interpretations by the developed and developing countries. While the 

developing states gave wider interpretation to the concept, the developed states 

																																																								
7 Mirzaee, Siavash. (2017). Outer Space And Common Heritage Of Mankind: Challenges And Solutions. RUDN 
JOURNAL OF LAW. 21. 102-114. 10.22363/2313-2337-2017-21-1-102-114. 
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interpreted it narrowly. Developing countries have 3 primary issues/reasoning 

with the principle: 

 

a. Political reasons: This issue involves developed states having a stricter 

interpretation of the concept of sovereignty and therefore, the legislative 

process behind the concept of common heritage of mankind has been 

deemed to be an affront to sovereignty. The interpretation would oblige 

these states to share advantages and benefits worldwide vide space 

exploration which would mean that there is a need to fundamentally 

change the political structure of their society. This Pandora box 

interpretation of the common heritage of mankind by developed 

countries is a pre-emptive strike against international obligations which 

could become a required standard from sharing benefits as a whole.  

 

b. Economic reasons: Commercial private entities in developed countries 

have specifically lobbied for legislation to weaken the restriction on issues 

on ownership and sale of property. Furthermore, developed countries by 

themselves with their technological capabilities being much higher 

compared to other developing countries have specifically tried to own 

resources, minerals and other benefits from space which not only tries to 

expand the definition of appropriation by a nation but also tries to 

covertly create precedence to subvert any meaningful and equitable 

distribution of resources. 

 

c. Military/Security reasons: Developed states have always been head on in 

terms of developing hegemonic control over international security which 

has led to countless domains of battle and space is no restriction. The 

institution of a ‘Space Force’89 as a special part of the defense system is 

clear evidence that there is intention and scope of expansion of aggressive 

militarization of space which in turn devalues the principle of common 

heritage of mankind. 

																																																								
8 Https://Www.Spaceforce.Mil/ 
9 Https://Www.Congress.Gov/Bill/116th-Congress/Senate-Bill/1790/All-Info?R=4&S=1 
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The above reasons specifically are the reasons why developed countries such as 

the USA, Russia etc. have hesitated to abide by the said principle. This in turn 

causes major harm in terms of a global consensus on the peaceful and non-

partisan approach towards exploration and utilization of space. 

 

We further need to understand currently that space is the last frontier of 

exploration. It is currently pristine without any human interference. The Outer 

Space Treaty and the Moon Agreement consistently make an effort to ensure 

peaceful exploration and utilization of space. This should automatically translate 

to the fact that we must consider not only equitable utilization of space 

resources, we should also consider the pristine nature of the celestial object 

intrinsically.  

 

This suggests a sustainable approach towards not only enriching the world with 

resources aplenty but also in a way that we do not damage the environment in 

space or the nature in space. While this approach may seem futile at present, in 

the near future with commercial entities moving into space to extract resources, 

the establishment of an international cooperative regime for the same is of 

utmost need. However, legislations like the CSLCA make it harder to achieve 

any consensus but rather would slowly lead to the over exploitation of resources 

and complete denial of climate change as an issue of consideration. 

 

In addition to the above, such legislation also does not consider a huge problem 

which is Space Pollution. Space Pollution is antithetical to the concept of 

common heritage of mankind. The said concept of Space Pollution is not 

considered largely because of the apathetic approach towards climate change on 

earth which inherently translates to non-consideration of space to be a domain 

of consideration for all intents and purposes.  

 

The reason why this is an issue is that moons, asteroids or other celestial bodies 

while extremely large and filled with resources in abundance would still be under 

the threat of over exploitation of resources if there is no ability to ensure that 

there is an international consensus on the utilization of the resources from the 
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said celestial body. For example, if developed countries like USA were to carry 

out massive asteroid mining projects on a specific asteroid filled with titanium 

under the legal regime of the CSLCA, leads to specific harms in terms of non-

availability of titanium for utilization by other space faring nations of the future. 

It would also place a price on the said resource whereby states which cannot 

afford to carry out such mining projects would be forced to buy the said 

resource. 

 

The above example leads to two conclusions:  

 

a. the resources would belong to USA which abrogates the principle 

of non-appropriation; and 

b. the equitable exploration and use of space under Article I of the 

OST is violated. 

 

Therefore, smaller and future space faring nations either lose the motivation to 

carry out space mining and other activities in favor of buying resources from 

the developed countries or that in the event they do carry out such activities, 

they would be less inclined to be equitable in the approach towards sharing of 

resources. This would mean that the effect of such legislation on the principle 

of common heritage of mankind is that it breeds the culture of self-sustenance 

instead of a development of an environment of the collective and it also leads 

to the development of hegemony in space by the developed countries.  

 

The legislation however also affects another core and integral part of the Outer 

Space Treaty i.e. the Non-Appropriation Principle under Article II. 

 

PRINCIPLE II: NON-APPROPRIATION PRINCIPLE10 UNDER 

ARTICLE II OF THE OST 

 

Article II of the Outer Space Treaty states the following: 

																																																								
10 R Jakhu And S Freeland, ‘The Relationship Between The Outer Space Treaty And Customary International Law’ 
Forthcoming In Proceedings Of The 59th Colloquium On The Law Of Outer Space. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|9 

 “Outer space, including the Moon and other celestial bodies, is not subject to national 

appropriation by claim of sovereignty, by means of use or occupation, or by any other means.” 

 

The principle of non-appropriation is considered to be one of the fundamental 

rules of the exploration and use of outer space. Therefore, the application of 

Article I of the Outer Space Treaty is contingent on Article II of the Outer 

Space Treaty. This translates to the understanding that the exploration and use 

of outer space cannot be done in a way that allows for imposition of sovereign 

rights or claims of ownership in the domain of space.  

 

Therefore, any deviation of the same would be tantamount to an abrogation of 

the res communis nature of space11 (the concept that outer space belongs to 

mankind and not to one individual or country; the non-appropriation principle 

prevails and reference to the State sovereignty is absent). The legislation 

however brings to scope the discussion on the question of two major issues 

under Article II.  

 

a. The ambiguity in the interpretation of the Non-Appropriation 

principle 

 

Article II of the Outer Space Treaty is fraught with ambiguity. It not only fails 

“to anticipate all the realities of our current world,”12 but also seems to 

purposely use language that allows for multiple conflicting interpretations that 

are not always reconcilable. Even when confronted with a “plain language”13 

reading using the purpose and scope of the treaty, Article II still defies a 

universally accepted definition. This is in large part due to the Cold War 

atmosphere that pervaded negotiations of the Outer Space Treaty14. As a result, 

																																																								
11 It Has Been Asserted That, Even Before The Adoption Of The Outer Space Treaty, It ‘Was Realized That By 
Denying The Legality Of Such [Sovereignty] Claims The Interests Of The World Community As A Whole Would Be 
Best Served’: D Goedhuis, ‘Some Recent Trends In The Interpretation And The Implementation Of The Rules Of 
International Space Law’ (1981) 19 Col J Trans L213, 214. 
12 Tanja Masson-Zwaan & Bob Richards, International Perspectives On Space Resource Rights, (December 8, 2015) 
Https://Spacenews.Com/Op-Ed-International-Perspectives-On-Space-Resource-Rights/ 
13 Vienna Convention On The Law Of Treaties Art. 31, May 23, 1969, 1155 U.N.T.S. 331 
14 Joanne Irene Gabrynowicz, Space Law: Its Cold War Origins And Challenges In The Era Of Globalization, 37 
SUFFOLK U.L.REV.1041, 1046 (2004). 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|10 

Article II is interpreted in ways that allow it to bend to political ideology and 

thereby suit either the socialistic or capitalistic tendencies. On the one hand, 

Article II can be read in conjunction with Article I to support a socialist reading 

that reflects communitarian exploitation of space for the “benefit and in the 

interests of all countries”.  

 

On the other hand, Article II can be read from a capitalist viewpoint that frees 

space from State sovereignty, but contemplates the development of commercial 

activities as a “use of space.” A better reading of Article II is likely neither 

socialist nor liberal. Instead, it should be read as anti-imperial or anti-colonial, 

which represents a common ground between a socialist or a capitalist approach. 

Article II is carefully worded to exclude traditional earthly logics from extending 

into space, while avoiding ideological differences. This effort to try and ensure 

that there is absolutely no ideological difference in the approach towards Article 

II leads to the conjunctive understanding of the following terms: 

 

1. Use and occupation: The language used in Article I and Article II of the 

Outer Space Treaty when read in conjunction leads to the establishment 

of a regime of res communis in outer space.15 In short, the Treaty regime 

allows for the free use and  exploration of outer space and prohibits any 

claims of sovereignty as mechanism for establishing the first right. 

Specifically, Article II implements a ban on appropriating space through 

use or occupation. This language was chosen to differentiate outer space 

from terrestrial territories that can be subject to claims of national 

appropriation.  

 

Article XII of the Outer Space Treaty states: 

 

“All stations, installations, equipment and space vehicles on the Moon and other 

celestial bodies shall be open to representatives of other States Parties to the Treaty on 

a basis of reciprocity.” 

																																																								
15 See ANTHONY AUST, HANDBOOK OF INTERNATIONAL LAW 40(2d Ed. 2010); See Also MALCOLM 
N.SHAW,INTERNATIONAL LAW 382(4th Ed. 1997).16Outer Space Treaty, Supra Note 10, Art. I-II. 
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Furthermore, if Article I, II are read in conjunction with Article XII of 

the Outer Space Treaty, the legislative intent behind the drafting of 

Article XII suggests the drafters acknowledgement of inhabitation of 

planets on a cooperative basis. Therefore, the said principle of non-

appropriation unlike the interpretation of the developed countries does 

not bifurcate the concepts of legal occupation and sovereignty. The 

reason the said concepts are not bifurcated is because the said use and 

occupation as detailed under Article I is contingent on Article II and even 

if we are to inhabit celestial bodies in the future, the said inhabitation 

cannot be based on individual inhabitation but rather a cohabitation 

which is a resultant of following the principle of collective use of space 

and its resources.  

 

The exclusion of sovereignty decreases the need for States to participate 

in a proxy conflicts regarding the ownership and appropriation of 

extraterrestrial land and it also leaves the pathway open for innovation 

through a cooperative structure. 

 

2. Dilemma of private ownership: This dilemma caused by Article II of the 

Outer Space Treaty can be clearly understood vide the case of Nemitz v. 

United States16. Nemitz, a United States citizen, asserted ownership of an 

asteroid and attempted to collect rent from NASA for space occupied on 

the asteroid by one of its spacecrafts. In his claim, Nemitz asserted that 

the Outer Space Treaty is a treaty among States and thus did not apply to 

him as an individual. Therefore, the dilemma of application of the Outer 

Space Treaty to private parties as well as ownership rights by private 

individuals is a big dilemma to solve. This dilemma is an issue of scholarly 

discussion but based on the construction of the Outer Space Treaty and 

the intent of the drafters of the Outer Space Treaty, the conjunction of 

Article II and Article VI may be able to provide clarity on the position to 

be held. 

																																																								
16 Nemitz  V.  United  States,  No.  CV-N030599-HDM  (RAM),  2004  WL 3167042 At *1 (D. Nev. Apr. 26, 2004) 
Aff’d Sub Nom.Nemitz V. N.A.S.A., 126 F. App’x 343 (9th Cir. 2005). 
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Article VI of the Outer Space Treaty states the following: 

 

“States Parties to the Treaty shall bear international responsibility for national 

activities in outer space, including the Moon and other celestial bodies, whether such 

activities are carried on by governmental agencies or by non-governmental entities, and 

for assuring that national activities are carried out in conformity with the provisions set 

forth in the present Treaty. The activities of non-governmental entities in outer space, 

including the Moon and other celestial bodies, shall require authorization and 

continuing supervision by the appropriate State Party to the Treaty. When activities 

are carried on in outer space, including the Moon and other celestial bodies, by an 

international organization, responsibility for compliance with this Treaty shall be borne 

both by the international organization and by the States Parties to the Treaty 

participating in such organization.” 

 

Article II is extended to private actors through Article VI, which imputes 

upon States “international responsibility” for their non-governmental 

actors17. The effect of this clause is not to pass an international obligation 

to the individual that would result in a crime by the individual. Instead, it 

makes the acts of non-governmental actors attributable to the State which 

means that the State has effective control over the activities of the 

individual and that the regime of all activities must be done within the 

ambit of how a state would be treated.  

 

Private interests are protected by States through a system of property 

rights including real and intellectual property18. Real property is directly 

connected to territorial sovereignty as well as the protection of private 

and commercial rights. This is why some argue that the “use” of outer 

space should be limited both spatially and temporally19. Article II then 

																																																								
17 International Institute Of Space Law, Statement By The Board Of Directors Of The International Institute Of 
Space Law (IISL) On Claims To Property Rights Regarding The Moon And Other Celestial Bodies, 
Http://Iislwebo.Wwwnlss1.A2hosted.Com/Wp-
Content/Uploads/2015/03/IISL_Outer_Space_Treaty_Statement.Pdf  
18 JOHN A.MCKINSEY &DEBRA D.BURKE,CARPER’S UNDERSTANDING THE LAW 424 (7th Ed. 2015). 
19  Brendan Cohen, Use Versus Appropriation Of Outer Space: The Case For Long-Term Occupancy 
Rights,2014INT’L INST.SPACE LAW PROC.35, 35-52. 
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runs a gauntlet by allowing States to permit commercial activity, a liberal 

value, but tying it closely to the persona of the State, a socialist value. As 

a result, commercial activities are limited by a State’s ability to authorize 

activities that would result in a “national appropriation”20. Therefore, the 

real ambiguity is the scope of activities that a State can control without 

appropriating space or celestial bodies21.  

 

b. Exploitation of resources 

 

These first two ambiguities lead to the third ambiguity, which is the central 

question raised by Title IV of the CSLCA—whether the principles of res 

communis prohibit the exploitation of celestial resources in outer space. The 

connection between appropriation and resource extraction is a critical point of 

contestation in the literature on Article II. Article II “does not prohibit the 

extraction and appropriation of natural resources”22. Despite the lack of a 

textual, affirmative prohibition, Article II does place some limitations on States 

vis-a-vis their ability to extract celestial resources as Article II may “constitute 

an absolute legal barrier in the realization of every kind of space activity”23.  

 

However, developed states find the need to determine that there is an undefined 

gap between the act of “appropriating” and the act of “using” space resources. 

The usage of the terminology of “appropriation” has been associated with the 

concept of an individual state’s territory but not property. This distinction that 

developed states derive is based on the premise that Article II does not provide 

for any overt mention of property but rather deals only with the territorial 

jurisdiction and claim over celestial body but not the resources on the said body. 

																																																								
20 Center  For  Research  Of  Air  And  Space  Law, International  And Interdisciplinary  Workshop  On  Policy  And  
Law  Relating  To  Outer  Space Resources: Examples Of The Moon, Mars And Other Celestial Bodies, 16 (2006) 
(“This Prohibition Of Appropriation By States Extends Through Art. IV Of The Outer Space Treaty Also To Privacy 
Nationals.”). 
21 ONE SMALL STEP : THE IMPACT OF THE U.S. COMMERCIAL SPACE LAUNCH COMPETITIVENESS 
ACT OF 2015 ON THE EXPLOITATION OF RESOURCES IN OUTER SPACE, P.J. Blount & Christian J. 
Robison, NORTH CAROLINA JOURNAL OF LAW &TECHNOLOGYVOLUME 18,ISSUE 2:DECEMBER 
2016 
22 CARL SCHMITT,THE NOMOS OF THE EARTH IN THE INTERNATIONAL LAW OF THE JUS 
PUBLICUM EUROPAEUM 45(G.L. Ulmen Trans, Telos Press Ed., 2003) 
23 I.H.PH.DIEDERIKS-VERSCHOOR,AN INTRODUCTION TO SPACE LAW28 (2d Rev. Ed., 1999). 
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In sum, these authors argue that “States and private actors are entitled to 

appropriate outer space natural resources so long as their activities do not 

involve any permanent appropriation of... the areas in which resources are 

appropriated and until such activities do not prevent others from doing the 

same”24. Furthermore, statements by noted scholar Stephen Gorove asserting 

that “because the  Outer Space Treaty never  makes  a  distinction between outer space and 

its natural resources. The term outer space must be understood as resources. Moreover, the 

appropriation of natural resources for the exclusive benefit of the user appears to be in contrast 

with Article I.”25 

 

Furthermore, non-appropriation principle based on the concept of res communis 

is assumed to be a synonym of the system of global commons26.  

 

Global commons is a legal typology; it is a term used to denote an area that is 

outside of the sovereign control of a nation-state and not subject to claims of 

territorial sovereignty. Two aspects of this delineation should be made clear. 

First, the term global commons is a typology of legal space in international law. 

This is important because the term “commons” finds its roots in Roman law as 

well as English common law, but has traditionally been used to address  

economic or property interests. This has caused confusion because commons 

in international law, at its core, is a settlement of territory and not property27.  

 

Furthermore, the global commons is a term that only has general legal 

understanding. It can only describe the legal state of a global commons in the 

least restrictive sense. It follows that each commons has its own internal lex 

specialis28  (It is a Latin phrase which means “law governing a specific subject 

																																																								
24 FABIO TRONCHETTI,THE EXPLOITATION OF NATURAL RESOURCES OF THE MOON AND 
OTHER CELESTIAL BODIES –APROPOSAL FOR A LEGAL REGIME 32(2009) 
25 STEPHEN GOROVE,STUDIES IN SPACE LAW:ITS CHALLENGES AND PROSPECTS 82(Sijthoff A. 
Leiden Ed., 1977) 
26 ANTHONY AUST,HANDBOOK OF INTERNATIONAL LAW 40(2d Ed. 2010); See Also MALCOLM 
N.SHAW,INTERNATIONAL LAW 382(4th Ed. 1997) 
27 HENRY HERTZFELD,BRIAN WEEDEN &CHRISTOPHER D.JOHNSON, HOW SIMPLE TERMS 
MISLEAD US:THE PITFALLS OF THINKING ABOUT OUTER SPACE  AS  A COMMONS,2015 INT’L 
ASTRONAUTICAL CONGRESS PROCEEDINGS, Https://Swfound.Org/Media/205390/How-Simple-Terms-
Mislead-Us-Hertzfeld-Johnson-Weeden-Iac-2015.Pdf  
28 Https://Www.Spacelegalissues.Com/Lex-Generalis-And-Lex-Specialis/ 
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matter”. It comes from the legal maxim “lex specialis derogat legi generali”) that 

applies within the framework of international law. Thus, the high seas29, 

Antarctica30 and  outer  space all  have distinct legal regimes that create unique 

rights and obligations for States. This means that for each global commons, 

states are free to adopt a lex specialis that  they  perceive  as  the proper balance 

between international peace and security and their own self-interests. Each 

commons results from a settlement that reflects the physical characteristics of 

the area, current  technology, historical perspectives, and specific geopolitics at 

the time of negotiation31. With such consideration, states can allow for the 

presence of national jurisdictions within these spaces but the said jurisdictions 

are closely knit within its legal boundaries as set by the international obligations 

of states as per the Outer Space Treaty. 

 

The understanding that we therefore gain is that despite the parameters of trying 

to draw a bifurcation in the concept of appropriation based on “use and 

occupation” and “sovereignty” as well as trying to collate the principle of res 

communis to that of a global commons, developed states have tried to skew the 

interpretation of the non-appropriation principle to push the agenda of self-

embellishment without adhering to the collective goals and benefit sharing 

mechanism suggested under the Outer Space Treaty. 

 

Since there is a clear picture of the principles of Non-Appropriation and 

Common Heritage of Mankind, there is a need to understand the legislative 

history of the CSLCA and analyze the reasoning undertaken by the committee 

to justify its stance on these two principles.  

 

LEGISLATIVE HISTORY OF THE CSLCA 

 

In  2014, the  House  Committee  on  Science, Space, and Technology received 

the newly introduced “American Space Technology for Exploring Resource 

																																																								
29 U.N. Convention On The Law Of The Sea Arts. 86-120, Nov. 16, 1994, 1833 U.N.T.S. 3. 
30 The Antarctic Treaty, Dec. 1,1959, 12 U.S.T. 794. 402 U.N.T.S. 71. 
31 Supra 19, Pg. 173, Para 1. 
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Opportunities In Deep Space Act,” or the “ASTEROIDS Act”32. Although this 

bill may not have been introduced as one that could become actual legislation, 

the proposed legislation did lead to discussion of private property rights in outer 

space that ultimately led to the inclusion of Title IV in the CSLCA. The 

ASTEROIDS Act explicitly provided property rights over outer space resources 

to private commercial entities. The ASTEROIDS Act however did not include 

the statement affirming the international obligations of the United States. 

Ultimately, the initial drafts of the ASTEROIDS Act and H.R. 1508 were 

amended to become Title IV of CSLCA and signed into law by President Barack 

Obama on November 25, 2015. 

 

Reasoning provided 

 

a. Common Heritage of Mankind: The exploration and use of outer space 

includes the right to remove, take possession, and use in-situ natural 

resources from celestial bodies. In a letter dated November 28, 1979, the 

Secretary of State addressed to Senator Church, Chairman of Senate 

Foreign Relations Committee, the legality of removal, taking possession, 

and using in-situ natural resources from celestial bodies, including 

asteroids, under the Outer Space Treaty. In this letter, the Secretary of 

State wrote: ‘‘Such removal is permitted by the article contained in the 

1967 Outer Space Treaty which states, inter alia, that ‘Outer Space, 

including the Moon and other celestial bodies, shall be free for 

exploration and use by all States . . . ’ ’’. Furthermore, Non-governmental 

entities may explore and use outer space, including the use of outer space 

by removing, taking possession, and using in-situ natural resources 

(subject to the supervision and authorization of a State under Article VI 

of the Outer Space Treaty). The stance taken up by the Committee is that 

the end use or utilization of celestial resources being for private purposes 

or not, does not qualify the right to explore and use outer space as a whole 

																																																								
32 American Space Technology For Exploring Resource Opportunities In Deep Space Act, H.R. 5063, 113th Cong. 
(2014 
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and therefore, such activities do not abrogate the principle of Common 

Heritage of Mankind. 

 

b. Non-Appropriation: In U.S. v. One Lucite Ball33, the Court upheld the right 

of Honduras to assert national property ownership over a Moon rock. 

The court discussed two sales of lunar rock samples involving private 

parties (one involving a slide of lunar dust sold at Sotheby’s auction and 

the second involving the lunar sample and plaque given by the U.S. to 

Nicaragua that was purchased by a private buyer from the middle east). 

State practice is consistent with finding that exploration and use of outer 

space includes the right to remove, take possession, and use in-situ natural 

resources from celestial bodies. The United States, Russia, and Japan have 

all removed, taken possession, and used in-situ natural resources. These 

activities have never been protested by a State party to the treaty or judged 

in a court of law to be in violation of the Outer Space Treaty.  

 

The Committee notes that in a 2011 report of the NASA Office of 

Inspector General titled NASA’s Management of Moon Rocks and Other 

Astromaterials Loaned for Research, Education, and Public Display, it is 

stated: ‘‘Lunar material retrieved from the Moon during the Apollo 

Program is U.S. Government property.’’ Moon rocks removed from the 

lunar surface by the Soviet Union Lunar Programme were sold as private 

property to a private bidder at a Sotheby’s auction in 1993 for the cost of 

$422,500. The Committee also notes that some activities under NASA’s 

proposed Asteroid Recovery Mission may be done in partnership with 

private entities in the United States and may involve the removal and use 

of in-situ natural resources, consistent with the finding that exploration 

and use of outer space includes the right to remove, take possession, and 

use in-situ natural resources from celestial bodies. Thereby, the 

Committee uses previous instances of claim of ownership in the domestic 

sphere as well as in the international sphere to justify that there is no 

																																																								
33 ( Case No. 01–0116–CIV– JORDAN), The U.S. District Court (S.D. Florida) 
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violation of the principle of non-appropriation laid under Article II of the 

Outer Space Treaty. 

 

Furthermore, the grey area that the legislation tries to exploit is with the creation 

and utilization of the terms ‘space resource’ and ‘asteroid resource’ as the Outer 

Space Treaty and the Moon Agreement both specifically reinforce non-

appropriation but the definition does not expressly define the parameters of 

space resources or asteroid resources which are extracted from outer space 

bodies. The torturous conflict in the utilization of nascent terminology in 

legislation has given rise to ambiguity and friction which seeks to create 

drawbacks in the Outer Space Treaty and Moon Agreement.  

 

This friction is what has been used by opportunist lawmakers to invoke the 

‘Lotus’ principle34 which states that “sovereign states may act in any way they 

wish so long as they do not contravene an explicit prohibition” and therefore, 

since there is no explicit usage of the term ‘space resource’ and that the Outer 

Space Treaty does not prohibit explicitly the extraction of resources from outer 

space, the legislation has sought to allow free access to such commercial usage 

of outer space. 

 

IMPACT OF THE CSLCA ON OTHER SPACE FARING NATIONS 

 

Luxembourg 

 

The effect of the passage of the CSLCA has struck Europe whereby The 

Luxembourg Chamber of Deputies adopted a law on the exploration of space 

and the use of space resources on July 13, 2017 which now is the only European 

nation to have created a legal framework for ownership of space resources by 

private companies. Luxembourg targets itself into being the European hub for 

the exploration and use of space resources. Furthermore, Luxembourg goes one 

																																																								
34 S.S. Lotus (Fr. V. Turk.), 1927 P.C.I.J. (Ser. A) No. 10 (Sept. 7) 
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step further in determining private ownership rights as unlike the CSLCA, the 

company need not be registered in Luxembourg for it claim private ownership.  

 

Article 1 of the said law states: “Space resources are capable of being appropriated” 

 

In consonance to the same, Luxembourg has invested and committed to spend 

a sum of almost $230 million in developing its role as the European hub for 

private entities in space which includes making investments in asteroid mining 

companies across the world. One unique and coincidental bit of the said 

legislation is the effect of the company called Planetary Resources, Inc. The 

company started in 2009, was the primary lobby group behind the passage of 

the CSLCA in 2015. The company’s Luxembourg office was heavily bankrolled 

by the Luxembourg government (to the tune of $28 Million)35 whereby it 

promised to carry out prospecting missions by 2020. 

 

India 

 

The draft Space Activities Bill proposed in 201736 takes a lot from the U.S. 

Commercial Space Launch Competitiveness Act with policy proposals on the 

establishment of a licensing regime for private partnerships with ISRO for space 

infrastructure building, launching of space vehicles and operation of the same. 

The said draft, however, is quite overarching and not specific with regard to 

activities such as remote sensing, registration of launch vehicles with 

government authorities and most importantly, space resource utilization37. This 

would specifically be problematic as there is no clear interpretation and 

therefore, accepted practice of the utilization of Article II of the OST.  

 

This would be detrimental to the legal regime established by India on how 

property rights and intellectual property would be viewed. This furthered with 

																																																								
35Devin Coldewey, Planetary Resources Mines Luxembourg For $28M In Asteroid Hunting Funds, Techcrunch.Com, 
(Aug.17,2020) Https://Techcrunch.Com/2016/11/03/Planetary-Resources-Mines-Luxembourg-For-28m-In-
Asteroid-Hunting-Funds/ 
36 Https://Www.Prsindia.Org/Sites/Default/Files/Bill_Files/Draft%20Space%20Activities%20Bill%202017.Pdf 
37 Https://Theprint.In/Science/Space-Activities-Bill-Meant-Boost-Private-Role-Confusion/303950/ 
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the fact that the current Indian government’s opening up of the space industry 

to private actors in the recent budget38 and the ISRO chief’s announcement that 

the said bill was in its final stages39 makes it important for private actors to lobby 

specifically for a stronger regulatory mechanism which would encompass all the 

shortcomings addressed. However, this is possible when the bill would be tabled 

(hopefully after the pandemic subsides) but it is specific to address the 

importance of the regulatory regime that would be created in effect if the said 

bill passed without core amendments. 

 

  

																																																								
38 Https://Theprint.In/Science/Opening-Isro-To-Private-Players-Modi-Govts-Latest-Space-Initiative-Echoes-
2017-Draft-
Bill/423471/#:~:Text=Sitharaman%20announced%20that%20private%20firms,And%20space%2Dbased%20servi
ces%E2%80%9D. 
39 Https://Economictimes.Indiatimes.Com/News/Science/Space-Policy-Space-Activities-Bill-In-Final-Stages-Isro-
Chairman/Articleshow/76800775.Cms 
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CONCLUSION 

 

Clearly, capitalistic interests have waded their wand into the pristine domain of 

space and will try to eke out every bit of effort to push their agenda. The risk 

that we run into with the acceptance or acquiescence of large developed states 

such as the USA and small up and coming states like Luxembourg to such 

capitalistic tendencies, we tend not only to create an space culture which could 

physically erode space of its resources without any equitable distribution but in 

the long run would place a premium on life in space if corporations and private 

entities were allowed to own, sell and destroy celestial bodies. Our goal and 

solution must be a sustainable and equitable use and exploration of space in 

such a way that we can guarantee the availability of the resources for all and not 

just in the hands of the few.  

 


