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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 

Corpus Juris: The Law Journal 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|1 

CROSS BORDER INSOLVENCY AND 

ECONOMIC ANALYSIS OF THE REGULATORY 

LAW 
-SWATI KOUL* 

 

ABSTRACT 

 

Cross-border insolvency coordinates the treatment of economically steamed record holders where 

such borrowers have assets or banks in more than one nation. Typically, cross-border insolvency 

is increasingly worried about the indebtedness of organizations that work in more than one 

nation instead of bankruptcy people. Like customary conflict of laws rules, cross-border 

insolvency centers upon three zones: decision of law rules, locale principles and requirement of 

judgment rules. However, in connection to bankruptcy, the foremost center will in general be 

the acknowledgment of remote bankruptcy authorities and their forces. The UNCITRAL 

Model Law on Cross-Border Insolvency, 1997 (“Model Law”) was identified as a framework 

which was globally recognized and accepted. The Model Law was approved by UNCITRAL 

by consensus in 1997 and since then it has been implemented by 44 countries, including the 

United Kingdom (“UK”), the United States of America (“US”), Japan, South Korea and 

Singapore. However, given that adoption of the Model Law would require significant study 

and discussion, The Insolvency Law Committee decided to present its recommendations in this 

regard at a later date.1 

 

Keywords:  UNCITRAL, European Union, Economic Analysis, Social Cost, 

Cross Border.  

 

  

																																																								
* Student, 3rd Year, Gujarat National Law University. 
1 The UNCITRAL Model Law On Cross-Border Insolvency (1997). 
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INTRODUCTION 

 

The study of the regulatory law of Cross Border Insolvency made through a 

comparative analysis shows a direct influence of many International laws and 

how they affect nuance, but not uncustomary, cases of Bankruptcy. Legal 

uncertainties that follow from transnational corporate collapses are a major 

obstacle to the advancement of international trade. Participants cannot predict 

with certainty the insolvency law(s) that may be applied, and provide for such 

eventuality. The problem is particularly acute given deep seated jurisdictional 

differences in insolvency laws. Attempts at regional and international 

harmonization have not to-date found completely viable solutions. Therefore, 

this paper aims at bringing together various regulations of the United States of 

America, the European Union and India. This is done through case studies of 

all the landmark judgements that are provided in the laws that are respectively 

being followed. Therefore, creating a comparison in global cases of cross- 

border insolvency. 

 

WHAT ARE THE REGULATIONS IN CROSS-BORDER 

INSOLVENCY ACROSS THE WORLD? 

 

INDIA 

 

Recommendations by the Justice Eradi Committee and N.L. Mitra Advisory 

Group on Bankruptcy 

Laws. 

 

• The Eradi Committee Report: Recommended that the Model Law be 

implemented in India; Amendment of Part VII of Companies Act, 1956 

in-bound and our-bound requests for recognition of foreign 

proceedings, co-ordination of proceedings in two or more States and 

participation of foreign creditors in insolvency proceedings.  

• The N. L. Mitra Committee: Indian laws on cross border insolvency are 

outdated and are not comparable to international legal standards in the 
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event of an international insolvency proceeding involving an Indian 

company, Indian courts are unlikely to provide any aid or assistance to 

a foreign liquidator Proposed a Comprehensive Bankruptcy Code. 

 

CASE STUDY 

 

The Rajah of Vizianagaram v. Official Liquidator2 

 

The Companies Act of 1956 doesn't give express alleviation to universal (non-

Indian) loan bosses for their cases or reasons for activity. As right on time as 

1962, be that as it may, the Supreme Court of India held in Rajah of 

Vizianagaram v. Official Receiver that global loan bosses and contributories can 

bring an action, record a case under the Companies Act. Through this case, the 

Supreme Court of India set up the law administering global bankruptcies in 

India. For this situation, the indebted person organization was fused in England 

under the English Companies Act in power at that point. The object of the 

account holder organization was the mining of manganese in Kodur, 

Vizagapatnam District in India. As the organization end up being unrewarding, 

it couldn't pay its obligations, including rent because of the Rajah of 

Vizianagaram.  

 

The Rajah in this manner recorded wrapping up procedures that came about in 

the arrangement of an Official Liquidator. Worldwide lenders of the 

organization filed confirmations of obligations owed to them by the account 

holder organization however the Rajah protested their cases, battling that the 

liquidation procedures were only to serve Indian lenders. The question before 

the Pertinent Court was whether universal lenders of an organization not fused 

in India and subject to an ending up continuing started in India, as for the matter 

of the indebted person organization in India, could demonstrate their case 

before the Official Liquidator. The Supreme Court, after looking at different 

English points of reference, held that under the arrangements of the Companies 

																																																								
2 Rajah Of Vizianagaram V. Oicial Receiver, AIR. 1962 S.C. 500. 
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Act and general standards of comity, universal lenders could demonstrate their 

cases in the ending up of unregistered organizations in India. In any case, the 

Court didn't respond to questions in regards to acknowledgment of universal 

decisions. Thusly, escape clauses in the law concerning cross-border insolvency 

procedures remained.   

 

EUROPEAN UNION  

 

In 2012, the European Commission, an executive branch of the European 

Union, proposed to rework the 2000 Insolvency Regulation so as to address the 

cross-border insolvency in the EU. The reformed guidelines that were finalized 

in 2015, presented clear rules on the local law relevant to an account holder’s 

indebtedness. The procedure that was followed was applied to all EU Member 

States.  Its transmit was extended to incorporate liquidation as well as pre-

bankruptcy procedures, just as obligations were released and alterated for 

common people (customers and sole dealers). In late 2016, as a further advance 

and a follow up to the Insolvency Recommendation of 2014, the Commission 

proposed to receive a mandate on business rebuilding, which would give new 

legitimate devices to safeguard reasonable organizations in trouble and give legit 

yet bankrupt business visionaries another opportunity.  

 

The proposition centers around three key components: regular standards on 

early rebuilding apparatuses, which would help organizations to keep working 

and protect occupations; rules to permit business people to profit by a additional 

opportunity through a release of obligation; and focused on measures 

permitting Member States to increment the effectiveness of bankruptcy, 

rebuilding and release methodology. The activity is a key deliverable under the 

capital markets association activity plan. It will likewise contribute significantly 

to tending to the significant levels of non-performing credits in banks' parity 

sheets.3 

 

																																																								
3 EPRS | European Parliamentary Research Service Author: Carla Stamegna Members' Research Service PE 623.548 
– June 2018. 
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CASE STUDY 

 

Eurofood IFSC Ltd4 

 

The European Court of Justice ("E.C.J.") gave a decision on May 2, 2006 in the 

Eurofood case, finding that the beginning of an indebtedness case for Eurofood 

in Ireland gave the Irish court need under E.U. law over a comparable 

indebtedness case started presently in Italy.' The E.C.J's. administering reacted 

to the Supreme Court of Ireland's referral to the E.C.J. of five inquiries of E.U. 

law in light of the E.U. Guideline on Insolvency Proceedings ("E.U. 

Guideline"). The Irish Supreme Court had submitted these proceedings to the 

E.C.J to rule over a pending case of the Dublin High Court which had decided 

to open a primary indebtedness proceeding for Eurofood IFSC, Ltd. 

“Eurofood”, was a branch of Parmalat SpA, one of the biggest corporate 

gatherings in Italy, which went into bankruptcy procedures on December 24, 

2003. The case for the same company was also being heard in Parma, Italy, for 

opening the same indebtedness proceeding.  The two equal principle procedures 

emerged in light of the fact that courts in each nation, in view of various 

measures, had concluded that Eurofood's focal point of fundamental interests 

("CoMI") was situated in its own country. 

 

UNITED STATES OF AMERICA 

 

• US Insolvency Code5 

 

Part 15, Title 11, United States Code is an area of the United States insolvency 

code that manages purview. Under Chapter 15 an operator of a corporate 

liquidation proceeding outside the U.S. can secure access to the United States 

courts. It grants investment between the United States courts and the remote 

courts, similarly as various specialists of outside country related with cross-

fringe indebtedness cases.  

																																																								
4 Case 341/04, Eurofood IFSC Ltd., 2006 E.C.R. 
5 11 U.S. Code Title 11—BANKRUPTCY. 
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• UNCITRAL Model Law on Cross-Border Insolvency, 1997  

 

Part 15 fuses the Model Law on Cross Border Insolvency drafted by the United 

Countries Commission on International Trade Law. The law gives answers for 

issues which emerge regarding cross-outskirt insolvency, permitting US courts 

to issue summons, requests to turn over resources, the issuance of remains on 

pending activities, and requests of different kinds as conditions direct.  

 

The subordinate continuing allowed under Section 15 is regularly a progressively 

productive and less exorbitant option in contrast to starting an autonomous 

continuing in the United States. It likewise keeps away from the contentions 

which could emerge between the wards associated with two autonomous 

procedures started in association with a similar indebted person. Section 15 

likewise builds up instruments for the participation among US and remote 

courts also, delegates with respect to procedures which include a similar 

indebted person. 

 

CASE STUDY 

 

Kemsley v Barclays Bank Plc Fry and Provan6 

 

An application to control procedures against the candidate got New York and 

Florida was dismissed by the court in light of the fact that it would be "entirely 

unseemly" to give it. In spite of the fact that this is an instance of individual 

chapter 11 instead of corporate indebtedness, it has been accounted for here 

due to the cross-fringe viewpoints and the conversation with respect to when it 

is suitable (or not) for the English court to concede a directive to forestall 

procedures being brought against a British resident in a remote ward. The 

appointed authority held that if Mr Kemsley's COMI (Center of Main Interests) 

was seen as in England, an antisuit directive would be pointless. On the off 

chance that his COMI was seen as in the United States, at that point he 

																																																								
6 Kemsley V Barclays Bank Plc Fry And Provan [2013] EWHC 1274. 
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dismissed the application in light of the fact that such an order would be 

completely unseemly. 

 

LAW AND ECONOMICS ANALYSIS 

 

Law and economic maters or financial investigation of law is the utilization of 

monetary theory, particularly microeconomic theory, to the assessment of law 

that began for the most part with specialists from the Chicago school of 

economic viewpoints. Money related thoughts are used to explain the effects of 

laws, to overview which legitimate fundamentals are fiscally capable, and to 

predict which legal standards will be announced.  

 

Financial investigation of law is generally isolated into two subfields:  

 

• Positive law and financial matters  

• Normative law and financial matters  

 

As right on time as in the eighteenth century, Adam Smith examined the 

monetary impacts of enactment. In any case, to apply financial aspects to break 

down the law managing nonmarket exercises is moderately new. A European 

law and financial aspects development around 1900 didn't have any lasing 

impact. In 1961, R. Coase and G. Calabresi independently wrote two extremely 

historically important articles: "The Problem of Social Cost" and "A few 

Thoughts on Risk Distribution and the Law. The Problem of Social Cost by 

Ronald Coase managed the financial issue of externalities. It draws from various 

English legitimate cases and resolutions to delineate Coase's conviction that 

lawful principles are just defended by reference to a money saving advantage 

examination, and that irritations that are frequently viewed similar to the flaw 

of one gathering are increasingly symmetric conflicts between the interests of 

the two parties.  

 

In the event that there are adequately low expenses of doing an exchange, lawful 

guidelines would be unimportant to the expansion of creation. Since in reality 
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there are expenses of haggling and data gathering, legitimate guidelines are 

supported to the degree of their capacity to designate rights to the most 

proficient right-carrier. Calabresi's decisions stayed disregarded by financial 

specialists and by the majority of legitimate researchers until the mid 1970s. It 

was just when researchers began to accentuate the ridiculous presumptions 

whereupon rest the Coase hypothesis that they likewise began to focus on 

Calabresi. His works were cited and basically used to stress the restrictions of 

the Coase hypothesis. Calabresi and Coase were then put on a similar balance; 

crafted by the previous introduced as more complete and more commonsense 

than crafted by the later. 
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CONCLUSION 

 

India has become a goal for remote speculators. Consequently, guarantee that 

the rights and premiums of outside financial specialists are made sure about to 

gather their duty simply like household speculators. It is significant that 

legitimate bankruptcy system is built up if India needs to advance remote direct 

venture. A cross fringe bankruptcy law helps in giving successful components 

to managing cross outskirt indebtedness. It is finished by expanding 

collaboration and correspondence among various courts and able specialists.  

 

BILATERAL AGREEMENT 

 

Respective understandings can and have in the past been utilized to manage 

cross outskirt indebtedness concerns. Actually, even before presenting 

procedural system in type of settlements, the arrangements for respective 

understandings ought to be installed in the residential law of the nation. The 

Code accommodates this base necessity.  

 

DISADVANTAGES- IN CROSS BORDER INSOLVENCY 

PROCEDURE  

 

Regardless of whether going into Bilateral Agreement with various nations 

might be a route for managing cross fringe indebtedness gave by the Code, there 

are different issues to it:  

 

• Emerging a respective understanding requires time;  

• Indebtedness systems of various nations may differ broadly;  

• Nations may have various standards with respect to help and 

acknowledgment of judgment in various nations.  

 

The cross border insolvency manages three measurements:  

Initially, ensuring the privileges of the outside loan bosses who have certain 

rights on the advantages of the indebted person which are in the diverse locale 
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wherein the procedures of the indebtedness are set up. Besides, when the 

benefits of the account holders are in different purviews and the loan boss needs 

to include those advantages in various locale in the procedures of bankruptcy. 

Thirdly, the indebtedness procedures are going on or started on a similar 

account holder in more than one locale.  

 

As we investigate the part of cross border insolvency, it requires an appropriate 

legitimate structure. This need has been perceived by the legislative assembly, 

as without appropriate legitimate arrangements there would be a danger for the 

outside financial specialists to put resources into India. While when we take a 

look at the current circumstance in India, India is welcoming numerous outside 

countries to put resources into the nation and to try and set up their assembling 

units in the nation. So as to spare their advantage and propel them to put 

resources into the nation the detailing of the law is critical. 

 


