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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  
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EVOLVING A LEGAL FRAMEWORK TO TACKLE 

CLIMATE CHANGE: A JURISPRUDENTIAL 

PROPOSITION 
-SUMEDHA KURAPARTHY* 

 
ABSTRACT 

 

In light of the unique and unprecedented challenges posed by climate change, this article aims 

to unearth and identify the numerous jurisprudential questions that arise whilst evolving a legal 

framework to tackle this phenomenon. To do so, a critical analysis of the current environmental 

law system governing the same, both at the international and national stages becomes 

imperative. The singular nature of the problem of climate change calls for a holistic, coordinated, 

interdisciplinary, and multipronged approach that is hitherto lacking, particularly in the 

Indian scenario. In light thereof, a paradigm shift in the foundational premises of these systems 

of law and governance is advocated as the current systems are ill-equipped to address climate 

change, having facilitated the problem in the first place. The possibility of an infusion of novel 

jurisprudential principles into existing systems is discussed. It is concluded by arguing that only 

by adopting a radical new approach will there be a possibility of effectively tackling climate 

change.  

 

Keywords: Climate change, Jurisprudence, Eco-centrism, Anthropocentrism, 

Earth jurisprudence, Environmental constitutionalism, 

precautionary principle, Article 21, UNFCCC. 

 

  

																																																								
* Student, B.A. LL.B., ILS Law College, Pune. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|2 

INTRODUCTION 

 

The challenge of human-induced climate change has been touted to be like ‘no 

other environmental problem that humanity has ever faced’.1 It is now 

undisputed that the activities of humanity over the past few centuries have 

resulted in unprecedented interference in the ecological systems of the Earth, 

leading to fundamental changes in its processes. Such changes, including climate 

change, are irreversible and potentially catastrophic.2 

 

The prevailing legal and policy framework dealing with climate change has 

proven to be woefully ineffective despite the adoption of the Paris Agreement 

in December 2015. The inadequacy of the much-hailed Paris Agreement is 

reflected in the Special Report of the Intergovernmental Panel on Climate 

Change of 2018 which warned that despite the commitments under the 

Agreement, the Global Mean Temperature is projected to increase by 3°-4° 

Celsius by the end of this century. Additionally, the temperature is projected to 

reach the threshold level of 1.5° Celsius between the years 2030-2052.3 

 

There is now a growing global opinion that the peril that we are in is a direct 

result of the myopic economic objectives of law and governance,4 and that we 

cannot afford a “business as usual” approach.5 Given the magnitude of the 

ecological crisis, it is argued that addressing the problem is not possible without 

challenging specific foundational values of our systems of law and governance.6 

Therefore, there is a need for a substantial shift, a change that begins with a re-

																																																								
1Will Steffen, A Truly Complex and Diabolical Policy Problem,21, 21 in Oxford Handbook Of Climate Change And Society (John 
S. Dryzek, Richard B. Norgaard, & David Schlosberg eds., 2013). 
2 J.W. Rockstrom et al., Planetary Boundaries: Exploring the Safe Operating Space for Humanity,14 Ecology and Society 2, 32, 
33, 51, 54 (2009). 
3Global Warming of 1.5°C, An IPCC Special Report on the impacts of global warming of 1.5°C above pre-industrial levels and related 
global greenhouse gas emissionpathways, in the context of strengthening the global response to the threat of climate change, sustainable 
development, and efforts to eradicate poverty, Allen, M.R., et al.,65, 66 (2018) available at 
https://www.ipcc.ch/site/assets/uploads/sites/2/2019/05/SR15_Chapter1_Low_Res.pdf, last seen on 
18/01/2020. 
4 Judith E. Koons, At the Tipping Point: Defining an Earth Jurisprudence for Social and Ecological Justice, 58 Loyola Law Review 
349, 362 (2012). 
5 Nicholas Stern, Stern Review: The Economics of Climate Change, Executive Summaryiv, v (2006). 
6Bosselmann K., Reductionist Environmental Law, in Exploring Wild Law: The Philosophy Of EarthJurisprudence 204, 213 
(Burdon P., ed.,2011). 
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examination of our relationships with ourselves, with future generations and 

with our environment.7 

 

NATURE OF THE CURRENT LEGAL REGIME GOVERNING 

CLIMATE CHANGE 

 

By the late 20th century, the international community had woken up to the reality 

of climate change. The first significant milestone in the history of climate change 

governance is the adoption of the United Nations Framework Convention on 

Climate Change (hereinafter UNFCCC) at the Earth Summit of 1992. Since 

1992, the road to an international legally binding instrument with concrete 

commitments for the reduction of anthropogenic emissions of greenhouse 

gases has been a long and arduous one which culminated with the adoption of 

the historic Paris Agreement in December 2015.  

 

A. INTERNATIONAL LEGAL REGIME 

 

The prevailing systems of law and governance dealing with environmental law 

in general, and climate change in particular, are based on certain premises that 

are categorized as anthropocentric. Anthropocentrism entails precedence of 

human interests over any others. In the case of early international environmental 

legal instruments, this approach is reflected predominantly in two forms. The 

first, based on the utilitarian outlook, sought to maximize the exploitation of 

nature’s resources to cater to the unending needs and wants of humanity derived 

from the sovereign status of a nation. On the other hand, the second purpose 

pursued by these instruments was to protect the environment from pollution to 

not violate the human rights guaranteed to the populace.8 In later stages, the 

added dimension of intergenerational equity was incorporated whereby the 

																																																								
7 United Nations Secretary-General’s High-level Panel on Global Sustainability, Resilient People, Resilient Planet: A Future 
Worth Choosing, 1 (2012). 
8 Susan Emmenegger& Axel Tschentscher, Taking Nature's Rights Seriously: The Long Way to Biocentrism in Environmental 
Law, 6 The Georgetown International Environmental Law Review 552 (1994). 
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rights of future generations were recognized, but the approach remained 

anthropocentric.9 

 

However, in a significant departure from the past, the multilateral instruments 

are beginning to be built on the recognition of the intrinsic value of nature, 

independent of its utility to the human race, signaling the advent of non-

anthropocentrism in the international environmental legal regime.10 

 

B. INDIAN LEGAL FRAMEWORK 

 

The climate change law and policy in India is mostly a by-product of the 

developments in the international climate change regime. India is a party to all 

the significant climate change-related international instruments namely, the 

UNFCCC, the Kyoto Protocol,11 as well as the recent Paris Agreement.12 Most 

recently, under the Paris Agreement, India has committed itself to, among other 

things, reduction of 33%-35% in the emissions intensity of its economy by 2030 

compared to 2005 levels.13 These commitments are yet to be translated into 

domestic legislation.14 

 

Additionally, the domestic legal framework for the protection of the 

environment includes other legislations that provide for the protection of the 

environment generally,15 as well as for specific entities of the environment.16 On 

the same lines as the international scenario, the common philosophy underlying 

the Indian approach to the protection of the environment through legislation 

																																																								
9 Ibid,at 562-564. 
10 Ibid,at 568. 
11 Deepa Badrinarayana, Climate Change Law and Policy in India, inThe Oxford Handbook of International Climate Change Law 
689, 691 (Kevin R. Gray, Richard Tarasofsky, & Cinnamon Carlarne eds., 2016) 
12 India Ratifies Paris Climate Agreement (October 02, 2016), available at https://www.bbc.com/news/world-asia-india-
37536348, last seen on 17/01/2020. 
13 India’s Intended Nationally Determined Contribution, Working towards Climate Justice, available at 
https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/India%20First/INDIA%20INDC%20TO%20U
NFCCC.pdf,(last seen on 17/10/2019). 
14 Carbon Brief Profile: India, (March 14, 2019, 4:57 PM), https://www.carbonbrief.org/the-carbon-brief-profile-india, 
last seen on 18/01/2020. 
15 The Environment (Protection) Act, 1986 
16The Water (Prevention and Control of Pollution) Act, 1974 and The Wildlife Protection Act, 1972. 
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and its climate change policy is the human-centric nature of the content of these 

laws and policies. 

 

THE NEED FOR A DIFFERENT APPROACH 

 

While it is sufficiently apparent that the regime in place to mitigate climate 

change has not been successful, the reason for the same must be unearthed. The 

reason for this failure is that our current systems of governance as a whole are 

anthropocentric; they do not protect the environment adequately merely 

because it is not their ultimate aim.17 

 

An anthropocentric18 outlook is centered in man and regards man as the final 

aim and end of the universe. It creates a hierarchy of interests wherein the 

human interests are considered to be superior to any other interest.19In spite of 

being categorically disproved by modern science,20 anthropocentric philosophy 

continues to form the basis of modern-western systems of law.21 

 

Furthermore, anthropocentrism incorporates a dualistic notion of the world 

according to which we are separate from nature, where humans are the subjects, 

and nature is the object that is meant to be used and even destroyed for human 

benefit.22 The error of these twin notions of being separate from nature, and 

being superior to it leads to the fallacy that we can operate beyond the 

boundaries that nature has imposed.23 Such a separation has significant 

consequences for the environment. Yet, the legal philosophy does not provide 

our systems with any reason or mechanism to consider nature in the creation 

and operation of law.24 By vesting rights only in humans and assigning any 

																																																								
17 Nathalie Riihs&Aled Jones, The Implementation of Earth Jurisprudence through Substantive Constitutional Rights of Nature, 8 
Sustainability 174 (2016). 
18The New International Webster’s Comprehensive Dictionary of the English Language (Deluxe Encyclopedic Ed., 2004) 
19Peter Burdon, The Great Jurisprudence, 3 Southern Cross UniversityLawReview 14 (2011). 
20Ibid. 
21Supra 4,at 359. 
22Ibid. 
23Cormac Cullinan, A History of Wild Law, inExploring Wild Law: The Philosophy Of Earth Jurisprudence 12, 13 (Peter 
Burdon ed., 2011). 
24Supra 19, at 4-5. 
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relevance to the non-human world merely in relation to their value to humans, 

the latter becomes vulnerable to exploitation by humans.25 For instance, 

permitting a certain degree of pollution as a trade-off for economic growth; 

protective legislation only so far as it is desirable for human benefit. 

 

Following the same pattern, the UNFCCC framework, instead of focusing on 

the root cause of exploitation, gives priority to 'market fixes' to the corporate 

economic model that is based on the myth of endless material growth for 

everyone.26 The current framework, therefore, is far from being sufficient to 

tackle climate change. 

 

Hence, there is an urgent need for a paradigm shift in our outlook towards law 

and governance from being human-centric to being Earth-centric, i.e. from 

anthropocentrism to eco-centrism. One must conceive systems of law and 

governance with Earth at the center, preserving ecological and human health, 

incorporating Earth-oriented concepts in the field of law.27 

 

IS EARTH JURISPRUDENCE THE ANSWER? 

 

As it became increasingly clear that the climate change challenges cannot be 

resolved by the very same systems that engendered them, the idea of a radical 

new approach began to develop amongst environmentalists the world over.28 

This school of thought acknowledges that human beings are part of a larger 

system, the Earth community and that all its entities are inextricably 

interlinked.29 It further notes that the resources of the planet are finite, thereby 

discrediting the limitless economic growth narrative.30 

 

																																																								
25 Thomas Berry, The Great Work: Our Way Into the Future 72 (1999). 
26Glen Wright, Climate Regulation As If The Planet Mattered: The Earth Jurisprudence Approach To Climate Change, 3 
Environmental and Earth Law Journal 8, 39 (2013). 
27Supra 4, at 52-53. 
28Supra 26, at 39- 40 
29Judith E. Koons, What Is Earth Jurisprudence: Key Principles to Transform Law for the Health of the Planet, 18 Pennsylvania 
State Environmental Law Review 47, 61(2009). 
30Supra 26, at 40. 
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Earth Jurisprudence is a nascent, Earth-centric, philosophy of law first 

introduced by ecological philosopher Thomas Berry in 2001.31 It aims to 

facilitate a viable human-Earth community with a legal order that pursues the 

co-existence and harmonized functioning of all components of the Earth, 

particularly enabling a mutually beneficial human-Earth relationship.32 This 

philosophy emphasizes that fundamental ecological principles and planetary 

boundaries must circumscribe human laws.33 A hierarchy of two forms of law 

has been delineated within the aegis of Earth Jurisprudence. First, ‘Great Law’ 

or ‘Great Jurisprudence’ constitutes the universal and eternal principles which 

underlie the workings of the universe. In other words, these principles are the 

fundamental laws that are derived or postulated based on the observation of the 

order of the world.34 By the current trajectory of environmental law, these 

principles must be defined about those that are discovered vide scientific 

enquiry under ecology.35 Placed below Great Law is ‘Human Law’ or ‘Wild Law’ 

which refers to rules or prescriptions formulated by the legislative authority of 

a society that is in conformity with Great Law and is enacted for the common 

good of all components of the larger Earth system.36 As a result, the vital 

considerations that determine the fundamental law are – principles of ecology 

and the moral idea of the common good.37 

 

Judith E. Koons has set forth the changes that ought to be made in the critical 

components of law and governance on account of transitioning to a system 

based on Earth Jurisprudence:38 

 

• Structure - from the inherently flawed anthropocentrism to eco-

centrism. 

																																																								
31Supra 19, at 7. 
32 Thomas Berry, The Viable Human in Deep Ecology for the 21st Century 5, 6(George Sessions ed.,1995). 
33Supra 23 
34Ibid, at 84. 
35Supra19, at 10 
36Ibid, at 8, 11 
37Ibid at 13. 
38Supra 4, at 362-383. 
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• Purpose - from the parochial notion of human good to the larger well-

being of the Earth. 

• Assumptions - from the principle of permitting pollution to the 

precautionary principle 

• Values - from a restricted view of the human economy to a tremendous 

all-encompassing economy that includes within its ambit the small 

human industrial economy 

 

The aspiration is for Earth Jurisprudence to operate in a sphere that preserves 

human society on the one hand, while on the other, a transition is made to a 

system that adopts a holistic perception towards the planet. 

 

THE PATH AHEAD FOR ECO-CENTRISM 

 

The systems of law and governance internationally have so far been complicit 

in legitimizing the environmental degradation that has jeopardized our very 

existence. The said legitimization was enabled by the utter ignorance of the 

national and international law of certain ecological realities.39 Such a lacuna must 

be rectified, and the philosophy of Earth Jurisprudence seems to pave the way 

forward. 

 

Earth Jurisprudence mandates that all human law be operative within ecological 

limits, and aim for the well-being of the entire Earth community. However, 

under the modern legal system that tends to commodify nature leading to a 

competition between environmental objectives on the one hand, and socio-

economic objectives on the other, the latter will invariably take precedence over 

the former.40 A foundational shift is thus necessitated. 

 

																																																								
39Klaus Bosselmann, Grounding the Rule of Law in Rule of Law for Nature: Basic Issues and New Developments in Environmental 
Law 75, 75-93 (H.C. Bugge & C. Voigt eds., 2013). 
40 Ibid. 
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One such approach is that of Environmental Constitutionalism. This entails the 

extension of the elemental principle of the rule of law to nature.41Although the 

rule of law means no-one is above the law, it is not an absolute statement to the 

extent that any direction, even if unreasonable, will be enforceable. The rule of 

law is grounded with specific requirements regarding the validity of the law 

itself.42 Currently, the theory of the rule of law is not calibrated to safeguard the 

environment; it concerns itself only with the rights of humans and their welfare. 

Therefore, the rule of law must be grounded better to elevate environmental 

well-being to a foundational principle. According to Klaus Bosselmann, this 

approach involves two aspects:43 

 

• Recognition of planetary boundaries as immutable limits on all human 

activities. This further leads to a hierarchy in elements for sustainable 

development, i.e., the environment comes first, followed by human 

welfare and lastly, the economy. 

• Reflection of this hierarchical order in the design and interpretation of 

laws. 

 

The process of elevating eco-centrism to a foundational principle begins with a 

fundamental (i.e., a constitutional) normative commitment. This environmental 

commitment is to act as a grundnorm that would form the basis of creation and 

application of laws.44 Simply put, this would mean that no-one is above nature.45 

A distinction must be drawn between such eco-constitutional state and a state 

that merely incorporated the rule of law and environmental protection into its 

legal governance.46 

 

The pivotal implication of this approach lies in the establishment of eco-

centrism as a constitutional parameter to decide the validity of laws. 

																																																								
41 Supra 17,at 7. 
42 Supra 39. 
43 Ibid. 
44 Ibid. 
45 Supra 17, at 7. 
46Supra 39. 
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The Indian Constitution is no stranger to the principles of environmental 

protection. The right to the healthy and wholesome environment has been 

recognized as one of the un-enumerated Fundamental Rights under Article 21, 

albeit as a right of a person to the environment.47 Furthermore, it lays down 

environmental protection as an ideal for the state to strive for under Article 

48A, and as a non-justifiable Fundamental Duty of a citizen under Article 

51A(g). 

 

Although this approach is predominantly focused on domestic legal systems, 

the significance of an endorsement by the international regime cannot be 

dismissed. There is no reason why the success and effect of the Universal 

Declaration of Human Rights of 1948 cannot be replicated. 

Going ahead of the normative changes, the following principles can be the 

grounds for a rethinking of law. They are – 

 

(i) Rights of Nature – legal personhood. 

 

Rejecting the western concept of dualism, nature may be viewed as a self-

organizing and self-manifesting entity, a subject under the law and not a mere 

collection of objects meant for the use of humanity.48 It is the essence of Earth 

Jurisprudence that all Earth subjects possess inherent rights that must be 

accorded legal protection on account of their intrinsic value,49 independent of 

any utility to humans. These are substantial rights of nature and not the rights of 

humans to nature. 

 

(ii) Localization of governance. 

 

It has been proposed that the limitless complexity and diversity of the Earth be 

reflected in the democratic principles of law and governance. Localization of 

governance is a core emphasis of Earth Democracy which acts as a counter to 

																																																								
47Charan Lal Sahu v. Union of India, 1990 AIR 1480; Subhash Kumar v. State of Bihar & Ors., 1991 AIR 420. 
48Supra 29, at 53, 55. 
49Supra 23. 
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globalization that has resulted in the loss of biological and cultural diversity that 

we are currently witnessing.50 The consequence of so doing would be a system 

of governance that constitutes of people, is conceptualized by them but one 

which aims to achieve the well-being of the Earth community in its entirety.51 

  

																																																								
50Vandana Shiva, Earth Democracy, 1, 9-11, 88-89 (2005). 
51Cormac Cullinan, Wild Law: A Manifesto For Earth Justice, 91, 133-134 (2003). 
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CONCLUSION 

 

As the world is gearing up to evolve various systems to mitigate as well as adapt 

to climate change, we must examine the efficacy of these systems, both current 

and future. To gain any meaningful insight from such an examination, the 

reasons, the systems and the actions that have brought the world to the current 

juncture must be analyzed. Upon such scrutiny, we realize that the philosophical 

foundations of our modern society were flawed and acting upon them 

unrestrictedly has pushed us to the brink of destruction. Hence, basing the plan 

of action to deal with climate change on those very premises is counterintuitive 

at best, comprehensively imprudent at worst. Re-orientation of our legal 

framework has been long overdue. 

 

Transitioning to an eco-centric legal framework is a daunting task as it 

necessitates a sea-change in the basic tenets which inform our current legal and 

political order. Any effort to arrest climate change or to mitigate its effects, 

without undertaking a reform of anthropocentric systems as advocated above, 

would merely be superficial and amount to temporary fixes provided that they 

are effective in the first place. If we are to address the root of the problem and 

not merely tend to the symptoms, it is imperative we revisit our legal thought 

and modify it to reflect the reality of the human condition, our place in the larger 

Earth-community.  

 

Certain ideas and aspirations of the proponents of Earth jurisprudence such as 

the call for making environmental well-being the grundnorm of the world’s 

constitutions may appear to be exceedingly radical and perhaps even impossible. 

Notwithstanding the perceived impracticability, it cannot be denied that such 

demands are supported by the strongest of arguments – the objective ordering 

of nature. However, the plausibility of a change in direction from the deeply 

entrenched systems in place today is a cause for concern. As discussed above, 

few incremental changes can be brought about on a smaller scale (recognition 

of rights of nature and localization of governance), although one must not lose 

sight of the larger goal. Furthermore, the progress made in this direction by a 
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few of the newer constitutions of the world could act as a clarion call to the 

other municipal jurisdictions.52 

 

Climate change is the single biggest challenge that humanity has had to face yet. 

There is no precedent, and our current systems are not equipped to deal with it. 

Being at a crossroads, the road we choose to take will make all the difference. 

																																																								
52 See generally Susana Borras, New Transitions from Human Rights to the Environment to the Rights of 
Nature, 5 Transnational Environmental Law 113, (2016). 


