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A STUDY ON THE UNDERLYING LIABILITY 

OF MEDICAL NEGLIGENCE IN INDIA 
-SUMEDHA SAINATH* 

 

ABSTRACT 

 

It is a known fact that the medical profession is one of the most noble professions in the world, 

however they are not unsusceptible from the disease of negligence which occasionally leads to a 

severe injury to the patient, possibly even death, invariably giving rise to another distress either 

way. This is understood as Medical Negligence. There is a legally binding duty on the part of 

the medical professional/ practitioner to exercise his professional skill, knowledge and use 

reasonable level care to cater to the needs and serve their patients. However, if such a standard 

is not satisfactorily achieved it amounts to medical malpractice. Medical Negligence is 

essentially the malpractice or wrongful conduct by a medical professional when they have 

neglected to provide adequate care and attention to the patients subsequently resulting in breach 

of their moral and lawful duty, endangering the lives of their patients who are otherwise 

understood to be consumers. Firstly, this paper strives to analyse the notion of “negligence” in 

the medical field, the reasonable standard of care that a professional is expected to exercise 

towards their patients. The extent of their neglect and severity of such conduct by the medical 

practitioners has led to litigation frequently. In order to understand the standard of care 

exercised, the bolam test or bolitho test are applied. Further, this paper will discuss the bolam 

and bolitho test, their application, a few leading or monumental judgments and the judicial 

interpretation of relevant laws regarding medical malpractice.  

 

Keywords: Medical Malpractice, Negligence, Duty of Care, Patient 

Safety, Medical Liability, India. 

  

																																																								
* Student, 3rd Year, BBA LL.B., School of Law, Christ (Deemed to be) University. 
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INTRODUCTION 

 

In our country India, doctors are hailed as God. God who is Omnipotent and 

unerring and incredibly scrupulous. This is the image a consumer/ patient has 

of a medical professional completely overlooking the fact that doctors are 

human and prone to err. The interrelation between a patient and his physician/ 

doctor is a fiduciary relationship, faith in the other. Being given such a position, 

a medical professional has 3 basic aspects to his service, the diagnosis, advice 

and lastly the appropriate treatment.1 While effectively carrying out these 

functions, there is a certain standard of care that is established by law which 

they have to conform to. When such reasonable standard of care is not met, it 

results in medical negligence.  

 

A large-scale disparity in treatment methods adopted, different techniques by 

different practitioners. This lack of uniformity in treatment causes negligence/ 

reduced standard of care at certain instances2. Throughout the paper few of the 

landmark cases are discussed with respect to each concept and especially 

towards the end, legal requirements such as burden of proof and evidences, and 

judgments are analysed regarding the same. 

 

RESEARCH METHODOLOGY 

 

In this paper the researcher has adopted a doctrinal form of research method 

to achieve the conclusion. By referring to various secondary sources such as 

written work by various jurists and authors, books and various other articles and 

research papers.  

 

 

 

																																																								
1 Bag RK. Law of Medical Negligence and compensation, Eastern Law House, New Delhi, 2nd Edition, 2011.  
2 Tiwari, D.S., 2013. Medical Negligence in India: A Critical Study. SSRN Electronic Journal. Available at: 
http://dx.doi.org/10.2139/ssrn.2354282.  
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RESEARCH QUESTIONS 

 

This paper seeks to uncover and provide answers to the following research 

questions: 

 

1. What is the degree of diligent care that is to be anticipated of a 

Health Care Professional? 

2. To what extent can a Medical Practitioner be held liable for the 

breach of reasonable care? 

 

LITERATURE REVIEW 

 

There are a few articles, essays, research papers that have been explored in this 

topic, along with a few books that touch upon Medical Malpractice. Literature 

review has been emphasized upon by various scholars, expressing its need and 

importance in a good research paper. It is considered one of the most crucial 

aspects of a research paper as it discloses the various sources and aids in 

validating the content of the written paper indicating authenticity. 

 

 In the book‘Sourcebook on Medical Law’which was written by Kay Wheat, 

Marc Staunch and Tingle J.H3, they discuss the Maynard’s case and bolam’s case 

in detail giving importance to external majority medical opinion and duty of 

care. It further studied this in claiming complete defence by proving compliance 

with establish protocols and practice. They explored the aspect of expert 

testimony which is heavily relied on in courts, expressed that there exists a 

deviation and disparities in various judgments with similar facts due to the 

application of this test. 

 

In “Law of Tort” written by Ese Malemi4, he discusses the essential duties of a 

medical professional towards his patients, such as the duty to disclose and 

																																																								
3 Marc Staunch & Kay Wheat, Sourcebook on Medical Law, (Cavendish Publishing Ltd., 1998) p. 275.  
4 Ese Malemi, Law of Tort, (Princeton Publishing Co., 2008) P. 357,360. 
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inform potential collateral injuries from treatment of any, success rate, etc. He 

goes on the say that the relationship between a physician and his patient is one 

based on trust and confidence, it is the moral and legal duty of the medical 

practitioner to do his due diligence, perform his duties appropriately. Another 

book on Tort by Winfield and Jolowicz, analyses the different constituents of a  

negligence claim, critically analysing the concept of medical negligence as well 

in their book as it would also fall within the scope of negligence as a tort.5The 

concepts of  reasonable standard, burden of proof, three essentials of 

negligence, and the different behaviour and acts which could amount to medical 

negligence were studied in the book of Medical Negligence written by Michael 

Jones6.  

 

HISTORY 

 

During the Babylonian times, King Hammurabi in his code wrote a law for 

medical negligence, an explicit provision was given against medical 

experts/physicians in case their patients lose an eye during procedure or due to 

conduct. The punishment granted to them for such mishaps was to cut off their 

arms.7 This is proof that the idea of medical negligence existed 4000 years ago. 

It has been studied that laws/provisions for medical malpractices were prevalent 

even among the Roman and Egyptian civilizations, severe punishments 

imposed in case of death or disability to patients.8 In the year 1374,the first 

English case of medical malpractice was recorded against a surgeon for 

wrongful diagnosis and treatment of an arm injury.  

 

In India, while under the British reign, English common law was applied to 

cases. The Chief justice of choultry in Chennai, Mr. Wheeler passed away due 

to consumption of wrongly prescribed medication for his condition. His 

physician Dr. Samuels was tried in court for this act by the jury, the court held 

																																																								
5 WHV Rogers, Winfield and Jolowicz on Tort, Sweet & Maxwell, International Student Edition, 1998. 
6 Jones, M.A, Medical Negligence (London: Sweet & Maxwell) 1991. 
7 Gigi V.P, ‘Law and Medical Negligence’, http://shodhganga.inflibnet.ac.in accessed July 28, 2018. 
8 Ibid.  
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him not guilty and acquitted him. The English law governing the areas of civil 

laws like torts were extensively adopted by Indian courts shortly before the 

establishment of The Constitution of India.  

 

BACKGROUND 

 

When there exists a breach in legal duty to take cure care towards another 

leading to a consequent injury to the party, it is understood as negligence. This 

concept is commonly taught under the law of tort. In a leading case, Donoghue 

v. Stevenson, 1932, the house of lords spoke of the concepts of ‘duty of care’ and 

held the defendant liable for negligence.9 Prior to this case, the concept of 

‘negligence’ was unpopular and it was understood that a seller/manufacturer 

owed no duty of care towards the standard of goods, this case was set as a 

precedent for all future cases in the matter of negligence.  

 

Medical law as a branch under the category of torts was created as a result of 

extensive growth in the medical sector and societal advancement in technology. 

In medical malpractice cases, often the ‘Neighbour Principle’ is applied, in this 

principle there is a legal duty to take due care owed to your neighbour, no injury 

should befall your neighbour as a result of your conduct. In the medical 

scenario, the consulting doctor/surgeon/medical assistants are deemed as a 

legal neighbour to their patients during treatment, diagnosis and operation. 

Therefore, a medical professional is legally bound to employ his professional 

skill and knowledge in a reasonable manner and take reasonable care towards 

his patients. Thus, if a doctor fails to pay adequate attention to the needs of his 

patient or was reckless during surgery, incorrect diagnosis, improper 

administration of treatment drugs etc., would come under the purview of 

medical negligence. This paper seeks to highlight the extent of liability that 

might befall a medical practitioner in negligence cases and the reasonable 

																																																								
9 [1932] UKHL 100. 
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standard of care required for the safety of the patient and the relevant provisions 

under prevailing legislations. 

 

NEGLIGENCE 

 

This is traditionally inferred as the breach of a legal duty of an individual to take 

due care as per the law of torts. It ultimately culminates in undesired damage to 

the opposite party. The text book popularly referred to on this subject in India 

is the book “Law of Torts” by Ratanlal and Dhirajlal. In this scholarly work the 

idea of “Negligence” has been explained in a comprehensive manner. 

According to this book, negligence is the is the term assigned when there has 

been a breach of duty to take a prudent level care by an individual or the 

omission to act in a manner that is expected of a reasonable man especially when 

there exists a duty to take care.10 

 

ESSENTIALS TO CONSTITUTE NEGLIGENCE 

 

In order to constitute an action of negligence, proof of 3 basic elements are 

required from the side of the complainant, which are as follows: 

 

1. Proof of the existence of legal duty to take reasonable care on the part 

of the defendant towards the complainant.  

2. Prove that the standard of care as prescribed by law was unattained, 

culminating in the breach of such duty. 

3. Finally, the existence of actual damage suffered by the complainant 

directly as a consequence of such breach of duty.11 

 

																																																								
10Law of Torts, Ratanlal & Dhirajlal, Twenty-fourth Edition 2002, edited by Justice G.P. Singh; pp.441-442. 
11 Laxminath and M Sridhar, Ramaswamy Iyer‟s The Law of Torts, LexisNexis Butterworths, Ninth Edn, 2003.  
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It is imperative that the test for causation is established, proof that if not for the 

negligent conduct of the medical professional such damage would not have 

taken place. 

 

Duty of Care 

 

It refers to the obligation of one to act in a diligent manner, in accordance with 

a standard set by society, with regard to a specific work that needs to be 

performed. The amplitude of care that one ought to take is mercurial and varies 

depending on the presiding case and circumstances. However, the standard of 

care remains the same, it is essential that the care taken needs to be that what 

an ordinary reasonable man would. 

 

Duty of care to the plaintiff: There are varied types of duty to take care, a social, 

moral or religious duty is different from that of a legal duty. The defendant may 

only be held liable for his reckless and imprudent act only when he was legally 

obligated to take due care. The proof of legally obligated duty on the part of the 

tortfeasor towards the plaintiff is a pre-requisite to establish a case of breach of 

duty. 

 

Reasonable foreseeability of injury: The duty of care that is owed by the 

wrongdoer to the plaintiff is only to the extent that the consequent injury is 

foreseeable to a reasonable level. In a situation where the resultant injury from 

a negligent act is neither direct nor reasonably calculable, then no liability can 

befall on the alleged wrongdoer. It was held in a leading case law, Cates v. Mongini 

Brothers, where a customer was injured by the falling of a ceiling fan due to a 

latent defect, as the existence of the defect couldn’t have been discovered by 

the exercise of reasonable caution/care. The action for negligence against the 

defendant is not valid as this damage wasn’t foreseeable by an ordinary prudent 

person.12 In the case of Glasgow Corporation v. Muir, the standard of reasonable 

																																																								
12 (1917) 19 Bom L.R. 778.  
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foresight expected of an ordinary man was discussed. Lord Macmillan said that 

the notion of “reasonableness” is highly subjective, depends on the 

circumstance and the character/personality of the individual.13 Some people are 

inherently prudent while some lackadaisical. The concept of what the standard 

level of care ultimately depends on the presiding judge and the circumstances 

of the case at hand.  

 

Actual Breach of the Duty to take due care 

 

The second component to ascertain liability for negligence is not only the 

existence of the duty to take due care but also a breach of such duty. In the 

authoritative case of Blyth v. Birmingham Waterworks Co., a test to determine 

whether or not there truly exists a breach of duty has been explained. The 

judgment written by justice Alderson, where he gave the following definition 

for “negligence”- 

 

“negligence is breach of duty caused by the omission to do something which a reasonable 

man, guided upon those considerations which ordinarily regulate the conduct of human 

affairs, would do, or doing something which a prudent and reasonable man would not 

do.” 

 

He further emphasized on the concept of a “ reasonable man”, the standard 

established by law is the measure to determine act and breach.14 In an Indian 

case, Nirmala v. Tamil Nadu Electricity Board, a woman was electrocuted by a 

snapped live wire, the husband filed a case of negligence against the electricity 

board. The court held that it was the legal duty on the part of the electricity 

board to take due care and assure an appropriate maintenance standard. The 

less than reasonable standard of care taken by the board automatically gives rise 

to liability of negligence, the failure to ensure protection to individuals from 

																																																								
13 (1943) A.C. 448. 
14 Supra note 2. 
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snapped live wire is proof of sub-standard care, less than that of the ideal 

standard.15 

 

Consequential injury due to breach of duty 

 

The burden of proof prima facie lies with the plaintiff in the case to provide valid 

evidence that the negligent conduct on the part of defendants has a direct 

impact on the plaintiff negatively. However, in certain exceptional cases like that 

of medical negligence cases the burden to prove direct consequential injury 

from the act of negligence does not lie on the plaintiffs rather the existence of 

a negligent act is presumed from the facts of the case. This presumption is based 

upon the famous latin maxim “Res Ipsa Loquitor” which directly translates to 

“thing speaks for itself”. This maxim is frequently applied in consumer cases 

involving deficiency of service or medical negligence cases, where an injury 

occurs due to faulty goods/services or nonchalant conduct of doctors while 

treating patients. 

 

For this maxim to apply there are certain basic requirements that need to be 

fulfilled: 

 

1. The damaged was caused by conduct/object that was completely under 

the control/supervision of the defendants. 

2. The occurrence of the injury only as a result of their negligent conduct, 

it would not have taken place otherwise, in the ordinary flow of life. 

 

In the case of Pandian Roadways Corp. v. Karunanithi, a bus driver ran over the 

arm of one of 3 fallen boys on the road in spite of taking cognizance of them 

being on the road. His failure to apply the brakes in proper time  was decided 

																																																								
15 AIR 1984 Mad 201; See, also, Kerala State Electricity Board v. Suresh Kumar, 1986 ACJ 998 wherein a minor boy came 
in contact with overhead electric wire, got electrocuted thereby and resulted in severe burn injuries. It was the duty of 
the Electricity Board to keep the overhead wire 15 feet above the ground while here it was hung only three feet above 
the ground. The Board found liable for breach of its statutory duty.  
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as a clear case of negligence by the Madras High Court.16As we can see in this 

case, that the cause for damage was directly under the control of the defendant 

and the cause of injury to the plaintiff can be directly attributed to the negligent 

conduct on the part of plaintiff. 

 

In another landmark case, Municipal Corporation of Delhi v. Subhagwanti & Ors., a 

clock tower collapsed on an individual resulting in his imminent death. The 

defendants (chief engineer of the tower) pled that this was not due to negligence 

rather the weakened structure due to the passage of time. After adequately 

studying the facts and arguments raised before the court, it decided that the 

defendants were indeed negligent as the mere fact that the building was 

constructed in such a manner that it would weaken and collapse in such a short 

time speaks for itself. Thereby, establishing a case of negligence against the 

defendants.17 

 

Negligence under Consumer Law 

 

The parliament enacted the Consumer Protection Act of the year 1986. It’s 

primary objective is to protect the varied interests and rights of consumers as 

per the guidelines given by the UN General Assembly in 1985.18 Looking at 

consumer laws from the aspect of medical services rendered by professions, the 

negligence by certain practitioners could come under the purview of deficiency 

of services. The word “deficiency” refers to any shortcoming, inadequacy in any 

quality of service or imperfection when compared to the established standard 

by law. In the case of Yasmin Sultana v Dr R.D. Patel 1994, a decree by the 

Supreme Court stated that, to arbitrate the existence of negligence and damages 

in a medical malpractice case is to be done similar to the method of determining 

action for damages for negligence in a civil case.19 

																																																								
16 (1982) AIR 1982 Mad 104. 
17 (1974) 1 S C C 690. 
18 Sarda, M., 2016. Consumer Protection Law and Medical Negligence Vis-a-Vis Award of Compensation: A Study of 
Various Related Issues. SSRN Electronic Journal. Available at: http://dx.doi.org/10.2139/ssrn.2758050.  
19 1994 (1) CPR 407. 
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MEDICAL MALPRACTICE 

 

A work that demands expertise and an additional skill or knowledge in order to 

be performed to the mark needs to be done justly. Any reasonable human being 

voluntarily entering into a professional that goes hand in hand with a certain 

level of professionalism and exceptional skill, known as an expert in that branch, 

it implies to others that he will exercise adequate care and skill in any assignment. 

The same is applied to the case of medical professionals, by virtue of their very 

profession and designation, it acts as a guarantee to their patients that he/she 

will exercise reasonable care and ability in a sensible manner to satisfy the needs 

of the patients. Due to this standard, a professional may automatically be held 

liable for any act of carelessness. However, a medical practitioner cannot be held 

guilty of medical malpractice merely by a fact that the end result of the 

treatment/diagnosis turned undesirable due to an accident.20 

 

Commonly, medical malpractice is claimed by the plaintiff when improper 

standard of medical care and treatment was provided or reckless/careless 

conduct on the part of the professional. In case an individual believes that 

he/she or their next of kin has been a victim of medical negligence or 

malpractice, they can seek remedy under the law, in order for their claim to be 

held valid there are certain factors that need to be established beyond doubt in 

the court of law:21 

 

1. The existence of a patient-physician relationship. 

2. The proof of negligent conduct on the part of the physician, breaching 

the standard of reasonable care. 

																																																								
20 Biswas, T.K., 2012. Fallibility of God! Revisiting the criminal liability of the medical  
professionals for negligence in India. Medicine and law, 31(3), pp.405–417. 
21  Supra note 21. 
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3. The cause-effect relation between the act and resultant injury, direct 

impact of the conduct on the health/life of the patient due to breach of 

duty to take care. 

 

BOLAM TEST 

 

The Bolam Test was initially identified and applied in the case of Bolam v Friern 

Hospital Management Committee22 .It is a monumental case in the field of medical 

negligence under tort law. As per the facts of this case, the plaintiff claimed that 

he underwent a severe treatment for his mental illness known as 

electroconvulsive therapy for which he was not prescribed any 

drugs/medication for calming his nerves/relaxant which resulted in him 

incurring a serious injury of fractures. When there rose a question of whether 

the medical professional acted appropriately and whether the nerve relaxant 

medication should have been given. It was understood that there existed a 

chance of death if given and on the other hand if not given a chance of fractures. 

The court stated that the doctor had acted reasonable and in an ethical manner, 

the practice he adopted was appropriate and hence is not liable for medical 

malpractice.   

 

This test has ever since been popularly applied in English law especially in regard 

of diagnosis and treatment. In another leading case of Sidaway v Governors of 

Bethlem Royal Hospital23, the patient who is the plaintiff suffered from shooting 

pains in her shoulder and arms. The consulting neurosurgeon requested for her 

consent to perform a cervical cord decompression for which she gave consent. 

However, he neglected to disclose the information that in certain rare cases this 

treatment results in paraplegia. After her treatment, the complainant 

experienced symptoms of paraplegia which was later confirmed. While most of 

the judges said that the doctor need not disclose information not explicitly 

sought by the patient and that the doctor acted in his rightful place. On the 

																																																								
22 [1957] 1 WLR 582. 
23 [1985] AC 871. 
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contrary a dissenting opinion was given by Lord Scarman. He said that, in a 

situation where a patient in endures an unnecessary injury due to non-disclosure 

of the potential risk, which if disclosed, the injury could have been avoided then 

there indeed lies a cause of action for medical negligence. 

 

THE BOLITHO TEST 

 

The test was established in the year 1957, this test enabled the English courts to 

adjudicate medical malpractice cases effectively. This test was later improvised 

in the year 1997 due to the case of Bolitho v City and Hackney Health Authority24  

was decided by Lord Browne Wilkinson.In this case of medical negligence, a 

young boy diagnosed with laryngotracheobronchitis, Patrick Bolitho, was 

admitted to a hospital. After testing he was discharged from the hospital but re-

admitted subsequently due to breathing complication shortly after. After a few 

days the boy experience cardiac arrest due to some breathing issues and died 

shortly after while in the hospital before the medical professionals could 

resuscitate him. The House of Lords decided the doctors could be held liable 

for negligence with regard to diagnosis and appropriate treatment 

notwithstanding the professional opinion accrediting their conduct ad the court 

believed that the opinion put given by the professionals were neither 

responsible nor reasonable considering the severity of the boy’s condition. The 

court improvised the bolam test and held that the defence of professional 

opinion validating their conduct would only be considered valid if it was 

reasonable and responsible all things considered. Purely being defended based 

on conduct and practice is not logical or reasonable hence they are liable for 

medical negligence. 

 

  

																																																								
24 (1997) 3 WLR. 
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NEGLIGENCE BY PROFESSIONALS AND THEIR LIABILITY 

 

Any individual who claims to be medical professional and provides medical 

treatment or advice, he or she implicitly communicates that they are well 

equipped with the necessary additional skills and knowledge. In such a scenario, 

the person giving advice irrespective of the facts, has a duty of care towards the 

other party, any breach of such duty will certainly give rise to the claim of 

negligence.  

 

The landmark case of Jacob Mathew25, where the supreme court of India 

discussed the concept of medical malpractice and negligence by medical 

practitioners.  The sitting judges of the case decided that in order to understand 

what constitutes negligence or recklessness, breach of duty of care by 

professionals certain supplementary criteria’s need to be met. As long the 

accused medical practitioners can justify their conduct in terms of being in 

accordance with the prevailing protocol, the professional won’t be held liable 

for the claim of medical negligence. A mere judgement error/ mishap due to 

trivial lack of care is not a solid evidence to claim negligence. 

 

DIFFERENT DEGREES OF NEGLIGENCE 

 

In the year 2005 the Delhi High Court26 came up with three basic degrees of 

Negligence that are to act as a measuring line to ascertain whether liability exists 

or not, if it does then its extent: 

 

A. Levissima culpa, which can be translated into “slight neglect”. This is the 

first measure of negligence. such negligence does not warrant 

punishment for a medical practitioner for medical malpractice. 

																																																								
25 (2005) 6 SCC 1. 
26 Smt. Madhubala vs. Government of NCT of Delhi; Delhi High Court, 8 April 2005, Citation: 2005 Indlaw DEL 
209 2005 (118) DLT 515. 
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B. levis culpa, which means “ordinary neglect”. In case there exists an act of 

negligence by the physician which measures up to an ordinary standard, 

it requires additional investigation to determine the extent of its impact, 

if the resulting injury falls under the category of grave or if such a 

negligent conduct is neither reasonable nor what a prudent man would 

do then he/she can be held liable for medical malpractice. 

C. lata culpa, which is “gross neglect”. For negligent acts that measures up 

to the level of gross negligence supported with valid proof of conduct 

and resulting injury, a medical professional will be held liable for medical 

malpractice. 

 

In an authoritative case of Jacob Mathew Vs. State of Punjab, a patient complained 

of breathing difficulty in the hospital but received no attention for the same, 

there was a delay in response of about half an hour. The two doctors who later 

came to treat brought oxygen cylinders to mitigate his struggle for breathing. 

On attaching the cylinder, it was found that it was empty, by the time they got 

in another cylinder the patient had lost his life. The Honourable Supreme Court 

of India after scrutinizing the facts of the case and analysing and found that this 

was neither a case of negligence nor criminal recklessness.27 

 

The case of Spring Meadows Hospital & Anr. Vs. Harjol Ahluwalia & Anr., the 

court provided certain important guidelines regarding medical malpractice and 

negligent conduct by doctors.28 Delegation of one’s duty and responsibility will 

also amount to negligence in certain situations, e.g., a senior consulting medical 

professional delegating a certain task to his junior or intern knowing full well 

that he/she may not be very competent to perform that task and lacks certain 

knowledge will be held liable for negligence.  

 

																																																								
27 (2005) 6 SCC 1. 
28 (1998) 4 SCC 39.  
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An irremediable injury was inflicted upon certain patients during treatment in a 

medical camp established by the Uttar Pradesh government for eye treatment. 

Certain patients completely lost their eyesight following the surgeries in the case 

of A.S.Mittal v. State of UP, where they  could decide that “a mistake by a medical 

practitioner which no reasonably competent and a careful practitioner would 

have committed is a negligent one.”29 In operations such these exercise of 

reasonable standard of care is mandatory and failure to do so demands a verdict 

of guilty for medical malpractice and compensation was duly conferred upon 

the aggrieved. 

 

HOSPITAL LIABLITY FOR NEGLIGENCE 

 

It is the decision of the complainant whether they were to charge the hospital 

individually of negligence or vicariously. In India, the offence of medical 

malpractice can be heard by either a consumer court or civil or criminal. The 

litigation process is tedious and takes a considerable amount of time in civil suits 

therefore it is usually preferred to approach the consumer courts for speedy 

justice, where a case of deficiency in service has to be adjudicated within a period 

of 3-5 months (90-150 days).Those cases that can’t be brought under the 

umbrella of deficiency of service or other consumer Protection Act provisions 

are traditionally taken to criminal courts and charged under IPC sec 304-A and 

other relevant sections if applicable.  

 

A Hospital could be held liable in one of 2 ways, either vicariously liable for the 

negligence of its employed nurses/ doctors /surgeons etc as long as their act/ 

omission was well within the scope and course of employment or directly as the 

hospital environment and maintenance are improper and pose a threat to safety 

of patients and others. The concept of vicarious liability can be connected to 

the latin maxim of ‘qui facit per alium facit per se’, which can be translated to the 

one who acts through another, acts in his or her own interests as well as the 

																																																								
29 AIR 1989 SC 1570. 
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principle ‘respondeat superior’ which means let the master answer.30 The hospitals 

are the employers of workmen and medical professionals, their liability stems 

from their position of being a master or superior. 

 

HOSPITAL DIRECT LIABILITY 

 

Direct liability is one of the two ways in which a hospital may be held liable for 

negligence, this occurs when the equipments and tools for treatment such as 

oxygen cylinders/ masks, quality of drugs, Ventilators, MRI/CAT/PET scan 

machines, etc are sub-standard and inappropriately preserved. The hospitals 

may also be held liable for negligence when medical records of patients are 

improperly maintained. A claim for deficiency in service against them will be 

supported in case medical records are not disclosed/handed over to patients 

when requested.  In India, The Indian Medical Council [Professional conduct, 

Etiquette and Ethics] Regulations 2002, is the governing body regarding medical 

conduct and administration, specifically regulations1.3.1 and 1.3.2 deal with 

issues related to medical records. Where it states that medical records and test 

documents are to be preserved for each and every patient, in-patients and out-

patients, for a fixed period of 3 years from treatment and if any patient or next 

of kin or legal authority seeks past medical record they are to be issued within 

72 hours. If the records are not provided within the stipulated time period, this 

will amount to deficiency in service as per COPRA,1986. 

 

In the case of Mr. M Ramesh Reddy v. State of Andhra Pradesh, the bathrooms in 

the hospitals were ill-maintained, due to their negligence, the fall of a patient 

lead to her imminent death and a compensation for the same was awarded. It 

held that maintenance of cleanliness and hygiene is an essential duty of the 

hospitals, failure to maintain them will amount to negligence.31 In another case 

law, Kent vs Griffiths,32 a case in the  United Kingdom, the court held that delay 

																																																								
30 Srivastava Lily. Law and Medicine, Universal Law Publications, New Delhi, 2nd Edition, 2010. 
31 [2003 (1) CLD 81 (AP SCDRC)]. 
32 (2002) 2 AII ER 474. 
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in response to emergency calls and cases will be considered negligence by the 

associated hospital, it is imperative that an ambulance arrives at the emergency 

spot punctually to save a life. 

 

HOSPITAL VICARIOUS LIABILITY 

 

The following are some of the various judgments that upheld the vicarious 

liability of hospitals in medical malpractice cases due to negligence on the part 

of its employees and other workmen. 

 

In a landmark case of Paschim Bangal Khet Mazdoor Samity & Ors v. State of West 

Bengal, the Supreme court held that it is a mandatory and vital duty on the part 

of hospitals to provide adequate care, attention and facilities to patients. Being 

a welfare state, lack of necessary facilities/non-provision and appropriate 

treatment is a violation of article 21 of the Indian Constitution, infringement of 

one’s Right to life.33 

 

The decision of the Kerala High Court in the case of Joseph @ Pappachan v. Dr. 

George Moonjerly, supported the concept of vicarious liability to hospitals. It 

decided that hospitals are entrusted with the same duties and obligations as that 

of the treating medical professional, reasonable care and skill must be 

exercised,34 hospitals are responsible for its workforce and will be held liable for 

negligence as well. There was a necessary requirement for O -ve blood 

transfusion during procedure, however, due to negligence on that part of the 

hospital assisting staff and nurses, the bottle of a different blood group was 

transfused resulting in the loss of the patient’s eye sight and passed away after a 

few weeks. The court held the hospital vicariously liable for negligence on the 

part of its employees.35 

 

																																																								
33 (1996) AIR SC 2426. 
34 [1994 (1) KLJ 782 (Ker. HC)]. 
35  R.P. Sharma v. State of Rajasthan,AIR 2002 Raj 104. 
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Another leading judgment in the matter of vicarious liability of hospitals is a 

case which was decided by the  Madras High Court, Aparna Dutta v. Apollo 

Hospitals Enterprises Ltd., wherein it was held that a hospital employs its 

workforce, surgeons, consulting physicians, and other services, it takes the role 

of a superior/master and therefore owes a duty to take reasonable care and 

caution while providing these services.36 In case services were rendered 

negligently resulting in injury, the hospital will also be held vicariously liable for 

the same negligence irrespective of whether those employees are individual 

workers or just visiting with a separate practice elsewhere. The moment a patient 

pays a fee for the service or gets themselves admitted to the hospital, they are 

under the care of that hospital providing service. If the hospital does not provide 

adequate care, it will give support the claim of negligence and the defendants 

cannot evade such liability. 

 

THE EXTENT AND SCOPE OF PHYSICIAN - PATIENT 

RELATION 

 

The relationship between a doctor and patient can be understood as a fiduciary 

one, based on complete trust. A patient completely entrusts his health and life 

to the doctor while a medical profession strives to alleviate their pain and 

believes that his patients are sincere and have not do not withheld any 

information regarding their health. This is a unique relation traditionally created 

with a bona fide intent. Such a relation come into existence when a patient 

voluntarily seeks the aid and advice of a medical professional which is an 

unspoken consent and offer, once the practitioner provides a corresponding 

analysis/diagnosis/advice it amounts to acceptance. Irrespective of a written 

contract providing details of rights, duties and liabilities, there is an implied 

existence of duty of care on the part of the physician towards his/her patient. 

Due to this duty, the medical professionals a bound to act in a manner that 

further the interests of their patients setting aside their own, any failure to do so 

																																																								
36 [2002 ACJ 954 (Mad. HC)]. 
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or unreasonable conduct in treatment and diagnosis will automatically validate 

the claim of medical malpractice.37 The following is a list of certain duties of a 

medical professional, without proof that either of these duties were breached 

there lies no liability for malpractice: 

 

A)  Duty to study the patient appropriately, consider all claims and 

complaints, take complete medical history and arrive at a fitting 

diagnosis and treatment plan.  

B)  Duty to exercise a reasonable extent skill, knowledge and care.  

C)  Duty to obtain voluntary and legal consent from patient, if 

incapable of providing consent then from the next of kin/legal 

representative for treatment and procedures.  

D)  Duty to take reasonable care in matter of whether or not this case 

should be accepted and treated, if he/she is adequately qualified.  

E)  Duty to take adequate care and caution while administering drugs, 

emergencies, etc.   

F)  Duty to stabilize an emergency situation with extreme care and 

caution, avoid delay in response and use professional skill. 

G)  Duty to communicate all information about patient and his 

condition to his near relatives, next kin or legal representative.  

H)  Duty to thoroughly analyse the condition, provide appropriate 

diagnosis, and conduct all relevant and necessary test. 38 

 

In the case of Dr. P. Narsimha Rao v. G. Jayaprakasha39 ,the complainant is the 

family of a 17 year old boy who was apparently an extraordinary student with 

immense calibre, they claimed that this boy experience brain damage to an 

irreversible extent due to gross negligence on the part of the operating surgeon 

and wrongful diagnosis. They also accused the anaesthetist of negligence as he 

																																																								
37 Murthy KKSR. Medical Negligence & the Law. India Journal of Medical Ethics; A Journal of Forum for medical 
Ethics Society, Mumbai, 4(3).  
38 Koley, T.K., 2010. Medical Negligence and the Law in India: Duties, Responsibilities,  
Rights, Oxford University Press, USA. 
39 AIR 1990 AP 207. 
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failed to appropriately resuscitate the patient and oxygenate him when required. 

The court finally held the surgeon as well as the anaesthetist liable for the same. 

 

Liability under the Consumer Protection Act 

 

The leading judgement that brought medical malpractice under the wing of 

Consumer Protection Act, 1986,as well was the case of Indian Medical Association 

vs. V. P. Shantha & others40. This legislation defined the terms “service” in section 

2(1) (o) as well as “consumer”. This judgment brought medical 

treatment/assistance under the purview of the definition of service and the 

patient was deemed to be a consumer subject to certain criteria. It was held that 

patients could sue doctors for deficiency of service under the provisions of this 

act and seek compensation for the injury. However, if doctors rendered 

treatments free of cost such claim will not be valid in the court of law, the 

existence of fees for such service is mandatory. In a situation where such a 

patient seeks to file a case against their physician, it will fall under torts, the 

patient would then have the burden of proof to show negligence and its 

resulting injury.  

 

In another influential case law in this aspect, Vasantha P. Nair v. Smt. V.P. Nair, 

a commission was set up to look into the decision of a previous body said that, 

a patient is consumer and medical care provided is considered as a service. It 

further stated that a consumer court has jurisdiction to hear the matter as 

deficiency of service.41 

 

EVIDENCE & BURDEN OF PROOF IN MEDICAL NEGLIGENCE 

CASES 

 

In Calcutta Medical Research Institute vs Bimalesh Chatterjee case, the presiding justices 

held that it is the duty on the part of the complainant to provide valid evidence 

																																																								
40 1996 AIR 550. 
41  (1991) CPJ 685. 
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of negligence and deficiency of service on the part of the defendants. Ideally, 

the principle followed in deciding a case of negligence, the burden of proving 

negligence is upon the complainants claiming negligence.42 There is a need to 

adequately prove the negligent conduct as well as the resulting damage done to 

the complainant thereof. In the case of Kanhaiya Kumar Singh vs Park Medicare & 

Research Centre,43 it was decided that the liability for negligence cannot be simply 

assumed rather it was to be established. In the matter of medical negligence, the 

burden to prove lies on the patient. Especially in these circumstances the court 

demands substantially more evidence than the normal extent, the proof need to 

adequately advocate the existence of negligence. 

 

Expert Opinions as evidence 

 

During the hearings of medical malpractice cases, it has been observed that the 

court seeks for the testimony of a medical expert. Most judges are neither 

experienced nor well-versed in the medical field and its technicalities. The 

testimonies provided by expert medical practitioners are used as a guide in order 

to adjudicate the case efficiently. The opinions advanced by these experts in the 

court of law help the judges draw well-rounded conclusions. There are certain 

ways to censure the opinions put forth by experts. Either by proving bona fide 

intent/he acted in accordance to the prevalent practice or if the judge in his 

personal opinion believes that the opinion provided by these experts are 

biased/wrong, or if the professional speaks only for himself without taking into 

account all other factors or material facts of the case.44 

 

  

																																																								
42 1999(1) CPR (3). 
43  (1999) CPJ 9 . 
44 Role of Expert Opinion in Medical Negligence cases,J Indian Acad Forensic Med. October-December 2014, Vol. 
36, No. 4,ISSN 0971-0973,http://medind.nic.in/jal/t14/i4/jalt14i4p336.pdf. 
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CONCLUSION 

 

It can be concluded that “Subjectivity” plays an extensive role while deciding 

medical malpractice cases, from landmark judgments and several other cases 

laws it can be understood that courts are trying their best to unclutter ambiguity, 

although it may require much more effort in order to provide clarity and aid to 

the people. After studying various aspects of medical negligence, we can 

categorize medical malpractice cases into two, either it is a case of joint liability, 

holding all medical staff, doctors and hospitals liable or individual liability of 

just the medical professional or the hospital.  

 

In order to effectively determine liability in medical negligence cases, courts 

extensively rely on opinion and testimony of experts presented before them 

unless it is a clear case of “res ipsa loquitor” or there exists proof of a glaring and 

unreasonable negligent act on the part of the defendants. The recent judgments 

are not very au courant thereby paving way to exploitation of laws in their 

favour. We are yet to establish a specific provision solely for the governance of 

medical malpractice cases. The existing provisions which are applicable are 

generalized, which result in various inconsistencies and disparities while 

adjudication. This inequality in judgments has led to consumers, patients, the 

people feeling vulnerable. There is now a deep rooted fear in most people 

preventing them from taking the step towards the filing malpractice suits. 

 

The concept of what or who is a “reasonable man”, to this day remains unclear, 

laws need to be amended to provide more certainty and clarity. Understanding 

this will assuredly aid in either providing justice to people or in vanquishing the 

threat to the practice of medical professionals. 

 


