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The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 

Corpus Juris: The Law Journal 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|1 

FORCE MAJEURE & ITS LEGAL IMPLICATIONS 
-DIVYA R* 

 

ABSTRACT 

 

The article centres on the legal implications of the force majeure clause while emphasizing its 

relevance in today's Covid-19 pandemic situation. The paper walks through the origin of the 

force majeure clause and its evolution under the English Common Law and in the Indian 

Legal set-up. It also tries to explain the nexus between the force majeure concept and the 

Doctrine of Frustration.   Force majeure is purely a contractual obligation. In the absence of 

a force majeure clause in the contract, it simply cannot be evoked to escape the liabilities even 

if an event that is dehors the agreement occurs. The paper, therefore, tries to analyze the event 

when force majeure has been invoked, whether it absolves parties of their liabilities or if it 

merely suspends the performance of the contract for a specified period. Furthermore, it looks at 

the judicial mindset while considering the cases where the Doctrine of Frustration may 

successfully be pleaded. 
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INTRODUCTION 

 

The term ‘force majeure’ is derived from the Latin expression ‘vis majeure’ and 

the French phrase ‘force majeure’. The expressions ‘force majeure’ and ‘vis 

majeure’ are not mere synonyms and the former is of a wider ambit. While ‘vis 

majeure’ confines itself to the acts of God, ‘force majeure’ covers all those 

events which are absolutely out of the control of parties. It is an event beyond 

the power of a party, a fact that could not be foreseen, prevented or avoided. A 

force majeure clause intends to save parties from consequences over which they 

have no control1. 

 

Though the concept of ‘vis majeure’ or ‘vis divina’ is of Roman origin, it was 

subsequently adopted by civil law countries2. The term ‘force majeure’ is derived 

from the French language and translates to superior force. It, therefore, 

becomes necessary to understand how the provision related to force majeure 

has been codified in the French Law. 

 

Force majeure can be found in Article 1148 of the French Civil Code, 1804. 

 

Article 1148 of the French Civil Code of 1804 reads as follows: 

“There is no occasion for any damages where a debtor was prevented from transferring or from 

doing that to which he was bound, or did what was forbidden to him, because of force majeure 

or a fortuitous event.3” 

 

Force majeure has been defined as a superior force4, Or rather, circumstance 

beyond one's control5. Force majeure has also been defined as a higher power 

																																																								
1Lebeaupin V. Crispin, 2 KB 714 (1920, House Of Lords); Dhanrajamalgobindram V. Shamji Kalidas And Co., AIR 
1961 SC 1285. 
2Marelkatsivela, Contracts: Force Majeure Concept Or Force Majeure Clauses, 12 Unif. L. Rev. N.S. 101, (2007). 
3 Article 1148, French Civil Code, 1804 (Articles 1348, 1631, 1730, 1733, 1754, 1755, 1784, 1929, 1934, 1954 Of The 
French Civil Code, 1804 Also Makes A Mention Of Force Majeure).  
4P. Ramanatha Aiyar’s, The Law Lexicon, (3rd Ed., 2012). 
5 Edmund Bendit And Ors. V. Edgar Raphael Prudhomme, AIR 1925 Mad 626.  
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(or an occurrence which is beyond human control) and is a principle of fairly 

wide currency in international law6. 

 

INDIAN CONTRACT ACT, 1872 

 

Force majeure is purely a contractual obligation. If not for the contract, force 

majeure cannot be enforced. Force majeure clause can also not be enforced 

unless it upsets the very foundation of the bargain of the parties. 

 

The term ‘force majeure’ has not expressly been used in the Indian Contract 

Act, 1872. However, the words and expressions used in Section 32 and Section 

56 of the Indian Contract Act, 1872, are so wide that it can be interpreted to 

include the force majeure concept.  

 

‘Force majeure’ is governed by Chapter III dealing with the contingent 

contracts, and more particularly, Section 32 thereof7. Section 32 essentially states 

that the contract to do or not do something cannot be enforced until and unless 

an uncertain future event that the contract is contingent on occurs. In so far as 

a force majeure event occur which makes the contract void, it is dealt with by a 

Rule of positive law under Section 56 of the Indian Contract Act8. 

 

A contract may be discharged either through performance9, or impossibility of 

performance10, or agreement11, or breach12. Section 5613 mainly deals with the 

impossibility of performance, be it initial impossibility or subsequent 

impossibility. It is also about this section that the Doctrine of Frustration was 

formulated and is primarily a subset of the Doctrine of Discharge. More often 

																																																								
6Grant, JP, Barker, JC & Parry, Parry And Grant Encyclopaedic Dictionary Of International Law, 222 (2009), Available At 
Https://Ebookcentral.Proquest.Com.Library-Christuniversity.Remotexs.In/Lib/Christuniversity-
Ebooks/Detail.Action?Docid=3054186&Query=Law+Dictionary#, Last Seen On 24/07/2020 
7Energy Watchdog And Ors. V. Central Electricity Regulatory Commission And Ors., (2017) 14 SCC 80. 
8Energy Watchdog And Ors. V. Central Electricity Regulatory Commission And Ors., (2017) 14 SCC 80. 
9S. Sec 31 – 97, Indian Contract Act, 1872. 
10S. 56, Indian Contract Act, 1872. 
11S. Sec 62 – 67, Indian Contract Act, 1872. 
12. Sec 39, Indian Contract Act, 1872. 
13Indian Contract Act, 1872. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|4 

than not, the Doctrine of Frustration and force majeure are used synonymously 

in the Indian Legal System. 

 

Initial impossibility occurs when a contract to do an impossible act is entered 

into; the subsequent difficulty arises when a contract entered into becomes 

impossible due to change in the circumstances, or owing to the agreement 

becoming unlawful due to a specific Statute/law14. 

 

The term ‘impossibility’ as used under Section 5615 cannot be applied in a literal 

sense. It is necessary to adopt a practical approach to interpret the term. It is 

also imperative to remember that Section 5616 lays down a positive law, and it 

does not leave to the intention of parties to determine the circumstances of 

impossibility17. 

 

Therefore, to invoke force majeure under Section 5618, the following 

requirements are essential: 

 

a. There must be a valid contract between the parties; 

b. The contract is yet to be performed; 

c. Performance of the contract becomes impossible due to law or change 

in circumstances. 

 

  

																																																								
14S. 56, Indian Contract Act, 1872. 
15S. 56, Indian Contract Act, 1872. 
16 S. 56, Indian Contract Act, 1872.  
17Satyabrata Ghose V. Mugneerambangur And Company And Ors., AIR 1954 SC 44. 
18S. 56, Indian Contract Act, 1872. 
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EVOLUTION OF DOCTRINE OF FRUSTRATION 

 

A. English Common Law 

 

The Doctrine of Frustration has its genesis in Taylor v. Caldwell19, an English 

case in which, a music hall that was agreed to be let out on specified days was 

accidentally burnt by fire. It was held that such a contract had an implied clause 

that a breach due to destruction of the subject matter or material alteration to 

the foundation of the contract may be excused. It is to be noted that the Indian 

system does not enforce the force majeure clause unless it has expressly been 

mentioned in the agreement. It simply cannot be implied. 

 

The doctrine of frustration has been held to be “a device by which the rules as to 

absolute contracts are reconciled with a special exception which justice demands”20. The 

Court, however, does not enjoy the power of modifying or altering the 

contracts. But in case of unexpected event or change in circumstances, a 

possibility not contemplated by the parties, the Court can look into what the 

parties, as fair and reasonable men would have presumably intended and agreed 

upon, that concerned their rights and liabilities21. Thus, the reasonable man’s 

test was put into use. The Doctrine of Construction was developed in 

subsequent cases, and the intention of the parties in the construction of a 

contract is taken into consideration. 

 

In a case where the appellants pleaded frustration of contract, they couldn't 

transport certain goods through their usual route (i.e., Suez Canal), which was 

closed to traffic on account of the Anglo-French war with Egypt. The House 

of Lords observed that, though the usual route was closed to traffic, the 

appellants could have used an alternative way to get the goods delivered. The 

appellants, therefore, failed to successfully plead frustration of contract22. 

																																																								
19 Taylor V. Caldwell, 3 B&S 826 (1836, House Of Lords). 
20Hirjimulji V. Cheong Yue Steamship Co. Ltd., AC 497 (1926, House Of Lords). 
21 Deal V. Nelson, Donkin & Co., 6 AC 38 At 5 (1881, House Of Lords)  
22Tsakiorglou & Co Ltd V Noblee & Thorl GMBH, AC 93 (1962, House Of Lords) 
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English law treats such cases as cases of frustration. However, in India, these 

cases are dealt under Section 32 of the Indian Contract, 1872, which deals with 

contingent contracts and the Courts look at the provisions of the Indian 

Contract Act, 1872, to interpret the clauses and implications of a particular 

agreement.  

 

B. Indian Legal System 

 

The Doctrine of Frustration included under Section 5623 has been studied in 

great detail in the case of Satyabrata Ghose v. Mugneeram Bangur and Company 

and Ors.24 The doctrine of frustration comes into play when the very foundation 

of the contract becomes null. In those circumstances where this section cannot 

be made applicable, we can look at the English Common Law through which 

the doctrine has seen the evolution. However, it must be remembered that the 

English Law only occupies a substantial value in our legal system25. 

 

‘Force Majeure’ means extraordinary events or circumstance beyond human 

control such as an event described as an act of God (like a natural calamity) or 

events such as a war, strike, riots, crimes (but not including negligence or wrong-

doing, predictable/seasonal rain and any other events specifically excluded in 

the clause). Force Majeure does not absolve a party of his liabilities but instead 

suspends performance for such duration26. 

 

VV Srinivasa Iyengar, J. observed that mere showing of a force majeure clause 

in a contract by a party is not sufficient for him to escape contractual liability. 

It is imperative that evidence is established to show that the real reason or cause 

for non-performance was due to circumstances beyond the control of the 

																																																								
23Indian Contract Act, 1872 
24Satyabrata Ghose V. Mugneerambangur And Company And Ors., AIR 1954 SC 44. 
25Satyabrata Ghose V. Mugneerambangur And Company And Ors., AIR 1954 SC 44. 
26 Manual For Procurement Of Goods, 2017, Department Of Expenditure, Ministry Of Finance, Government Of 
Indiahttps://Doe.Gov.In/Sites/Default/Files/Manual%20for%20Procurement%20of%20Goods%202017_0_0.Pd
f, Last Seen On 23/07/2020 
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parties or party so pleading27. The Doctrine of Frustration cannot successfully 

be pleaded unless the fundamental basis of the contract is altered28. 

 

From my understanding, I would conclude that the Doctrine of Frustration 

absolves parties of their liabilities only when there is such material alteration in 

the foundation of the contract, that it makes it impossible for the parties to 

perform their part of the obligations. Frustration does not see difficulties in 

performance. Even onerousness is not sufficient to excuse a party from non-

performance of the contract. It merely sees if the foundation of the agreement 

is still intact. The parties shall be absolved of their liabilities only if the whole 

contract or a substantial portion of it becomes impossible to perform, or in 

other words, impracticable by some cause for which neither was responsible29. 

 

Summarizing below are the questions considered by the Courts before invoking 

force majeure: 

 

1. Whether the party proves the impossibility of performance of the 

contract? – If yes, frustration may successfully be pleaded. 

 

2. Whether the change of circumstances is a permanent or a temporary 

situation? – In the case of a temporary position, the contract is merely 

suspended and not voided. 

 

3. Whether there are alternative forms of performance of the contract? – 

The alternative ways of performance may well be complicated; it may 

even be onerous. However, if the performance of the contract can be 

achieved by alternative means, then the party ought to perform his part 

of the agreement. 

  

																																																								
27 Edmund Bendit And Ors V. Edgar Raphael Prudhomme, AIR 1925 Mad 626.  
28 Energy Watchdog And Ors V Central Electricity Regulatory Commission And Ors (2017) 14 SCC 80  
29Tamplin Steamship Co. Ltd. V. Anglo Mexican Petroleum Products Co. Ltd., 2 AC 397 (1916, House Of Lords) 
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TYPES OF CONTRACTS 

 

While dealing with the force majeure clause, contracts may be divided into three 

kinds: 

  

1. Contract in which force majeure clause is well articulated – Such a 

contract would include the following details: short-term implication 

such as waiver of liabilities for a certain period, long-term impact dealing 

with termination of the contract, and in case of the occurrence of a force 

majeure event, the process to be followed may also be clearly indicated. 

In such cases, the Courts will not be required to interpret the terms of 

the contract as it is obvious. However, the Courts will consider if the 

clause may be invoked to completely absolve the parties of their 

liabilities under the contract, thereby, rendering the contract void. 

However, it must be noted that each case is determined by its own facts 

and circumstances. 

 

2. Contract in which force majeure clause is loosely worded – The vaguely 

worded clause might have expressions such as “Act of God includes 

…… but is not limited to …” – In such cases, the Court takes into 

consideration the facts and circumstances of that case in determining if 

the event falls under the loosely worded force majeure clause and 

decides if the plea of force majeure should be allowed. 

 

3. A contract which does not contain a force majeure clause – Since force 

majeure arises purely out of contract, in the absence of such a provision 

and case of an event dehors the agreement, the Court cannot apply force 

majeure to absolve parties of their liabilities or even suspend the 

contract for a temporary period.  
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COVID-19 

 

When the novel coronavirus originated in the Wuhan District of China in 

December 2019, no one ever contemplated that it would become a pandemic 

and that India would have to be subject to an extended lockdown. 

 

In an unprecedented turn of events, a one-day nation-wide lockdown was 

imposed on 21/03/2020. Subsequently, a 21-day national lockdown, 

commencing on 22/03/2020 was imposed. There was even a lockdown version 

2.0 and version 3.0 during which only ‘essential goods’ were allowed to be 

transported. There were severe implications for all sectors. Daily wage workers 

and migrant labourers were affected. People faced a loss of employment and 

employment prospects. The economy crashed, several companies shut, 

investment withdrawn, potential investors backed out, demand for goods and 

services reduced drastically. Among all these issues, contracts could not be 

performed. 

 

The Ministry of Finance, Department of Expenditure, Procurement Policy 

Division, Government of India, vide its notification No.F.18/4/2020-PPD 

dated 19/02/2020 declared the Covid-19 situation as a natural calamity and 

clarified that the force majeure clause might be considered in proper cases30. 

 

The Covid-19 situation has been recognized as a case of force majeure. 

However, whether the situation would warrant justification for non-

performance or breach of a contract depends on the facts and circumstances of 

each case. Every breach or non-performance cannot be justified or excused 

merely on the invocation of the pandemic situation as a force majeure condition. 

The Court would have to take into consideration the conduct of the parties 

before the outbreak, the deadlines that were imposed in the contract, the steps 

that were to be taken, the various compliances that were required to be made 

																																																								
Ministry Of Finance, Department Of Expenditure, Procurement Policy Division, Government Of India, Office 
Memorandum, Available At Https://Doe.Gov.In/Sites/Default/Files/Force%20Majeure%20Clause%20-FMC.Pdf, 
Last Seen On 24/07/2020. 
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and only then assess as to whether, genuinely, a party was prevented or can 

justify its non-performance due to the epidemic/pandemic31. 

 

The Delhi High Court in Halliburton Offshore Services Inc v. Vedanta Limited 

and Ors further observed that “it is the settled position in law that a Force Majeure 

clause is to be interpreted narrowly and not broadly. Parties ought to be compelled to adhere to 

contractual terms and conditions, and excusing non-performance would be only in exceptional 

situations. As observed in Energy Watchdog (supra), it is not in the domain of Courts to 

absolve parties from performing their part of the contract. It is also not the duty of Courts to 

provide a shelter for justifying non-performance. There has to be a 'real reason' and a 'real 

justification' which the Court would consider to invoke a Force Majeure clause”32. 

 

‘Force-majeure’ means an act of God, War, Insurrection, Riot, Civil 

Commotion, Strike, Earthquake, Tide, Storm, Tidal Wave, Flood, Lightning, 

Explosion, Fire and any other happening which the lessee could not reasonably 

prevent or control.33 

 

In a 2003 Hong Kong case34, the tenant of a flat in Amoy Gardens tried to 

invoke the force majeure clause on the ground that the Hong Kong government 

quarantined the building in which the flat was located during the SARS epidemic 

and as a part of the quarantine, the residents of the building were isolated at 

remote locations35. The lease, however, could not be avoided on the grounds of 

frustration and the Hong Kong Court held that in the context of a two-year 

fixed-term lease, the isolation order duration of 10 days was insufficient to 

frustrate the contract because it did not significantly alter the nature of the 

																																																								
31Halliburton Offshore Services Inc. V. Vedanta Limited And Ors., OMP (I) (COMM.) No. 88/2020 And Ias. 3696-
3697/2020 (High Court Of Delhi, 29/05/2020). 
32Halliburton Offshore Services Inc. V. Vedanta Limited And Ors., OMP (I) (COMM.) No. 88/2020 And Ias. 3696-
3697/2020 (High Court Of Delhi, 29/05/2020). 
33Md. Serajuddin V. State Of Orissa, AIR 1969 Ori 152. 
34Li Ching Wing V. Xuan Yi Xiong, 1 HKC 353 (2004, Hong Kong Court). 
35 Contract Law In Hong Kong, An Introductory Guide, HKU Press, Available At 
Https://Hkupress.Hku.Hk/Pro/Con/1597.Pdf, Last Seen On 24/07/2020. 
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outstanding contractual rights or obligations from those that the parties could 

reasonably have contemplated36. 

 

Surprisingly, even England, a country which has been involved in two World 

Wars and seen multiple instances of force majeure, has not in a single case of 

tenancy agreements allowed the force majeure clause or Doctrine of Frustration 

to be pleaded successfully. 

 

 

  

																																																								
36Stephenson Harwood Covid-19 Insights: Commercial Leasings In Hong Kong Stephenson Harwood, Available At 
Https://Www.Shlegal.Com/Docs/Default-Source/News-Insights-Documents/Covid-19-Commercial-Leasing-In-
Hong-Kong-V2.Pdf?Sfvrsn=229e135b_0, Last Seen On 24/07/2020. 
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CONCLUSION 

 

Though the performance of several contracts has been affected due to the 

lockdown, the lockdown is merely a temporary state. The economy would 

subsequently experience at least semi-normalcy that makes the performance of 

the contract possible. Therefore, the parties cannot simply be allowed to absolve 

themselves of their liabilities, something which has already been agreed upon in 

the contract. Accordingly, it can be concluded that the Court does not allow a 

party to invoke force majeure simply because such a clause exists in the contract. 

Moreover, as the world has now witnessed a force majeure event of such 

magnitude in recent times, the force majeure clause ceases to an inconsequential 

one, added for mere formality. I believe that the future generations would be 

smarter while wording a force majeure clause instead of leaving it loose, and 

waiting for the judiciary to interpret it for them. 


