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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  
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HINDU TESTAMENTARY SUCCESSION IN 

PRE-INDEPENDENT INDIA 
-HARSHITA CALLA* 

 

ABSTRACT 

 

This paper traces the evolution of wills and testamentary succession from the evidence of the 

first recorded will till the pre and post-independence legislations that codified testamentary 

succession in Hindus and other communities. Wills were earlier seen as going against the system 

and understanding of the Hindu Joint Family, but with the changing times testamentary 

succession started gaining popularity. There is also a discussion on how Social Engineering 

done by the British helped in generating more social acceptance for testamentary succession, 

which was coupled with the passing of certain judgements that favoured the same. The paper 

concludes with a brief discussion on the Indian Succession Act of 1925 and Hindu Succession 

Act of 1956.  

 

Keywords: Testamentary Succession, History of wills, Legislations, 

Judgements.  
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HISTORICAL PERSPECTIVE 

 

Testamentary succession or wills are a part of inheritance and in essence, a will 

is just a “legal document that sets forth the wishes of the testator regarding the 

distribution of his/her property”.1 Though this medium of inheritance seems 

like an advancement of westernisation and colonial rule, it has in fact existed for 

many years even before that. One of the earliest documents that give indication 

to testamentary succession is dated to 1606 A.D.2  

 

This testament envisaged the provisions for the succession with regard to the 

custody of the temple, idols and library.3 This document was written by a close 

associate of the testator and authenticated by 12 witnesses.4 In the ancient times, 

having possession of temples was not only seen as a mark of respect, but it also 

ensured a steady flow of income.  

 

Though the above evidence is indicative of a will, the right or power of a Hindu 

to dispose of property was not provided or recognised by the texts of Hindu 

law, to the extent that there is no word in Indian languages that conveys the 

conception of wills as is understood by modern lawyers.5 The mere idea of 

disposing property which will take effect after the death of a person goes against 

the fundamental principles of a Hindu joint family.6 

 

  

																																																								
1 Lisa Smith, ‘What Is A Will And Why Do I Need One Now?’ (Investopedia, 21 April 2010) 
Https://Www.Investopedia.Com/Articles/Pf/08/What-Is-A-Will.Asp#Citation-2.  
2 Tarapada Mukherjee & J. C. Wright, ‘An Early Testamentary Document In Sanskrit’ (1979) 42/2 Bull. Of The Sch. 
Of Oriental And Afri. Stud., Uni Of Lon. 297, 297. 
3 Tarapada Mukherjee & J. C. Wright, ‘An Early Testamentary Document In Sanskrit’ (1979) 42/2 Bull. Of The Sch. 
Of Oriental And Afri. Stud., Uni Of Lon. 297, 297. 
4 Tarapada Mukherjee & J. C. Wright, ‘An Early Testamentary Document In Sanskrit’ (1979) 42/2 Bull. Of The Sch. 
Of Oriental And Afri. Stud., Uni Of Lon. 297, 297. 
5 Gochhayat, Sai Abhipsa, 'Social Engineering By Roscoe Pound': Issues In Legal And Political Philosophy 
SSRN, Ssrn.Com/Abstract=1742165.  
6 Gochhayat, Sai Abhipsa, 'Social Engineering By Roscoe Pound': Issues In Legal And Political Philosophy 
SSRN, Ssrn.Com/Abstract=1742165. 
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ANXIETIES OF DIFFERENT CULTURES  

 

Although the first recorded evidence of a will in Hindu personal law is dated to 

1606 A.D., wills have existed in the human society even before that; the earliest 

place where this phenomenon can be seen is in Ancient Rome. It is said that 

“Roman society, as a whole, made wills” and that intestacy was seen as et nullum 

testamentum which can roughly be translated to ‘not desirable’.7 This goes to show 

that wills as a form of succession have been desirable throughout the ages and 

this can be attributed to a number of reasons, the main one being that 

testamentary succession ensures clarity and a seamless distribution of wealth 

and property after a person’s death.  

 

Despite the benefits of wills, the anxieties of making a disposition of wealth and 

property have been pointed out by the writers on Hindu law, as such a method 

of inheritance is seen to go against the principles of a joint Hindu family.8 One 

of the main fundamentals of a Hindu joint family is a presumption of jointness 

and testamentary succession at its root may seek to break this jointness as the 

testator may end up dispensing his property as per his personal liking. He has 

the right to completely alienate the property out of the family or even not 

include close blood relations. This can not only lead to internal struggle within 

the family, but people may ask for partition more often in fear of not getting 

their ‘fair’ share in a will.  

 

SOCIAL ENGINEERING 

 

As time progressed, people started realising the benefits of wills and the practice 

of Hindus keeping wills has increased in the modern times, with wills finally 

receiving sanction of the Judiciary and Legislature.9 In 1831 in Bengal the 

validity of wills for Hindus was completely recognised, but remained a disputed 

																																																								
7 Yaakov Stern, ‘The Testamentary Phenomenon In Ancient Rome’ (2000) 49/4 Historia: Zeitschrift Für Alte 
Geschichte, 413, 416.  
8 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5.  
9 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
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issue outside Bengal; that is, in Madras and Bombay.10 The first will was 

recognised in Madras in the year of 1860 with the case of P. Narrainsvami Chetti 

v P. Arunachella Chetti, as far as it regarded disposing of self-acquired property. 

This came as a big leap forward in the formalising and creating social acceptance 

for wills.  

 

The act of using law as a tool for social change is not new and has been coined 

as ‘Social Engineering’ – a theory which was propounded by Roscoe Pound.11 

Roscoe Pound put forward this theory with the intention to maximise human 

welfare in situations where there is a conflict of ideas which seek to work for 

the benefit of individuals.12 In the context of wills and testamentary succession 

a similar process was followed with gradual steps being taken to formalise wills 

either by judgements in particular cases or by passing of legislations. Such Social 

Engineering may receive backlash during the time it is being carried out, but can 

have long term benefits to the society as a whole.  

 

As early as 1793 the Governor-General in Council began to specify regulations 

to the legislature which forced it to, if not sanction, then recognise wills among 

Hindus.13 Sections 5 and 6 of Regulation XI (Ben.) of 1793 gave Hindus the 

right to bequeath or transfer his landed estate either by will or declaration 

verbally or in writing to any person.14 This legislation though did not have the 

desired effect as wills were still regarded with distaste and for them to gain bona 

fide formalisation would take over 100 years.  

 

RELEVANT PAST JUDGEMENTS 

 

The wave of pre-independence judgements that favoured testamentary 

succession regarding wills started soon after the Narrainsvami Chetti v P. 

																																																								
10 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
11 Gochhayat, Sai Abhipsa, 'Social Engineering By Roscoe Pound': Issues In Legal And Political Philosophy 
SSRN, Ssrn.Com/Abstract=1742165. 
12 Gochhayat, Sai Abhipsa, 'Social Engineering By Roscoe Pound': Issues In Legal And Political Philosophy 
SSRN, Ssrn.Com/Abstract=1742165. 
13 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
14 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
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Arunachella Chetti case was established by the Privy Council’s Judicial Committee 

in the North Western Provinces which allowed Hindus to dispose of property 

by the medium of wills.15 The first reported cases were in 1846 and 1862 with 

the case of Rewan Persad v Radha Beeby and Nana Narain Rao v Hurree Panth Bhao, 

respectively. Such cases play a large role in formalising new social changes that 

people would otherwise be sceptical about.  

 

In 1867, the case of Babbo Beer Pratab Sahu v Maharajah Rajendra Pratab Sahu which 

was decided in the Privy Council it was held that when it came to the 

testamentary powers of Hindus (who were governed by the Benares School), 

the testamentary power of Hindus does exist and can be exercised – with some 

limits on alienation – even in the parts of India that follow the stricter 

Mitakshara law, and the Hindu without male descendants can dispose of  his 

separate and self-acquired property either movable or immovable by the way of 

will and a Hindu who has male descendants can dispose of his self-acquired 

movable property while being subject to the restriction that he cannot wholly 

disinherit any of his descendants. 

 

The conditions pertaining to the alienation of property re-assert the dogma that 

testamentary succession goes against the principles of a Hindu Joint Family. The 

mere fact that conditions restricting alienation were being passed along with 

progressive judgements that gave Hindus the right to testamentary power, 

points to the idea that property is considered to be co-owned till partition has 

taken place and with testamentary succession partition effectively takes place at 

the death of the person according to his wishes, rather than the rules laid down 

by the sources of Hindu laws, which are considered to be sacrosanct and derive 

their legitimacy from the scriptures.  

 

  

																																																								
15 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|6 

STATUTES AND LEGISLATIONS 

 

The Governor-General in Council passed an Act in 183816 which applied certain 

provisions to wills made after 1st February, 1839 by people whose property 

could not pass to their representatives by the law of England without letters of 

administration being obtained in one of her Majesty’s Supreme Courts of 

Judicature.17 The clauses of this Act are similar to the ones contained in the 

Indian Succession Act of 1865, and while the Indian Succession Act was not 

applicable to Hindus, the Act of 1838 was applicable to all classes.18  

 

When the Indian Succession Act of 1865 was still under consideration it was 

suggested at one point that the rules regarding testamentary succession be 

extended to natives of India as well, but this proposition was soon rejected as 

Sir Henry Maine who pointed out that “sufficient information was not before 

the Council to justify an immediate extension in that direction”.19 Steps were 

taken to gain more information on the subject and eventually the Hindu Wills 

Act of 1870 was passed.20 

 

Until the commencement of the Hindu Wills Act 1870, customary law was 

followed and Hindus could make wills either in writing or orally, which were 

known as ‘nuncupative wills.’21 After the enactment of the Hindu Wills Act, for 

a will to be valid Hindus had to make a will or codicil in writing which had to 

be signed and attested.22 However, this Act was applicable only within specified 

territories and to wills or codicils which were made or executed on or after 1st 

September 1870.23 This was a ground-breaking legislation as it was a blanket 

legislation which would be applied throughout the territory of India and 

																																																								
16 Act XXV Of 1838. 
17 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
18 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
19 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
20 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
21 Sunita Shivdasani V Geeta Gidwani & Anr. ILR (2007) I Delhi 832.  
22 Sunita Shivdasani V Geeta Gidwani & Anr. ILR (2007) I Delhi 832. 
23 Sunita Shivdasani V Geeta Gidwani & Anr. ILR (2007) I Delhi 832. 
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formalise a practice that was slowly but rapidly gaining popularity among 

Hindus.   

 

A Hindu may make a nuncupative will either for his movable or immovable 

property as there is no transaction in Hindu law that requires for a will to be 

made in writing.24 Such wills have received a very critical eye of the law since 

they offer a substantial opportunity for fraud or perjury.25 For an oral will to be 

considered as a valid will it has to be proved that the testator had testamentary 

intention along with the intention to make a nuncupative testament.26 Strict 

proof is required to show that the testator wanted a nuncupative will to be made 

and executed.27 

 

In a situation where there is a question on the testamentary capacity of someone, 

the burden of proof to prove that the testator was of sound mind and capacity 

lies on the propounder of the will.28 If it can be established that the testator was 

insane before the date of the will, the propounder has to prove that at the time 

of making the will, the testator was of sound mind or at least in the stage of 

lucid intervals.29 This is provided since there is great incentive for people to 

force the testator to take advantage of the mental unsoundness of the testator 

and make or modify an existing will to their benefit. As can be seen there is 

great burden on the testator and the person propounding the will to ensure that 

the conditions laid down to make a valid will are followed and there is no 

loophole left which can be exploited.  

 

In 1881, a new Bill was introduced in the Legislative Council that would be 

applied pan India and replace the Hindu Wills Act and the Probate and 

Administration Act.30 The purpose of such an Act would be to provide certain 

																																																								
24 Standish Grove Grady, A Manual Of Hindu Law For Students And Practitioners (Published 1871, Wildy & Sons) 100. 
25 E. B. B, ‘Wills: Requisites Of A Nuncupative Will’ Cali Law Rev., 4 (2) (1916) 168, 169, DOI: 10.2307/3474754, 
Date Accessed 12th May 2020.  
26 E. B. B, ‘Wills: Requisites Of A Nuncupative Will’ Cali Law Rev., 4 (2) (1916) 168, 169, DOI: 10.2307/3474754, 
Date Accessed 12th May 2020. 
27 Mahabir Prasad V Mustafa AIR 1937 PC 174. 
28 Ganapath Rao V Vasant Rao AIR 1932 Bom 588. 
29 Ganapath Rao V Vasant Rao AIR 1932 Bom 588. 
30 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
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guidelines for the execution, revival, attestation, interpretation and the probate 

of wills for Hindus and Buddhists.31 The reason that such a bill being introduced 

can be seen as landmark effort as it signifies that there was gaining public 

support for testamentary succession, and by legalising it, it would work to the 

overall benefit of the society. It also removes the ambiguity and confusion 

surrounding the procedure that is to be followed in the making and execution 

of wills, and there is a less chance of vagueness and such provisions being 

misused.  

 

For the bill to be close to the reality of that time and also to get an overall idea 

about the ground realities and perception of the people, opinions were collected 

by the various Commissioners and government officers, private individuals 

along with town and village elders among others.32 The main aim of this exercise 

was to ascertain the extent to which testamentary power had been recognised 

throughout British India, and it was found that in the Punjab and Oudh regions, 

although, the right of testation was rarely exercised, the practice of making wills 

was expanding at a rapid speed.33 

 

Another relevant Act that we need to briefly consider is, The Succession 

Certificate Act of 1889, and is not a fiscal statute in any sense of the word.34 The 

aim of the act was said to be “to facilitate the collection of debts on successions 

and afford protection to parties paying debts to the representatives of deceased 

persons”. 35 S.14 of this act provided that a sum of money be deposited for every 

application for a succession certificate – the sum being equal to probate duty 

which was payable under the First Schedule of Court Fees Act (1870).36 Thus, 

the Succession Certificate Act merely ensured that the court fees is paid and this 

provision has been carried forward in the Indian Succession Act 1925.37 

 

																																																								
31 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
32 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
33 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
34 In Re: Ranchhoddas Govinddas Banatwala (1976) 78 Bom LR 219.  
35 In Re: Ranchhoddas Govinddas Banatwala (1976) 78 Bom LR 219. 
36 In Re: Ranchhoddas Govinddas Banatwala (1976) 78 Bom LR 219. 
37 In Re: Ranchhoddas Govinddas Banatwala (1976) 78 Bom LR 219. 
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MODERN DAY LEGISLATIONS 

 

The Indian Succession Act of 1925 superseded all the above mentioned Acts 

and is applicable even today. This Act applies to wills and codicils made by 

Hindus, Sikhs, Jains and Buddhists throughout India, with some restrictions.38 

Part V of the Act is applicable to Hindus as is laid down by Section 57.39 

Schedule III of this Act states the provision regarding testamentary succession 

– being subject to the modifications and restrictions that are specified.40 While 

it is true that certain provisions have been adopted from the British it has been 

observed that while deciding cases, the Indian statute has deviated from the 

rules and principles laid down in England.41  

 

One of the main criticisms of this Act is that it has not been updated to keep 

up with the Hindu Succession Act of 1956 which deals with Hindu intestate 

succession; any reference made is scanty and there is more material to be found 

with comparison to English law.42 It has been almost 100 years since this Act 

was passed, and more than 70 years since independence. The provisions of 

personal laws laid down by the British need to be revised and reworked to meet 

the changed times of India today. Such revamping is important so that the 

colonial legacy is left behind and the rules regarding personal laws are modern 

with regard to India.  

 

The history of testamentary succession in India traces long back to almost 400 

years ago and in the Roman Society many centuries before that. This is just more 

evidence that points to the fact that making of wills has always been a desirable 

practice to humans, while also ensuring that the last wishes of the testator are 

fulfilled. While it was earlier believed that wills are against the Hindu Joint 

																																																								
38 Indian Succession Act, 1925. 
39 Indian Succession Act, 1925. 
40 Indian Succession Act, 1925. 
41 Mahmood J. In Bachman V Bachman DLR 6 All 583. 
42 Mahmood, Tahir, “Reviewed Work: P. L. Paruck’s The Indian Succession Act, 1925. Sixth Ed. By V. V. Raghvan” 
Jour. Of The Ind. Law Inst. 21 (2) (1979), 
Http://14.139.60.114:8080/Jspui/Bitstream/123456789/16607/1/030_P.L.%20Paruck%27s%20the%20Indian%2
0Succession%20Act%2C%201925%20%28280-284%29.Pdf.  
 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|10 

Family but with the passing of various legislations and judgements and through 

the process of (unintentional) Social Engineering by the British, wills have 

become an accepted from of succession in India today. 


