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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 

Corpus Juris: The Law Journal 
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HOW EMPOWERED IS THE GOVERNOR, 

TRULY, IN PRACTICE?  
-MIRIAM SOLOMON* 

 

ABSTRACT 

 

In the case of Nabam Rebia and Bamang Felix v. Deputy Speaker, Arunachal Pradesh, 

Legislative Assembly and others1, it was pondered upon how much power a Governor possesses. 

Although laid out in the Constitution so very clearly, over the years, there have been dynamic 

shifts from that position which altered the very basis of those powers assigned to them. This 

leads to what one would call a dilution in the fundamental feature of our Constitution, and a 

paradigm shift. Why such drastic language, one would wonder? However, at the end of this 

commentary, the readers would be able to appreciate the same. 

 

In this case commentary, the author aims to achieve in laying out a detail oriented, justified 

analysis that allows the readers to understand the relevance of this case. It will follow a sequence 

of laying out the basic backdrop and then further becoming comprehensive with analysis which 

would be of utmost importance in order to appreciate this case all the more. Why this subject 

attained the momentum it did, is partly owed to the fact that the overwhelming BJP led nation 

had to give into the Congress’s actions and demands, after the Court ruled against them. 

Wherein a Governor and Deputy Speaker acted in contradiction of their otherwise elaborately 

laid out powers, the Court passed the following judgment and the reasoning behind it, would 

be covered herein. 

 

Keywords:  Governor, Power, Politics, Democracy. 

 

 

    

																																																								
* Student, 5th Year, BBA LL.B. (Hons.), Symbiosis Law School, Pune. 
1(2016) 8 SCC 1. 
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FACTS 

 

In the setting of the case, the Speaker was the cousin of the then Chief Minister.  

 

The new Governor was appointed on June 1, 2015. This led to the discord 

between the parties. This further led to two Indian National Congress (“INC”) 

MLAs sending in their resignation letters, which were then accepted on October 

6, 2015. 

 

They were then effectively removed from the House. This led to a change in 

the composition of the 60-member House, in which initially there were 47 INC 

MLAs and 13 non INC MLAs. Due to the issues and differences that arose, 

there were 21 members who rebelled; this then led to the House not having a 

valid split. 

 

The remaining 13 non INC MLAs being unhappy, then moved a motion to 

remove the new Speaker which was presented on November 19, 2015, along 

with the 6th scheduled meeting to be held earlier than the decided date to ensure 

that there is a discussion and decision on the removal of the Speaker.  

 

There being a general principle of a 14 days’ notice period, under Schedule X, 

which had expired on December 3, 2015, owing to the fact that the Speaker and 

Chief Minister not informing the Governor about the same, no action could be 

taken. 

 

This fuelled the rebel members who got out of control, to a point that they 

became uncontrollable, which led the ruling party to file a petition against them, 

seeking to disqualify them. 

 

With the order dated on December 9, 2015, the Governor rescheduled the 6th 

meeting earlier than the set date, without consulting the council of ministers, 

exercising his powers under Article 174 of the Constitution. 
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Coated with the powers laid out in Article 175(2) powers, he sent the following 

messages to the assembly as agenda to be set and completed in the meeting: 

 

1) The resolution of the removal of Speaker to be decided upon. 

2) There being no adjournment of the meeting until the above issue was 

decided upon, and that this issue should be the 1st matter in the agenda. 

3) Ensuring that the Speaker could not alter the house composition until 

the meeting was over. 

 

The Governor had sought after legal advice after sending out the message and 

had found out that these messages were in fact illegal, however, that did not 

change the situation as he did nothing to rectify the error.   

 

Further, the Speaker, on his accord, altered the composition of the House by 

disqualifying the non INC on December 14, 2015, which was then reported in 

the Arunachal Pradesh Gazette published on December 15, 2015.  

 

With all the chaos happening around, the Deputy Speaker had arranged for an 

informal meeting outside and quashed the disqualification order passed by the 

Speaker, with another order dated on December 16, 2015. 

 

A new Leader of the House was then chosen, as the Chief Minister and the 

government had claimed to lost confidence in the House, on December 17, 

2015. 

 

The High Court with an interim order dated December 17, 2015 had stayed all 

the impugned orders till the next meeting was February 1, 2016, after which the 

High Court had dismissed the Writ Petitions. 

 

Appealing the orders thereafter, the Supreme Court set aside the impugned 

orders by the Governor, restoring status quo. 
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ISSUES 

 

• What exactly are the Governor’s powers in terms of when he can exercise 

it in his own discretion? When is he expected to consult the aid of Council 

of Ministers? Which stands as more dominant- Article 163(1) or 163(2)? 

• When can the Governor exercise his powers in relation to the House under 

Article 174? 

• When can the Governor exert or put into practice his rights under Article 

175 in relation to sending messages to the State Legislature? Further, why 

are Governors not allowed to participate in the process of removal of the 

Speaker or disqualification of MLAs under Schedule X? 

• Is a Speaker, against whom lies a removal motion, allowed to exercise his 

power of disqualification?  

 

CONTENTIONS RAISED 

 

APPELLANT 

 

• The Governor is only permitted to call the House for a cause after 

consulting with the Chief Minister, the Council of Ministers and the 

Speaker. He is only permitted to authorize such an act if and when the Chief 

Minister no longer has a majority support, for which a floor test should have 

been conducted.  

• The Governor is not a part of the State Legislative Assembly and therefore 

cannot get involved with any matter related to the Legislative Assembly, be 

it a mere determination or the disqualification of members. 

• Only the Speaker is cloaked with the prerogative to handle the subject of 

disqualification of an MLA. 

• The changing of the date of a meeting for which the date had been fixed is 

in direct violation of the rules framed under the Constitution and is hence 

invalid.  
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• The decisions of the Governor and Deputy Speaker can and must be 

subjected to Judicial Review and there would be no such fictitious 

protection provided to them regarding the same. 

 

RESPONDENT 

 

• They contended that the Governor was acting in bona fide interest to fulfil 

his duty of ensuring smooth constitutional functioning. 

• He has the power to making decisions in his discretion without any aid and 

advice as per Article 163(2). 

• The Governor has the right and responsibility to call the State Legislature 

to order or to hold a meeting as per Article 174. 

• Since it was public knowledge that the Speaker had indulged in 

unconstitutional-like behaviour, it would seem apt to not have them 

participate or possess the power of disqualification. 

 

JUDGMENT AND CASE ANALYSIS 

 

This judgment dealt with certain questions to which the answers previously had 

seemed ambiguous. For this, it is well known. This judgment was also relied 

upon by the nine rebel Uttarakhand Congress MLAs, including their former 

Chief Minister Vijay Bahuguna, who shared a similar pleading, for a stay on their 

disqualification by the speaker. 

 

The judgment delivered was as follows: 

 

• The changing of dates of the 6th session from the set date to a prior date 

by the Governor was considered to be in direct violation of Article 163 

and Article 174 of the Constitution and hence was dismissed. 

• The Court also quashed the order of the Governor that passed on the 

messages which directed the Assembly to conduct itself in a specific way 
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during the 6th session, as it was in violation of Article 163 and Article 

175 of the Constitution. 

• All the decisions taken by the Assembly after following the orders issued 

by the Governor would also be set aside as those orders itself were 

invalid, hence the decisions made by the members would be considered 

as unsustainable.  

• With the above passed orders by the Court, it was to be ensured that 

status quo ante would be restored. 

• The Court clearly laid out the three exceptional cases in which the 

Governor is allowed to act without the advice of the Council of 

Ministers:  

• Discretion expressly conferred by the Constitution  

• Discretion conferred under the Constitution, which implies the rules 

made under the Constitution such as the Rules of Procedure. 

• Prior laid out cases by the Courts wherein such discretion was permitted 

to be practiced.  

 

In this case, Justice Lokur also went on to elaborate on how B.N. Rau himself 

had been wary of the importance of the distinction between discretion and 

individual judgment of the Governor while inserting Article 163 in the first 

draft, as they imply and attract very different results. For this reason, they 

ensured that this distinction is still maintained and has been incorporated in the 

Constitution under Article 371-A, Article 371-H and mentioned in the Sarkaria 

Commission Report.  

 

They also laid out in this case through Justice Misra's separate judgment that 

was passed earlier that dealt with the issue of whether the Speaker can disqualify 

members under Schedule X after the 14 days’ notice of the resolution of 

removal. It was reiterated through cases such as M Nagaraj and Ors. v UoI2. This 

implied that the Constitution should and would further on be read in a purposive 

rather than literal manner in order to sustain democracy.  

																																																								
2AIR 2007 SC 71. 
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Under Article 181(2), it has been laid down that the Speaker is allowed to take 

part in the proceedings, speak and vote on the resolution as well, which implies 

that the Constitution does not exclude the Speaker from taking part in the 

proceedings of the House while the resolution for his own removal is being 

passed.  

 

Therefore, it can be conclusively stated that the 14-day proviso had been 

introduced as an opportunity to defend himself when the resolution was being 

debated in the assembly. This is based on the principle of “Rule of Law”. 

However, in this case, the Speaker used such a power to disqualify members to 

ensure that the debate when in his favour. Keeping this in mind, it only seemed 

to follow that the Court had to ensure that such an act of the Speaker cannot 

be allowed.3 

 

To bench also reiterated that the Governor must keep clear of any political 

favours and benefits. The question as to who should or should not be a leader 

of a political party is a political question, and to be dealt with by the party itself and 

not the Governor. This is backed by the Constitution as it does not lay out any 

such provisions either. Although the action of the Governor in bringing the 

political situation to the president’s notice was justified, that did not imply that 

he was allowed to engage through his constitutional position and exercise his 

constitutional authority to resolve the issue. 

 

The judges also said it was open to the Governor to take into consideration the 

views of a breakaway group, as in Schedule X, a breakaway group that comprises 

no less than two-thirds of the members of the concerned legislature party is 

considered as legitimate. However, in this case, the breakaway group comprised 

21 members, while the Congress had 47 MLAs in the prevailing 60-member 

assembly, which meant that it did not meet the requirement. Recourse could 

only be taken in case of a constitutional crisis, such as when there is loss in 

																																																								
32017; Lex Populi, CCAL. Sakshi Pawar. Role Of Governor During Imposition Of President’s Rule. Issue-2, 2017. 
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confidence in the Assembly by the Government loses the confidence of the 

assembly.4 

 

“The words “all the then members”, demonstrate an expression of definiteness. Any change in 

the strength and composition of the assembly, by disqualifying sitting MLAs, for the period 

during which the notice of resolution for the removal of the speaker [or the deputy speaker] is 

pending, would conflict with the express mandate of Article 179(c), requiring all “the then 

members” to determine the right of the speaker to continue,” it said.5 

 

PROBLEMS/ ISSUES NOT DEALT WITH6 

 

• The judgment did not refer to the merger that took place between the 

rebels’ faction comprising of 30 MLAs (who constituted two-thirds of 

the Congress’s strength of 45 in the assembly) with the People’s Party 

of Arunachal (PPA).  

• The judgment, that arose from months of hearings, will nonetheless 

remain significant and make a difference to the political structure of the 

Indian democracy. Although the Bench reserved its judgment on 

February 22, after the hearings were complete, it took almost five 

months to deliver its judgment, an inordinate delay that many felt did 

not give relief to the aggrieved party. 

• The Bench appeared helpless when the Centre imposed President’s rule 

in the state during the hearing of the case on January 26. The Court also 

seemed indifferent when on February 19, towards the close of the 

hearings, the government revoked President’s rule and paved the way 

for the installation of a puppet regime, with the support of defectors. 

 

  
																																																								
4J. Venkatesan, Blow to Modi as Supreme Court Upends ‘Congress Mukt’ Arunachal Pradesh, URL link: 
https://thewire.in/51258/blow-to-modi-govt-sc-restores-congress-regime-in-arunachal-pradesh/. 
5PTI, Ex-Arunachal Speaker Nabam Rebia Moves SC For Review of Historic Verdict, URL link: https://thewire.in/52935/ex-
arunachal-speaker-moves-sc-for-review-of-historic-verdict/. 
6Venu Sundaram, The Congress’s Masterstroke in Arunachal Was a Retrospective Vindication of the SC’s Judgment, URL link: 
https://thewire.in/52514/the-congresss-masterstroke-in-arunachal-was-a-retrospective-vindication-of-the-supreme-
courts-judgment/.  



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|9 

CONCLUSION 

 

The reason why this judgment becomes all the more pertinent till date is 

considering the current issues that have been coming up to the courts in the in 

current times, these include the matters relating to those of Vajubhai Vala 

(Governor of Karnataka), Kamal Nath’s government (that of Madhya Pradesh), 

and the most recent Sachin Pilot case, which are being discussed in brief in the 

following paragraphs. 

 

In the case of Vajubhai Vala, he had sworn-in B.S. Yeddyurappa as Chief 

Minister, when the latter clearly did not have a majority behind him. The 

Supreme Court in its previous judgments7 as well has established that only a 

person with the support of the majority or the one most likely to have one, is 

whom the Governor must call and he does not have a right to raise concerns 

relating to the how such majority has been formed.  

 

“If a political party, with the support of other political parties or other MLAs, stakes claim 

to form a government and satisfies the Governor about its majority to form a stable government, 

the Governor cannot refuse formation of government and override the majority claim because of 

his subjective assessment that the majority was cobbled by illegal and unethical means. No 

such power has been vested with the Governor. Such a power would be against the democratic 

principles of majority rule. (The) Governor is not an autocratic political ombudsman. If such 

a power is vested in the Governor and/or the President, the consequences can be horrendous.” 

8 

 

Taking the above verdict into light, it becomes evident that he was in the wrong, 

legally as democracy rests on the principle of majority; thereby, negating the 

majority and helping the minority party, that is the BJP, which is his own party, 

and hence violating the principle of constitutional propriety. 

Kamal Nath’s attempts were more of a frantic last minute attempt at keeping 

the INC in power, out of which one of the employed methods included writing 

																																																								
7 S.R. Bommai v. Union Of India, 1994 SCC (3) 1; Rameshwar Prasad & Ors v. Union Of India & Anr., (2005) 7 SCC 625. 
8 Rameshwar Prasad & Ors v. Union Of India & Anr., (2005) 7 SCC 625.  
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to the Governor Lalji Tandon seeking the sacking of six cabinet ministers, who 

were loyal to Jyotiraditya Scindia (a former MP for INC, who had resigned). 

With all the manipulation in order to tweak the numbers in their favour, the 

entire decision and outcome of the situation was dependant on the Governor 

and the Speaker. Had the courts not laid out previous verdicts, they may not 

have had a governing factor, which cannot be used as a defence anymore. And 

the most recent Sachin Pilot case wherein he was disqualified along with other 

Congress MLAs by the Speaker which is being contested before the Supreme 

Court, with this matter being of utmost important to them, because together 

they could make or break the majority party. 

 

Having mentioned the above three examples, from these it gives the impression 

of the collaborative functioning of the three pillars of democracy – the judiciary, 

executive and legislature – seemingly having collapsed. Expected to uphold 

constitutional values, the torchbearers of the three wings have recently clashed. 

The tussle between an assertive judiciary and a reticent government, each trying 

to stress their independence in relation to their roles and responsibilities, has 

consequently ushered in unprecedented chaos. 

 

“It [the Arunachal judgment] is the victory of the constitution. It reinforces the theory 

of separation of powers that we have. It keeps the other wing in check. If one wing 

makes a mistake, the other wing steps-up and corrects it. The judgment, I feel, is a 

very positive interpretation of the constitution. 

 

What we saw in Uttarakhand and Arunachal Pradesh was a blatant and 

unprecedented abuse of the law. It not only violated the federal structure but also 

attacked India’s democratic edifice. Why the government cannot concentrate on 

governance is incomprehensible. The judgment is the third slap on the government’s 

face – the first was the NJAC, then came Uttarakhand and now it is Arunachal,” 

said Jaiswal.”9 

 

																																																								
9Ajoy Ashirwad Maharashtra, How The BJP Has Fuelled a Judiciary-Government Face-Off, URL link: 
https://thewire.in/51577/bjp-has-fuelled-judiciary-government-face-off/. 
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Dr. Ambedkar once again cautioned10,  

 

“The clause is a very limited clause; it says: “except in so far as he is by or under this 

Constitution.” 

 

Therefore, Article 143 will have to be read in conjunction with such other 

Articles which specifically reserve the power to the Governor. It is not a general 

clause giving the Governor power to disregard the advice of his ministers in any 

matter in which he finds he ought to disregard.” 

 

The Court observed that "the actions of the Governor were certainly not in the language 

of the law or the spirit of parliamentary democracy and responsible government". Its 

judgment is a significant addition to the jurisprudence dealing with the 

constitutional relationship between the Government, the state legislatures, and 

the Courts. 

																																																								
10 Dr. B. R. Ambedkar, Constituent Assembly Debates, Article 137, Volume VIII, 1 June, 1949 Part I.  


