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INEQUALITY OF POWERS IN THE PROCESS 

OF APPOINTMENT OF ARBITRATORS 
-IREESHA JETHANANDANI* 

 

ABSTRACT 

 

The provisions of the Arbitration and Conciliation Act, 1996 of India reflects the full range 

of powers given to the parties to the dispute that promotes the party-centric approach of the 

alternative dispute resolution mechanism and makes it distinct from the traditional litigation 

process. However, the autonomy of parties in the arbitral process has led to various conflicts 

and challenges about the impartiality and independence of the arbitral tribunal. There have 

been challenges concerning unequal powers given to the parties in the process of composition of 

the arbitral tribunal that impacts the entire course of Arbitration. This article seeks to address 

the importance of neutrality of arbitrators in the arbitral process and the legality of unilateral 

appointments of sole arbitrators and the judicial journey of unilateral arbitration agreements. 

Further, the validity of quasi unilateral appointments would also be addressed, and the 

developments in Indian case laws concerning the same would be analyzed. 

 

Keywords: Arbitration And Conciliation Act, Party-Centric, Arbitral Process, 

Impartiality, Independence, Arbitral Tribunal, Unequal Powers, 

Neutrality, Unilateral Arbitration Agreements.  
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INTRODUCTION 

 

The foundation of Arbitration worldwide is the autonomy and freedom given 

to the parties of the dispute concerning the composition of the arbitral tribunal, 

selection of the place of Arbitration, determining the procedure of Arbitration 

etc. Hence, party autonomy plays a vital role in the success and popularity of 

Arbitration as an alternative dispute resolution mechanism. Party autonomy is 

the guiding principle in determining the procedure that must be followed in 

international commercial Arbitration.1 

 

In addition to avoiding courtroom proceedings, parties can decide on issues 

such as the place of arbitration, the applicable law, the language of the 

arbitration, the composition of the arbitral tribunal, and the confidentiality of 

the proceedings.2 Further, the parties are free to determine the number of 

arbitrators and to agree on a procedure for appointing the Arbitrator or 

arbitrators as per Section 10 and Section 11 of the Act respectively. The parties 

have also been bestowed upon the power under the Act to challenge the 

appointment of an arbitrator the procedure of which would also be determined 

by the parties themselves. 

 

The notion of party autonomy in Arbitration has various limitations and is not 

absolute. "Though, party autonomy is the base of the Arbitration agreement, it 

can be criticized on many grounds such as public policy, natural justice etc. 

Further, what we can say regarding party autonomy is power makes a man 

corrupt and absolute power makes a man absolutely."3 

 

Arbitration is a quasi-judicial process, and hence one of the fundamental 

principles of international commercial Arbitration is the impartiality and 

independence of arbitrators during the arbitral process.4  Hence, independence 

																																																								
1 A. Redfern And M. Hunter, With N. Blackaby And C. Partasides, Law And Practice Of International Commercial 
Arbitration, 4th Edition, 2004 At P. 265 
2 Julian M. Lew Et Al., Comparative International Commercial Arbitration, Para. 1-3 (2003). 
3 Jamshed Ansari, Party Autonomy In Arbitration: A Critical Analysis, Researcher (2014) 
4Alamnaser, Independence And Impartiality In International  Arbitration-An Assesment,  National  Commissioner, 
International  Chamber Of Commerce Bangladesh (May,2004) 
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and impartiality of arbitrators are emphasized to be the core principles of the 

arbitral process that must be ensured to give effect to a fair arbitration.  

 

The power given to the parties under Section 11 of the Act to freely determine 

the procedure for an appointment has been challenged in various cases and has 

consequently been limited to meet with the objectives of the Act.  

 

UNILATERAL APPOINTMENT OF ARBITRATORS: CURRENT 

POSITION OF LAW 

 

"The majority of arbitral institutions and national laws, as well as soft law 

instruments have specific provisions which require that every arbitrator must 

be, and must remain impartial and independent throughout the arbitral process, 

from appointment to the final award."5 

 

The Arbitration and Conciliation Act, 1996 of India has also stressed upon the 

same by way of Section 12(1) which calls for disclosure in writing by prospective 

arbitrators of any circumstances such as the existence of any past or present 

relationship with or interest in any of the parties, whether direct or indirect 

which is likely to give rise to justifiable doubts as to his independence or 

impartiality. 

 

The Act further provides the opportunity to the parties to challenge an 

arbitrator if justifiable doubts exist as to his impartiality or if he does not possess 

the required qualifications.6 Section 12(5) of the Act clearly stipulates that any 

person whose relationship with the parties or counsel or subject matter of the 

dispute falls under the categories laid down in the Seventh Schedule, such a 

person would then be ineligible to be appointed as an arbitrator. 

																																																								
Https://A.Storyblok.Com/F/46533/X/E807ea077a/Independence-And-Impartiality-In-International-Arbitration-
An-Assessment-Naser-Alam-2004.Pdf  Accessed On 24th July, 2020. 
5Magdalena Prus, Independence And Impartiality In Arbitration, Perpective, (2017), Https://Www.Probyn-
Miers.Com/Perspective/2017/10/Quis-Custodiet-Ipsos-Custodes-Who-Will-Guard-The-Guards-Themselves-Or-
Who-Will-Guard-The-Guards-Themselves-Independence-And-Impartiality-In-Arbitration/ Accessed On 26th July, 
2020.  
6Section 12(3) Of Arbitration And Conciliation Act, 1996 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|4 

The question of unilateral appointment of a sole arbitrator arose in various cases 

before the Supreme Court and the High Courts. The unilateral appointment 

would necessarily mean that one of the parties to the dispute would be given 

the absolute power to appoint an arbitrator of their choice without involving 

the other party in the entire process of appointment. Such an appointment can 

be made by way of inserting one-sided or unilateral option clauses in the 

arbitration agreement or the contract signed by the parties. These clauses 

typically feature in contracts with Government entities or public sector 

undertakings, empowering them to appoint one from among their ranks to 

arbitrate disputes involving them, thereby creating an inherent bias in the 

arbitration process7.  The validity of such an appointment was questioned in 

various cases. 

 

In TRF Ltd. v. EnergoEngg Projects Ltd8, the questions that arose before 

the Hon'ble Supreme Court of India were that whether a person who becomes 

ineligible by law to arbitrate upon the dispute occurred between the parties 

would be eligible to nominate a person as an arbitrator. 

 

In the instant case, the contract signed by the parties stated that in case of a 

dispute concerning the terms of the agreement, the conflict would be referred 

to Arbitration of the Managing director of the respondent or his nominee. 

Therefore, such a clause gave effect to unilateral appointment by the 

respondents. 

 

The Hon'ble Supreme Court addressed the issue in hand. Clearly, it stated that 

court is not concerned with the disclosures by the Arbitrator or the aspect of 

objectivity or impartiality or any such circumstance. It is merely concerned with 

the question of whether the Managing Director who has become ineligible by 

law to be appointed as an arbitrator can nominate another as an arbitrator or 

																																																								
7Moazzam Khan And Tanisha Khan, NPAC's Arbitration Review: Validity Of Unilateral Appointment Of Arbitrators: 
Indian Courts Blow Hot And Cold Bar And Bench, (May 4, 2020) 
Http://Www.Nishithdesai.Com/Fileadmin/User_Upload/Pdfs/NDA%20In%20The%20Media/News%20Articles
/200504_A_NPAC_Arbitration_Review.Pdf Accessed On 26th July, 2020 
8TRF Ltd. V. Energoengineering Projects Ltd, (2017) 8 SCC 377 
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not. Further, this particular case has been distinguished by other situations as 

the managing director is the sole named Arbitrator and has been given an 

additional power to nominate an arbitrator in his place if required. The Hon'ble 

Court concluded that once an arbitrator has become statutorily ineligible, such 

a person cannot be given the power to nominate another arbitrator as well. This 

decision of the Apex Court was based on the principle “Qui facit per aliumfacit per 

se” which means “what one does through another is done by oneself”.  

 

In DK Gupta and Anr v RenuMunjal 9, the Delhi High Court distinguished 

the arbitration clauses of the present case and the one in TRF Ltd. It stated that 

the clause of the former gave a choice to one of the parties to appoint an 

arbitrator unilaterally and not to an employee of the party as in the TRF case. 

It, therefore, held that such an appointment would be valid as the Act does not 

restrain a party to appoint an arbitrator.  

 

In Bhayana Builders Pvt Ltd v. Oriental Structural Engineers Pvt Ltd and 

Ors10 The Delhi High Court distinguished from the case of TRF Limited. It 

held that if the parties to the dispute mutually agree to give the power to one of 

the parties to appoint an arbitrator unilaterally, then such an agreement should 

be respected, and such an appointment would be valid. The court emphasized 

on the importance of party autonomy in the arbitral process. It reiterated the 

guidelines given by the Law Commission concerning developing a more party-

centric approach in Arbitration. The court stated that if a person has become 

ineligible to arbitrate, then this does not take away the right of that person to 

nominate another arbitrator who is independent and impartial merely by the 

application of Section 12(5) of the Arbitration and Conciliation Act, 1996. The 

court further stated that if this were to be the intention of the legislature, then 

it would have been clarified by way of amendments. 

 

																																																								
9DK Gupta And Anr V Renumunjal, 2017 SCC Online Del 12385 
10Bhayana Builders Pvt Ltd V. Oriental Structural Engineers Pvt Ltd And Ors, (2018) 249 DLT 619 
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The Delhi High Court in the case of Kadimi International Pvt Ltd v. Emaar 

MGF Land Ltd11 and in Sriram Electrical Works v. Power Grid 

Corporation of India Pvt Ltd12, upheld the notion of party autonomy and held 

that the 2015 amendment and S.12(5) of the Act do not have effect of taking 

away the right of a party to unilaterally appoint an arbitrator.  

 

Even after the Hon'ble Supreme Court addressing this issue in the TRF Ltd v 

EnergoEngg Projects Pvt Ltd, there were still judgments given by High Courts 

distinguishing from the said case and upholding the appointments by persons 

who were statutorily ineligible to be appointed as an arbitrator. One of the 

reasons for the same was that the Hon'ble Court in the TRF case did not express 

its view on the aspect of impartiality or objectivity of the Arbitrator that was 

appointed by the Managing Director of one of the parties. They only stated that 

they are concerned with the issue of whether a statutorily disqualified arbitrator 

can appoint an arbitrator himself. But somewhere it can be inferred that this 

decision comes from the perspective that such a Managing Director being an 

employee of one of the parties would be interested in the outcome of the 

dispute and hence, there may be grounds of bias in the process of appointment 

of an arbitrator.  

 

However, this reason or basis of holding the appointment as invalid was not 

explicitly stated or expressed by the Hon'ble Apex Court in the TRF judgment. 

Due to this certain High Courts misinterpreted the object and purpose of the 

decision and distinguished from the said decision on the ground that an 

employee of a party or the party himself has the right to nominate and appoint 

an arbitrator as per the 1996 Act. 

All of the different interpretations and views expressed by the courts concerning 

this issue was settled by the landmark judgment of the Hon'ble Supreme Court 

in Perkins Eastman Architects DPC &Anr v. HSCC (India) Ltd.13 In this 

case, the question that arose before the Hon'ble Supreme Court was that 

																																																								
11 Kadimi International Pvt Ltd V. Emaar MGF Land Ltd, 2019 SCC Online Del 9857 
12 Sriram Electrical Works V. Power Grid Corporation Of India Pvt Ltd, 2019 SCC Online Del 9778 
13Perkins Eastman Architects DPC &Anr V. HSCC (India) Ltd, 2019 SCC Online SC 1517 
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whether the power given to the Chairman and Managing Director of the 

respondent to unilaterally appoint a sole arbitrator was valid as it was asserted 

by the applicant that such an appointment would be made by someone who is 

interested in the outcome of the dispute and it would consequently negate the 

aspect of impartiality which is one of the prerequisite of the process of 

appointment as per the Arbitration and Conciliation Act, 1996. The court 

clarified and inferred from the decision given in the TRF judgment that the 

grounds or basis on which this court gave its decision in the TRF judgment was 

that the Managing Director is an employee of one of the parties would be 

inclined towards that particular party and would be interested in the outcome 

of the dispute thereby creating apprehensions of bias in the process of 

appointment of an arbitrator. The court recognized that this being the objective 

behind invalidating the appointment by an ineligible arbitrator would 

consequently disentitle even the parties to the dispute or any other authority to 

appoint an arbitrator because they have an interest in the outcome of the 

conflict. The Hon'ble Court also stressed upon the situations and clauses that 

specifically allow unilateral appointments of a sole arbitrator where one of the 

parties which is given a choice would have the complete power to chart out the 

course of the dispute resolution process and such an appointment would not be 

valid as it violates the provisions and objectives of the amendments to the 

Arbitration and Conciliation Act, 1996. 

 

LEGALITY OF QUASI UNILATERAL APPOINTMENTS 

 

Even though it can be said that the position with respect to unilateral 

appointments of sole Arbitrator has been settled by the Perkins Judgment of 

the Apex Court, however in the author's opinion somewhere, the object behind 

such decision is not being fulfilled, and there still prevails inevitable concerning 

the procedure of appointment of arbitrators. While the law is now clear on the 

validity of the unilateral appointment of a sole arbitrator by a party, there is still 

uncertainty when it comes to the validity of quasi-unilateral appointments.14 

																																																								
14 Himanshu Raghuvanshi & Umang Bhat Nair, Quasi-Unilateral Appointment Of Arbitrators: Where Did India Get 
It Wrong, IRCCL( June 14, 2020)  
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Quasi Unilateral appointments are being carried out by way of several 

arbitration clauses that in some way negate the principle and purpose established 

in the Perkins case.  

 

Quasi Unilateral Appointments are those as per which arbitrators are appointed 

or nominated by way of a panel that is formulated by one of the parties and the 

other party is given a choice to nominate an arbitrator from the said panel. The 

validity of these appointments has been questioned in various cases. The 

Hon'ble Supreme Court addressed this issue inVoestalpineSchienen GmbH v. 

Delhi Metro Rail Corpn. Ltd15, which came prior to Perkins. 

 

In this case, the arbitration agreement between the parties stated that the 

arbitrators would be appointed by way of a panel of five names that would be 

provided by the DMRC and the petitioner would be given a choice to select 

their nominee arbitrator from the said panel. The petitioner questioned the 

validity of such procedure of composing the arbitral tribunal. It was argued in 

the said case by the petitioner that "the very fact that the panel of the arbitrator consisted 

only of serving or retired engineers of government departments or public sector undertaking 

defied the neutrality aspect as they had direct or indirect nexus/privity with the respondent and 

the petitioner had a reasonable apprehension of the likelihood of bias on the part of such persons 

appointed as arbitrators, who were not likely to act independently and impartially." 

 

The Hon'ble Apex Court, in this case, stressed upon the fact that "independence 

and impartiality of the arbitrator are the hallmarks of any arbitration proceedings and rule 

against bias is one of the fundamental principles of natural justice which applied to all judicial 

and quasi-judicial proceedings"16 They also stated that these principles could not be 

negated simply by way of an agreement or a contract between the parties. 

However, they upheld the validity of the procedure in the said case because the 

members of the panel provided by the respondent were not the employees, 

consultants or advisers of the respondent and merely because they have worked 

with the Central Government or public sector undertakings does not make them 

																																																								
15Voestalpineschienen Gmbh V. Delhi Metro Rail Corporation Ltd, (2017) 4 SCC 665 
16Supra Note 9 
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ineligible to be appointed as arbitrators as they are not even remotely connected 

with either of the parties. Also though the court upheld the validity of the 

procedure, however, they issued guidelines concerning formulating a panel that 

is "broad-based" and gives a free choice to both the parties to nominate from 

the entire board recorded and further such a board should comprise of more 

independent individuals to promote the principles of natural justice. 

 

As the abovementioned case came before the landmark judgments of Hon’ble 

Supreme Court in TRF Ltd and Perkins, it was apprehended that the position 

and validity of such quasi unilateral appointments would change post the two 

decisions of the Apex Court. However, the decision of the Hon'ble Apex Court 

in the case of Central Organisation for Railway Electrification v. ECI17 in 

2019 again created ambiguity concerning such quasi unilateral appointments. 

 

The question that was raised in this case was that whether the procedure of 

appointment of an arbitrator by way of a panel of retired railway officers would 

be valid and whether it would violate Section 12(5) of the Act. It was argued by 

the respondents that the said panel consisted of members that were employees 

or ex-employees of the appellant and hence are statutorily ineligible to be 

appointed as arbitrators. However, the Hon'ble Supreme Court stated that the 

ratio given in the TRF judgment of this court would not be applicable in the 

present matter as the power of the appellant to nominate the arbitrators and 

formulate the panel is being counterbalanced by choice given to the respondents 

to also select any of the two nominees from the same panel. 

 

QUASI UNILATERAL APPOINTMENTS LEAD TO UNEQUAL 

POWERS OF PARTIES  

 

It is the author's opinion that this practice of quasi unilateral appointments that 

has now also be validated by Hon'ble Supreme Court is creating a somewhat 

unclear and ambiguous position concerning the objective behind the 

																																																								
17Central Organisation For Railway Electrification V. ECI, 2019 SCC Online SC 1635 
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amendments to the Arbitration and Conciliation Act, 1996. As emphasized by 

the 246th Law Commission report, impartiality and independence are the pillars 

of the arbitral process18 in furtherance of which the Hon'ble Apex Court 

invalidated unilateral appointments of a sole arbitrator in Perkins. However, 

after the decision in the Railway Electrification judgment, the objective of the 

Perkins judgments also seems futile. It is highly crucial to understand the 

rationale behind the decision in the Perkins case, which was to deprive every 

person or authority who is interested in the outcome of the dispute to appoint 

an arbitrator unilaterally. In Voestapline and Railway Electrification judgments, 

even though the composition of the arbitral tribunal is being done by way of a 

panel of nominees and both the parties are being given a choice to select their 

respective nominees that still gives an upper hand to the party who is 

formulating the said panel. It is pertinent to note that it is possible that such a 

party would select those members to be a part of such a group that would incline 

towards this particular party. Hence, it cannot be ascertained whether such a 

panel consists of independent or impartial arbitrators. Further, by merely giving 

a choice to the other party to select its nominee from the said panel does not 

counterbalance the powers of both the parties as the party formulating the 

board still has the complete authority to chart out the discourse of the dispute 

resolution process. 

 

The Delhi High Court in Afcons Infrastructure Pvt Ltd v Rail Vikas Nigam 

Ltd19 also disregarded the process of quasi unilateral appointments as they are 

in contradiction with the objectives of the amendments to the Arbitration and 

Conciliation Act and the decision of the Supreme Court in TRF Ltd and 

Perkins. 

 

  

																																																								
18 Law Commission Of India, Report No. 246, Amendments To The Arbitration And Conciliation Act, 1996 (August, 
2014) 
19Afcons Infrastructure Pvt Ltd V Rail Vikas Nigam Ltd, 2017 SCC Online Del 8675 
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CONCLUSION 

 

The objective in furtherance of which the amendments to the Arbitration and 

Conciliation Act, 1996 were introduced in 2015 was to strengthen the principles 

of natural justice in the arbitral process and to create a fair and impartial dispute 

resolution mechanism to enhance the pro-arbitration approach of the parties. 

However, elements of bias and unequal powers given to the parties tends to 

weaken the faith of the parties in the process of Arbitration and leads to further 

litigation which was to be avoided by way of the amendments in 2015. 

 

The position of law concerning unilateral appointments of sole arbitrators has 

been laid down by the Hon'ble Supreme Court and has invalidated such 

appointments to promote neutrality of arbitrators as emphasized by the 246th 

Law Commission Report and aimed at making the arbitral process fair and 

impartial. This judgment was one of crucial decision to further the norms and 

purpose of the amendments introduced in 2015. By way of this, unnecessary 

applications under Section 11(6) of the Act would also reduce that would 

thereby minimize court intervention. 

 

However, the position with respect to Quasi Unilateral Appointments is still 

unclear even though the Hon'ble Apex Court has accepted its validity. It would 

be a waste of judicial time if courts were to analyze the validity of such panels 

on a case to case basis.20 These appointments give the power to one of the 

parties to chart out the course of the dispute resolution process, which was 

specifically negated in the Perkins Judgment of the Hon'ble. Therefore, it is 

carried out in contravention to the objective of the 2015 amendments and the 

earlier decisions of the Hon'ble Supreme Court. It is thereby crucially required 

to settle this conflict and ambiguity and formulate a more fair practical 

approach.  

 

																																																								
20 Ashutosh Ray & Ketul Hansraj, The Legality Of Unequal Arbitrator Appointment Powers In India: The Clarity, 
The Mist, Kluwer Arbitration Blog (March 3, 2020)  
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The author opines that the lack of specialized and independent arbitrators can 

be resolved by making the provisions in the Amendment Act, 2019 effective in 

India concerning incorporation of the Arbitration Council of India and 

developing various Arbitral Institutions.21 "The Law Commission of India in its 

246th Report has noted that ad hoc arbitrations usually devolve into the format 

of a court hearing with the result that adjournments are granted regularly and 

lawyers too prefer to appear in court rather than completing the arbitration 

proceeding. What it therefore recommends is that India needs to promote 

institutional arbitration where a specialized institution with a permanent 

character aids and administers the arbitral process."22  It is crucial to promote 

and establish institutional Arbitration to tackle with the issue of specialized and 

independent arbitrators, minimize court intervention and to strengthen the faith 

of the parties in the process of Arbitration.  

 

																																																								
21Section 43A Of Arbitration And Conciliation(Amendment) Act, 2019 
22 Bibek Debroy & Suparna Jain, Strengthening Arbitration And Its Enforcement In India – Resolve In India, Niti 
Ayog, Https://Niti.Gov.In/Writereaddata/Files/Document_Publication/Arbitration.Pdf Accessed On 15th August, 
2020 


