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journal does not restrict its authors by any specific theme, allowing 
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matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 
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INHERITANCE RIGHTS OF SAME-SEX 

COUPLES 
-ATINDRA PARASHAR* 

 

ABSTRACT 

 

It is not a new fact that homosexuals are at the bottom rung of the ladder in our social pyramid 

and have been discriminated against and penalized since times immemorial, however with time, 

the same has subsided with homosexuality being decriminalised and marriage equality being 

passed in various countries. Since same-sex couples have gained recognition in many countries, 

the same has led to the need for legislation to properly afford to them the rights which are 

enjoyed by their straight counterparts. Therefore, this paper discusses the status of succession 

for same-sex couples in Spain, Catalonia, France, UK, ECHR, USA and India. This 

paper draws ones attention to the personal laws in India and the various lacunas they have 

which enables one to bequeath property to their same-sex partner, we focus on such lacunas 

because same-sex couples are not legally recognized in India thereby having no rights which are 

enjoyed by straight couples. 

 

Keywords: Same-Sex Couple, Inheritance, Pacte Civil De Solidarte, Partition, 

Will, Civil Partnership, Same Sex Partner. 
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INTRODUCTION 

 

Homosexuals have been persecuted for centuries, primarily because of the 

hostile view that most religions adopt towards homosexuality. Both Christianity 

and Islam are averse to the idea of homosexuality. 

“The Leviticus 20:13”1 states that 

 

 “it is abominable for a man to lay with another man as is with a woman, both are to be 

executed.”2 

 

“There is no discussion with regards to the possibility that either one of them 

may have been coerced, according to the Leviticus both have them have been 

defiled.”3 Even in Islam, homosexuality is considered immoral. “Verse (4:16) of 

the Quran dictates that a man guilty of lewdness shall be condemned to death 

unless the man repents. Furthermore, in the Hadith, it is given that the Prophet 

himself had declared that both the passive and the active partner are equally 

guilty.”4 The above-mentioned quotes indicate that homosexuality has been 

looked down upon for centuries. Same-sex couples were denied legal 

recognition as late as the 1970s. 

 

SPAIN AND CATALONIA 

 

Spain and Catalonia legalised same-sex marriage on 1st July 2005 via 

modification the Portuguese civil code regarding the right of marriage. 

However, the first instances of legal recognition of same-sex couples comes as 

																																																								
1 'Friday Essay: The Qur’An, The Bible Nd Homosexuality In Islam' (The Conversation, 2018) 
<Https://Theconversation.Com/Friday-Essay-The-Quran-The-Bible-And-Homosexuality-In-Islam-61012> 
Accessed 11 April 2018. 
2 'Leviticus 20:13 "'If A Man Has Sexual Relations Ith A Man S One Does With A Woman, Both Of Them Have 
Done What Is Detestable. They Are O Be Put O Death; Their Blood Will Be N Their Own Heads.' (Biblehub.Com, 
2018) <Http://Biblehub.Com/Leviticus/20-13.Htm> Accessed 11 April 2018. 
3 'Friday Essay: The Qur’An, The Bible And Homosexuality In Islam' (The Conversation, 2018) 
<Https://Theconversation.Com/Friday-Essay-The-Quran-The-Bible-And-Homosexuality-In-Islam-61012> 
Accessed 11 April 2018. 
4 Ibid. 
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early as the year 1994. This recognition was accorded with the passing of the 

Law of Tenancy.5 It stated that  

 

 “Upon the death of the tenant, the stable partner may be subrogated in the tenant's position 

if cohabitation has lasted two years before the death.”6 

 

“The act clearly states that subrogation of rights includes a homosexual 

partner.”7 However, it is the Catalonian legislation on civil partnerships 

(including heterosexual and homosexual people alike) which is worth studying 

as it describes in great detail the provisions with regards to inheritance especially 

in case of homosexual couples because they were not allowed to marry. Under 

this act, a stable cohabitation was described as- 

 

“a partnership between 2 people (irrespective of their gender) like a marriage 

when- 

 

• They have been together for two years or more 

• They have a common child in course of cohabitation 

• They have their relationship registered through a public deed”8 

 

“The act further provides for situations wherein a civil partnership may come 

to an end i.e. when  

 

a)  breakdown of common life,  

b)  death or declaration of the death of either partner 

c)  marriage of either partner  

d)  joint agreement between the partners formalised in a public 

deed  

																																																								
5 Monica Navarro-Michel, Same-Sex Couples In Spain And 
Catalonia, 42 Int'l J. Legal Info. 47 (2014). 
6 Ley De Arrendamiento Urbano,(LAU,1994). 
7 Monica Navarro-Michel, Same-Sex Couples In Spain And 
Catalonia, 42 Int'l J. Legal Info. 47 (2014). 
8 Catalonian Civil Code, Art.234-1 
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e)  willingness of one partner, notified to the other in an irrefutable 

manner.  

 

Following this, rights regarding splitting of assets, child custody, maintenance 

etc. are the same as that of heterosexual marriage.”9 

 

FRANCE 

 

“France has been a rather homophobic country criminalising same-sex sexual 

activity.”10 Till 1960 all types  of same-sex sexual activity were heavily penalised, 

and it was only later when  the lighter law of indecent exposure replaced this 

draconian law.. It was only after the socialist party came to power in 1997 that 

same-sex civil partnerships were legalised a year later. The law which required a 

PACS (Pacte Civile de Solidarte)11 agreement to be signed marked that fidelity 

was not an integral part of this agreement and all assets and liabilities were jointly 

owned by the couple. As far as inheritance and gifts are considered a tax of up 

to 50% of the value of the estate can be levied and civil partners are given 

primacy. 

 

This is in great contrast to the situation in the 1970s where even though civil 

partnerships were recognised and rights available for civil partners, no such 

provisions were made for same-sex civil partners.  

 

“In the case of, following the death of his same-sex companion, with whom he 

had lived for more than a year, and in whose name the lease was held, the 

applicant, Vilela, asked the lessor to transfer the lease into his name by Article 

14 of the law of 6 July 1989”12. (“Vilela v Mme Weil”13) “In this case, the court 

reasoned that the lease should not be transferred because concubinage (civil 

																																																								
9 Ibid. 
10 Claudina Richards, 'The Legal Recognition Of Same-Sex Couples—The French Perspective' (2002) 51 International 
And Comparative Law Quarterly. 
11 Ibid. 
12 Vilela V Mme Weil Cass 17 D6c 1997, D, 1998, Juris, 11l, Concl. Weber; See Also Djigo, JCP, 11 10093, N' 24, 
1998. 
13 Ibid. 
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partnership) was a reflection of a traditional marital relationship i.e. between 

man and woman. Therefore, the same-sex relationship could not be considered 

as one of concubinage and the same-sex partner could not be considered as a 

concubine Notaire”14 hence distinguishing his case from the provisions of the 

law. 

 

UNITED KINGDOM 

 

Same-sex marriage was declared legal in the United Kingdom with the passing 

of the Marriages (Same-Sex Couples) Act of 201315 and same-sex civil 

partnerships had been given recognition in the year 2004 with the passing of 

“Civil Partnership Act of 2004”16. Under the given act civil partners were given 

the same rights which are accorded to spouses in a heterosexual relationship. 

“However, partners of the same-sex couple have had a claim for inheritance 

from an earlier date. Section 1B Clause b of the Inheritance (Provision for 

Family and Dependents) Act”17 provides for same-sex partners to be considered 

as heirs. The Act states that: 

 

“A person if for the whole of the period of two years ending immediately before 

the date when the deceased died the person was living- 

 

a) In the same household as the deceased 

b) As the civil partner of the deceased”18 

that person may apply to the court for an order under section 2 of this Act on 

the ground that the disposition of the deceased’s estate effected by his will or 

the law relating to intestacy, or the combination of his will and that law, is not 

such as to make reasonable financial provision for the applicant.19 

																																																								
14 Ibid.. 
15Marriage (Same Sex Couples) Act 2013' (Legislation.Gov.Uk, 2020) 
<Https://Www.Legislation.Gov.Uk/Ukpga/2013/30/Enacted> 
16 Civil Partnership Act 2014 Legislation.Gov.Uk, 2020) 
<Https://Www.Legislation.Gov.Uk/Ukpga/2013/30/Enacted> 
17 Shazia Choudhry And Jonathan Herring, European Human Rights And Family Law (Hart 2013). 
18 Inheritance (Provision For Family And Dependents) Act 1975, Sec 1(B). 
19 Inheritance (Provision For Family And Dependents) Act 1975, Sec 1(E). 
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However, it is necessary that the relationship was publicly acknowledged. In the 

case of Haynes v Badger20 a same-sex partner was denied the right to claim a 

share in the deceased person estate on account of the fact the “couple’s 

relationship was clandestine, and they had gone to great lengths to keep their 

relationship a secret. While delivering the judgement the court also added that 

a civil partnership of the nature that it requires public acknowledgements and 

its lack thereof in the given situation made the appellant ineligible to inherit.”21 

 

EUROPEAN COMMISSION OF HUMAN RIGHTS 

 

“In the seven contracting states of the European Commission of Human Rights 

ie Spain, Portugal, Netherlands, Belgium, Sweden, Iceland and Norway. In these 

countries along with newer members such as the United Kingdom, Austria and 

the Republic of Ireland”.22 As contracting members, all these states are required 

to have at least some form of registered civil union however the rights and 

protection accorded to same-sex couples in each country differs greatly. 

 

For example, Austria has still not recognised same-sex marriages as can be seen 

in the case of “Schalk and Kopf v. Austria”.23 In this case, the plaintiffs were 

not allowed to have their marriage registered as Same-sex marriages were not 

recognised by the Austrian Government. When this case was brought in front 

of the ECHR then it was held that according to the agreement of the ECHR, 

while article 12 did not preclude same-sex marriage it could not coerce a 

member state to legalise same-sex marriage. However, one benefit accruing 

form this judgement was that the ratio of “Wilkinson v. Kitzinger”24 was upheld 

i.e. same-sex couples were included in the definition of ‘family life’ as defined 

in ECHR. The judgement stated that 

 

																																																								
20 Haynes V Bedger [2008] EWHC 1587 (Fam) 
21 Haynes V Bedger [2008] EWHC 1587 (Fam) 
22 Jens M. Scherpe, 'SAME-SEX COUPLES HAVE FAMILY LIFE' (2010) 69 The Cambridge Law Journal. 
23 Schalk And Kopf V Austria [2010] ECHR, Schalk And Kopf V Austria (Application No 30141/04 (ECHR). 
24Wilkinson V. Kitzinger [2006] EWHC 2022 (Fam) 
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“In view of this evolution the Court considers it artificial to maintain the view that, in contrast 

to a different-sex couple, a same-sex couple cannot enjoy "family life" for Article 8. 

Consequently, the relationship of the applicants, a cohabiting same-sex couple living in a stable 

de facto partnership, falls within the notion of "family life", just as the relationship of a 

different-sex couple in the same situation would.”25 

 

This stance has been reiterated in the cases of Burden v. the United Kingdom26 

and Courten v. United Kingdom27. This in return has strengthened the position 

of same-sex couples as far as material terms are concerned. This is to say that 

while same-sex couples are at a disadvantage on issues like child custody and 

adoption they have the same rights as spouses of heterosexual marriage as far 

as issues regarding property ownership, inheritance and maintenance are 

concerned. 

 

UNITED STATES OF AMERICA 

 

One of the first instances of legal recognition of same-sex couples was with the 

recognition of same-sex civil unions in the State of Vermont in the year 2000, 

meanwhile in the case of Goodridge v Public Health Department28, where the 

State of Massachusetts ruled in favour of recognising same-sex marriages. After 

the case of Goodridge in Massachusetts, same-sex couples enjoyed the same 

rights as that of a heterosexual married couple. Meanwhile, under the civil 

unions which were being recognised since the year 2000 in Vermont, same-sex 

couples were entitled to almost all rights which were available to a heterosexual 

married couple, including the right to inherit from your civil partner along with 

spousal privilege in situations where you are asked to testify against your spouse. 

However, after the verdict of the case of Obergefell v Hodges29 in 2015, it was 

held that “it is unconstitutional for a state to declare same-sex marriages illegal 

thus providing all rights of a married couple to same-sex couples.”30 

																																																								
25 Wilkinson V. Kitzinger [2006] EWHC 2022 (Fam) 
26 Burden V. United Kingdom [2006] ECHR 1064, (2007) 
27 Courten V. United Kingdom No. 4479/06, Ecthr 
28 Goodridge V Public Health Department 798 N.E.2d 941 (Mass. 2003) 
29 Obergefell V. Hodges, 576 U.S 
30 Obergefell V Hodges576 U.S 
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INDIA 

 

Since India has not decriminalised same-sex sexual activity till date, therefore, 

same-sex couples don’t get legal recognition in India. This means that same-sex 

partners are not considered legal heirs in India. However, this does not mean 

that a person is barred from inheriting from their same-sex partner. 

 

The three broad categories of laws which govern succession in India are: 

 

• The Indian Succession Act,192931 – For Christians and anyone who 

makes a will 

• The Hindu Succession Act,195632- For anyone who is not a Muslim, 

Christian, Parsi or Jew 

• Muslim personal law- For both Shia and Sunni Muslims 

 

HINDU SUCCESSION ACT 

 

Under Hindu Law, a distinction is made between the types of properties that a 

person may own. The first category is that of separate property. This category 

includes all movable and immovable property which has been acquired by an 

individual through his means or by means of a gift or succession. The second 

category is that of “Joint Family Property”33 34 which is owned by all 

“coparceners (People who are entitled to a share in the JFP by being born in 

that family)”35 in a “Hindu Joint Family”36.  

 

Before the passing of the “Hindu Succession Act”,37 the only self-acquired 

property could be given away through a will as inherited property used to 

																																																								
31 The Indian Succession Act 1929, Sec 1 
32 The Hindu Succession Act 1956, Sec 1 
33 Family That Is Owned Jointly By All Members Of Family.  
34 Sanjay Satapathy, 'Meaning Of The Term ‘Coparcener’ Of HUF' (Incometaxmanagement.Com, 2018) 
<Http://Incometaxmanagement.Com/Pages/HUF/46-Meaning_Of_The_Term_Coparcener_Of_HUF.Html> 
35 Ibid. 
36 Ibid. 
37 Hindu Succession Act 1956, Sec 1 
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convert to JFP at the hands of the third generation. Also, a person was not 

allowed to will away his undivided interest in a joint family coparcenary, 

therefore, there were severe limitations on the rights of inheritance for spouses 

in same-sex partnerships, furthermore, a lack of legal recognition made it even 

more difficult to establish a marital relationship for same-sex couples in India 

between the 19th and 20th centuries. 

 

Even though India did not decriminalise homosexual acts or give legal 

recognition to same-sex couples, post-independence. The passing of the Hindu-

Succession Act38 of 1956 proved to be a major steppingstone towards 

establishing inheritance rights for same-sex couples. Two provisions of the HSA 

which created the lacuna facilitating inheritance in same-sex couples are- 

 

• All property inherited by a person is his/her separate property 

• “Section 30 of HSA provides for a Hindu to make a will of his/her 

separate property and undivided interest in a joint Mitakshara 

coparcenary as per the provisions of the Indian Succession Act of 

1929”.39 

 

The above-stated provisions enable a person to give away their property to the 

person they desire. When “partition or notional partition”40 occurs when a 

person receives a share on the partition and portion through succession. Under 

the present provision, the portion which has been inherited remains “absolute 

property”41 in perpetuity meanwhile the “share received on the partition is 

treated as separate property till the time a new coparcener is added to the line”. 

So, it is possible for a man to the will of his entire property to someone else. 

  

																																																								
38 Ibid. 
39 Sec. 30, Hindu Succession Act 1956 
40 Sec.6, Hindu Succession Act 1956 
41 Sec.14, Hindu Succession Act, 1956 
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Situation 1: 

 

 

 

 

 

 

 

 

 

 

As can be seen in the first case S1 is in the same sex relationship with H1. When 

F dies S1 receives 1/4th (in red) through partition and 1/12th by means of 

succession. Now when he dies S*(who has been adopted) will receive half of it 

through succession(1/8th). The other 1/8th which is retained by S1 can be willed 

away to his partner H* along with the 1/12th (in pink) which he received through 

inheritance from his father F. 

 

Situation 2: 

 

 

 

 

 

 

 

In this situation, S1 does not have an issue so if he wants then he can will away 

the entire share he received, the reason he can do this is that while the 1/12th he 

received through inheritance is his separate property, the share which he got on 

the partition will also pass through succession because S1 is a sole surviving 

coparcener, so if he dies issueless then his estate will pass through succession 

(intestate or testamentary).  
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It has been held in the case of   “Dipo Singh”42 “that joint family property in 

the hands of a sole surviving coparcener adopts the nature of separate property 

therefore when a sole surviving coparcener dies then his property passes 

through succession to his heir”43 or in cases where he had made a will of this 

property (Joint Family Property included) then the property passes to the 

beneficiary as per the directions of the will. 

 

ISLAMIC LAW 

 

Both in Indian law and Islamic Theology homosexuality is looked down upon44 

(the Hadith do unequivocally condemn male homosexual acts. The Qur’an 

(4:16) demands unspecified punishment for men guilty of lewdness together 

unless they repent.)45. Therefore, it comes as no surprise that neither the religion 

nor sharia law makes any provisions recognising same-sex relationships or 

equating them with marital relationships same-sex relationships within the 

Islamic community. As was the case with Hindu Law46, under Islamic law too 

it’s only through a lacuna that people can pass on their property to their same-

sex partners.  

 

Under Islamic law in India, there is no concept of joint family and separate 

property. All movable and immovable assets are owned completely by the 

individual and said person is entitled to transfer it to the person of his or her 

liking, subject to certain conditions and restrictions. 

 

Under Sharia Law, you can either transfer your property through a “will or a 

gift (Hiba or Usufruct)”47. Under Muslim law, you can make a gift of up to 100% 

of your property to any person who is not anti-Muslimism and he can transfer 

																																																								
42 Smt. Dipo V. Wassan Singh,[1983] AIR  846(SC) 
43 Ibid. 
44'Friday Essay: The Qur’An, The Bible And Homosexuality In Islam' (The Conversation, 2018) 
<Https://Theconversation.Com/Friday-Essay-The-Quran-The-Bible-And-Homosexuality-In-Islam-61012> 
Accessed 11 April 2018. 
45 Ibid. 
46 Dinshah Fardunji Mulla And Satyajeet A Desai, Mulla Hindu Law. 
47  Dinshah Fardunji Mulla And Iqbal Ali Khan, Principles Of Mahomedan Law. 
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of a maximum of 1/3rd of their property and if they intended to transfer more 

than that then they need to take consent of the heirs. Therefore, it is technically 

possible for a queer person to transfer his or her property to his/her same-sex 

partner. 

 

INDIAN SUCCESSION ACT 

 

Even though this act was originally meant only for Christians, Parsis and Jews, 

it is also possible for Hindus and Muslims to make a will under the provisions 

of this act and transfer their property to a person of their liking conditional on 

the fact that the beneficiary is domiciled in India. Therefore, under the 

provisions of the Indian Succession Act, a person can bequeath his/her estate 

to his/her partner provided, that they are domiciled in India. 

 

  



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|13 

CONCLUSION 

 

In this paper, I have discussed the status of same-sex couples across the globe. 

It has been seen that great advancements have been made in the field of LGBT 

Rights in the industrialised first world countries like the USA and Western 

European countries. However, as far as Asian countries such as India have a 

long way to go. The reason being a disgust for homosexuals in Indian society 

and the law discriminating against them by penalising same-sex sexual acts. So 

even before we start discussing marriage rights of gays, steps need to be taken 

to bring them under the protection of the law and help assimilate them into 

society. 

 


