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INTERPRETATION AND CONSTRUCTION OF 

CONTRACTS: FROM THE VIEWPOINT OF 

COVID-19  
-SHARMIN KAPADIA AND  

SHAUNAK BHATIA* 

 

ABSTRACT 

 

A contract is the ‘will of the parties’ and to carry out this will at times of a dispute, the courts 

are supposed to identify the intention of the parties. To do this efficiently, they follow various 

rules laid down for the interpretation of contracts as well as use a few rules of interpretation of 

statues as they have a carry-over effect. However, with the changing circumstances especially 

now when the world is witnessing consecutive disasters, with COVID-19 leading the way, 

these rules have to be remodeled to meet the demands of the situation. Terms of a contract have 

to be interpreted in a way such that justice is meted out to the parties who failed to include 

specific contingencies, keeping in mind the established rules. Further, the parties while drafting 

contracts should keep in mind that the events of the near or distant future are a mystery and 

hence they should not keep room for disputes arising out of ambiguity caused due to their failure 

to specify contingencies for unforeseen circumstances in the contract. An all-inclusive force 

majeure clause can help prevent taxing litigation. Through this paper, an attempt has been 

made to reiterate rules of interpretation and construction applicable to a situation that is a 

freak of nature. Further recommendations have been made to ease commercial transactions by 

making sure that certain basic safeguards are kept in mind during the construction and drafting 

of a contract. 

 

Keywords: Interpretation, Construction, Contracts, Pandemic, COVID-19, 

Literal Rule, Ejusdem Generis, Noscitur a sociis. 

  

																																																								
* Students, 5th Year, Pravin Gandhi College of Law. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|2 

INTRODUCTION  

 

Intention to create legal relations by the parties is the understructure and basic 

ingredient of contracts across the globe. Intention to create legal relations is 

defined as an intention to enter into a legally binding contract and this doctrine 

is developed under the English Contract Law and used by other common law 

jurisdictions. However, the Indian Contract Act, 18721 (‘the Contract Act’), 

has not defined ‘intention’ as an essential although, in a multifarious judgment, 

courts have given utmost importance to the intention of parties. The English 

Law gives prominence to the intention of parties. In a notable case before the 

English Court, a riveting matter regarding intention of parties was decided 

upon. Rose and Frank Co. (‘Rose Co.’) and JR Crompton and Bros (‘JR 

Crompton’), entered into a sole agency agreement in 1913 for the sale of paper 

goods in the United States of America (‘USA’). The written agreement 

contained a clause stipulating that it was not a formal nor legal agreement. 

However, it was an “honourable pledge” between business partners. Orders 

were placed by Rose Co. which was accepted by JR Crompton. Before the 

orders were fulfilled, the JR Crompton terminated the agency agreement and 

refused to send the goods, claiming that the 1913 agreement was not legally 

binding and that, consequently, the orders did not create legal obligations. The 

questions that had risen were as to (1) if the sole agency agreement of 1913 

constituted a legally binding contract, and (2) if the orders constituted 

enforceable contracts of sale. It was rightly held that “...to create a contract there 

must be a common intention of the parties to enter into legal obligations, mutually 

communicated expressly or impliedly”2. The intention of parties creates a contractual 

obligation. We need to have a better understanding of the construction and 

interpretation of clauses, to understand the intention and contractual 

obligations. We try to technically define ‘interpretation’ and ‘construction’ and 

tend to depart from words of everyday meaning. 

 

																																																								
1 Indian Contract Act, 1872 (Act 3 of 1897). 
2 Rose and Frank Co v. JR Crompton & Bros Ltd, (1923) 2 KB 261. 
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Although it may be easy to define ‘interpretation’ and ‘construction’, drawing a 

relationship between the two can be a task. One of the reasons being that 

interpretation changes its form with every transaction and legal question at 

hand. While, rules of construction come in varieties, some being the mandatory 

and less familiar rules. But when it comes to the applicability, it is always 

interpretation followed by construction3. 

 

Lawyers across the globe are presumed to possess a basic knowledge of 

interpretation of contracts when they draft contracts and use the domestically 

accepted rules of interpretation to protect the interests of their clients. 

Differences in interpretation while determining the intention of the parties in 

light of various rules of interpretation, and the circumstances at hand during the 

creation and performance of a contract creates a breeding ground for 

misunderstandings which is usually followed by a dispute. These differences 

accentuate when we discuss the usage of statutory interpretations in contracts 

as then the arena becomes boundless as we come across multiple rules of 

interpretation. This situation worsens if after the creation of the obligations and 

during the performance of the obligations, an unforeseen natural or man-made 

calamity occurs leading to utter confusion and exploitation of one party at the 

hands of another. 

 

This paper aims to provide a descriptive understanding of statutory 

interpretations that apply to contracts and rules that have to be kept in mind 

while constructing a contract. With possibilities of natural calamities, 

pandemics, and disasters that mankind faces, there is bound to be a slight 

change in interpretation and construction standards and rules. It has been 

realized that a sentence can be interpreted in multiple ways for which various 

mechanisms and tools of interpretation are available. For instance, when the 

pandemic broke out in India, various notifications by the Government over a 

period of time were released under the provisions of the Disaster Management 

																																																								
3 G. Klass, “Interpretation and Construction in Contract Law”, Georgetown University Law Centre, 3 (2018) available at: 
https://scholarship.law.georgetown.edu/facpub/1947 (Last visited on Aug. 25, 2020). 
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Act, 20054 that created a sense of indecisiveness and uncertainty as to whether 

the Central Government had the power to impose a nation-wide lockdown and 

issue notifications. It was argued that the legislative intent of the act i.e ‘to 

provide for the effective management of disasters’ empowers the 

Government to take all steps necessary to curb the impact of the disease and 

prevent its transmission further.  Keeping in mind the need of the hour, only 

selected principles of interpretation played a greater importance to ensure that 

proper steps were adopted. Hence, focus has been placed to describe key 

interpretative statutory rules, namely being, the literal rule of interpretation, 

ejusdem generis and noscitur-a-sociis and their application in contracts to minimize 

the impact of the current scenario on the transaction so intended to be carried 

on. 

 

CURRENT SITUATION  

 

Novel Coronavirus 2019 (‘COVID-19’) has not only posed a threat to human 

life but also economic stability. Restrictions have been imposed over a majority 

of activities except for those classified as essential services. Instability has been 

noticed in the trade cycle ever since the activities have been distinguished as 

‘essential services’ and ‘non-essential services’. Although with time, the 

restrictions have been relaxed a bit for the ‘non-essential services’, yet it cannot 

be denied that the economy has slowed down. Such uncertainties have 

inarguably caused parties in breaching the contract voluntarily/involuntarily and 

asserting their rights and remedies.  

 

COVID-19 has caused commercial hardship for parties to perform their 

commercial obligation. An impact can be observed on the supply chain, 

production and financial markets. This has given rise to parties opting for the 

very popular Latin term force majeure. As per Black’s Law Dictionary, it is defined 

																																																								
4 Disaster Management Act,2005 (Act 53 of 2005). 
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as ‘superior or irresistible force’5. In contracts, we come across clauses that 

contain words such as “beyond the control of the parties”6.  

 

Parties usually invoke the force majeure clause, assuming that they can get rid of 

the economic burden. But one must bear in mind that neither can the clause be 

widely construed nor does it relieve the party of the financial burden unless the 

disabling event was unforeseeable by the parties while entering into a 

contract7and the event prevents the performance of the core obligation for 

which the contract was entered into. For instance, if there is an economic 

downturn in the market, it cannot be claimed as an unforeseen circumstance.  

 

Usually, force majeure clauses comprise not only the impossibility of performance 

but also the commercial non-viability. Such clauses must be drafted with such 

precision, to avoid any kind of ambiguity. Parties to a contract must ensure the 

existence of the force majeure clause. It is pertinent to note that force majeure is quite 

wide. It contains all artificial and natural unforeseen circumstances. It often 

contains words such as, ‘disease’, ‘other epidemic’, ‘pandemic’, and ‘plague’. If 

the contract is clear about the words, then the Courts can do very little in such 

circumstances. It has to stick to the meaning, although it may dislike the result8. 

In such a case, giving a broader meaning to the terms makes no sense.  

 

INTERPRETATION AND CONSTRUCTION IN CONTRACTS 

 

Two approaches are widely accepted and used while interpreting a contract. The 

first approach is the textualist approach wherein it is believed that parties prefer 

textual rules of interpretation under which the interpreter of a contract 

considers only the contract in its written text. While the second approach is the 

contextualist approach where theorists believe that the interpreter should 

consider all relevant contextual evidence (intention of the parties, the situation 

																																																								
5 Black H., Black’s Law Dictionary, 774 (West Publishing Co., Minnesota, Revised 4th ed. 1968). 
6 Kel Kim v. Central Mkts., 70 N.Y.2d 900, 902 (1987) 
7 Valero Transmission Co. v. Mitchell Energy Co., 743 S.W.2d 658, 660. 
8 Her Highness Maharani Shantidevi P. Gaikwad v. Savjibhai Haribhai Patel, (2001) 5 SCC 101. 
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in which the contract was entered into, etc.)  rather than the written texts for 

interpretation. 

 

While interpreting contracts, the Courts generally give precedence to the 

textualist approach by trying to grasp the ordinary/natural and/or plain/literal 

meaning of the terms.  If this approach leads to vagueness, absurdity, or is in 

contrast with the contract, then the Courts use the second approach and set the 

terms under consideration against the background and/or commercial context 

to find the intention of the parties when they entered into the contract. 

Moreover, the Courts also take the aid of tools of statutory interpretation to 

give meaning to the terms in a contract. 

 

Interpretation of contracts depends upon the intention of parties at the time of 

entering into the contract. When the Courts have to interpret a contract, they 

must strictly adhere to the words, as mentioned and the intention of contracting 

parties. Courts do not have a free hand to alter, add and delete any word from 

the contract as it would destroy the purpose of interpretation. For instance, in 

case of insurance contracts, they must be construed strictly without altering 

nature or else it will muddle with the interest of parties9. The Courts can have a 

liberal approach, but not at the cost of disturbing the true intent of the 

contract10. The ordinary and natural meaning of the words is of great value when 

it comes to interpretation11. While there are no set rules that provide for 

interpreters and contract drafters, there have been a series of precedents, both 

in India and England, from which one can get a grip over the approaches used. 

While dealing with the construction of wordings in a commercial contract, a 

summary of principles has been drawn and condensed briefly for the readers. 

As seen in Novartis Vaccines and Diagnostics Inc. v. Aventis Pharma Limited 12, certain 

rules interpretation and construction were laid down, namely: 

 

																																																								
9 Oriental Insurance Co. Ltd. v. Sony Cheriyan,  AIR 1999 SC 3252. 
10 Export Credit Guarantee Corpn. of India Ltd. v. Garg Sons International,  2013 (97) ALR 195. 
11 Alford & Ors. v. West Bromwich Building Society & Ors. , (1996) EWCA Civ. 862. 
12 2010 (2) ArbLR 85 (Bom.). 
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a) Ordinary Meaning: There is a presumption that words must be 

construed in the ordinary and popular sense. Contracting parties must 

have used the words and phrases that are commonly understood. The 

focus is not to investigate the ‘real intention’ of the parties but the 

language used in the document; 

 

b) Business like Interpretation: Commercial contracts such as insurance 

contracts, should be construed following sound commercial principles 

and good business sense. Longmore LJ rightly stated that a “detailed 

semantic and syntactic analysis of words in a commercial contract is going to lead to 

a conclusion that flouts business common sense, it must be made to yield to business 

common sense”13; 

 

c) Commercial Object: When parties enter into any kind of Joint Venture 

and/or partnership to do particular business and/or to establish 

particular business or company and, accordingly, enter into various 

contracts/agreements, the purpose of entering into the contract is 

termed as the commercial object. The commercial object in the clause 

that is de-briefed and its relationship to the contract as a whole, holds 

relevance in resolving ambiguity and; 

 

d) Construction to avoid unreasonable results: If a clause or a word 

appears to be ambiguous, interpreting it in one way produces a fairer 

result compared to its alternative, then the former shall be applied. 

 

Construction of a contract, has three wings under it, namely being, mandatory 

rule, default rule, and altering rule. The mandatory rule exists when the legal 

state of affairs that applies no matter what legal actors say and do. Default rule 

exists when a legal state of affairs absent evidence of the right person’s or 

																																																								
13 Antaios Cia Navieras SA v. SalenRederierna AB, The Antaios , (1984) 3 All ER 229.  
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persons’ contrary intent. Altering rule-specific the whose saying of what suffices 

to affect one or another change from the default legal state of affairs14. 

 

LITERAL RULE OF INTERPRETATION 

 

Words in a contract or a statute are first understood in their ordinary, natural, 

and proper sense. Sentences are construed according to grammatical meaning 

unless there exists any absurdity or something contrary has been suggested15. If 

a word has been used, it cannot be departed from its natural meaning unless the 

statute or the contract directs so to be done16. Therefore, the meaning cannot 

be departed by the judges in light of their perspective concerning the policy. In 

application, usually one looks at the interpretation, and then the construction 

because legal interpretation serves the construction, the correct approach to 

legal interpretation depends on the applicable rule of construction. However, if 

on reading there exists absurdity, then the Court may choose to give the word 

another meaning or else even the judges are bound to adopt the ordinary Rule 

of Literal Interpretation (‘Literal Rule’). As rightly quoted by Sir Dinshah 

Mulla, “The strict grammatical meaning of words is the only safe guide”17. When we try 

to diversify from the cardinal rule of giving the word a literal meaning, we dive 

into a sea of difficulties which is not easy to fathom. Even the Supreme Court 

has rightly held that departure from the Literal Rule shall be done in rarest of 

rare cases and there must be judicial restraint in this connection18. While 

applying the rule, one must construe the context, the way it is. This rule has 

been vital in usage in the COVID-19 situation.  

 

  

																																																								
14 Ian Ayres, “Regulating Opt-Out: An Economic Theory of Altering Rules”, 121 Yale L.J. 2032 (2012) available at: 
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4701&context=fss_papers( Last visited on Jul. 15, 
2020). 
15 Crawford v. Spooner, (1846) 4 MIA 179 and Grey v. Pearson,(1857) 6 HLC 61. 
16 Attorney General v. Milne,(1914) AC 765 (HC). 
17 Nagendra Nath Dey v. Suresh Chandra Dey, AIR 1932 PC 165. 
18 Raghunath Rai Bareja v. Punjab National Bank, (2007) 2 SCC 230. 
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Application of Literal rule of interpretation in the COVID-19 Pandemic 

 

In March 2020, the Ministry of Home Affairs had issued guidelines19 stating a 

list of services that were permitted to be functional. It provided for a temporary 

closure of commercial establishments except for essential services and 

encouraged home delivery to minimize the movement of the public. Delivery 

of vital goods for survival mainly included food, pharmaceuticals, medical 

equipment through e-commerce. One cannot perceive electronics and beauty 

products as an essential service. To understand what essential service means, we 

have a glance at the definition. Essential Commodities Act, 195520 

(‘Commodities Act’) Schedule provides for a list of essential goods. The 

Commodities Act does not define essential goods as Section 2A directs one to 

the Schedule. Such commodities would include seven essentials, namely:  

 

- Drugs (“drugs” has the meaning assigned to it in clause (b) of Section 3 

of the Drugs and Cosmetics Act, 194021) ; 

- fertilizer, whether inorganic, organic or mixed; 

- foodstuffs, including edible oilseeds and oils; 

- hank yarn made wholly from cotton; 

- petroleum and petroleum products;  

- raw jute HI jute textiles;  

- seeds of food-crops and seeds of fruits and vegetables; seeds of cattle 

fodder; and jute seeds. 

 

With such an unprecedented event being struck upon mankind, the Ministry of 

Consumer Affairs, Food, and Public Distribution, soon came up with an order 

including masks (2ply & 3ply surgical masks, N95 masks) & hand sanitizers, in 

the abovementioned schedule of the Commodities Act, which was known as 

																																																								
19 Government of India, Ministry of Home Affairs, Guidelines on the measures to be taken by Ministries/ 
Departments of Government of India, State/ UT Governments and State/ UT Authorities for containment of 
COVID-19 in the country upto 31 May, 2020.  No. 40-3/2020 DM-I (A), (Mar. 24, 2020) available at: 
https://www.mha.gov.in/sites/default/files/MHAOrderextension_1752020_0.pdf (Last visited on Jun. 17, 2020).  
20 The Essential Commodities Act, 1995 (Act 10 of 1955), s 2(a). 
21 Drugs and Cosmetics Act, 1940 (Act 23 of 1940), s 3(b). 
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the Essential Commodities Order, 2020 (‘Order’)22. The said Order was to come 

into force from the date of its publication in the Official Gazette. This was done 

to boost the supply of surgical masks and hand sanitizers and prevent its 

hoarding to generate illicit profits. The move was made to strike back at 

COVID-19. The Order was only effective till June 30, 2020, to ensure proper 

availability of these items in the market at the correct price given the outbreak 

of coronavirus 

 

Application of Literal Rule of Interpretation at the time of natural disaster  

 

“When parties set down their agreement in a clear, complete document, . . . evidence outside 

the four corners of the document as to what was really intended but unstated or misstated is 

generally inadmissible to add to or vary the writing.”23 

 

If a Statute or an Act has been drafted, it doesn't need to derive the meaning 

from a dictionary. However, if ambiguity prevails, the parties need to rely upon 

the dictionary meaning. By simply discarding the ordinary meaning as it is 

derived from the dictionary, would destroy the purpose of the literal rule of 

interpretation24. This is applicable even in the case of contracts. Any contract 

defines the key terms. However, if drafters fail to do so, reliance must be placed 

on ordinary meaning. For instance, if the term 'disaster' has been used in the 

contract but not defined, reliance can be placed on the activities relevant to the 

parties in that particular situation.  Similarly, when we see the use of the term 

disease in the Epidemic Diseases Act, 189725 (‘The Epidemic Act’), no clear 

definition has been given. Section 2 of the Epidemic Act, merely states ‘any 

dangerous epidemic disease’, which is highly ambiguous. This is when reliance 

must be placed on ordinary dictionary meaning for a better understanding. 

Words are neither passive agents that carry the same meaning in all contexts nor 

																																																								
22 Government of India, Ministry of Consumer Affairs, Food and Public Distribution (Department of Consumer 
Affairs), F.No. 26(1)/2020-ECR&E, (Mar. 13, 2020) available at: 
https://consumeraffairs.nic.in/sites/default/files/file-uploads/essential-commodities-order/1087.pdf (Last visited 
on: Jun. 18, 2020). 
23  W.W.W. Associates, Inc. v. Giancontieri, 77 N.Y.2d 157, 162 (1990). 
24 Raja Benoy Kumar Sahas Roy (1957) 32 ITR 466 (SC). 
25 Epidemic Diseases Act, 1897 (Act 3 of 1897), s 2. 
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come in the same shape or size. Each word has a penumbra of meaning which 

no draftsman can cut away. Words cannot be confused with mathematical 

numbers or equations26. For instance in a contract, if there is a clause that 

provides for a list of natural calamities or diseases, followed by the term 

‘namely’, it becomes impermissible to add more27.  

 

EJUSDEM GENERIS  

 

The Latin term ejusdem generis means ‘of the same kind or nature’28. Under this 

principle of construction, the meaning of general words is deduced with the 

help and as an implication of confined terms. Usually, general terms have a wide 

meaning, which leaves scope for open interpretation. Such terms must be 

followed by specified terms that have a distinct genus or a category29. For instance, 

if we consider a clause that allows permit ‘vehicles’ such as trucks, scooters, cars, 

and buses, in this case, ships and airplanes won’t classify in the category of 

‘vehicles’ in this case, as it deals with transportation on land.  

 

The use of this maxim can be quite sticky. For applying the maxim, there must 

be a genus existing in the context. With the mere presence of a species, this 

ejusdem generis, cannot be put into praxis30. As an exemplar, if the context bears 

only the term water rates, it would be classified as a species and not a genus31. 

 

The Hon’ble Supreme Court has attempted to lay down a clear meaning to the 

term ejusdem generis, where it observed that the rule exists to re-unify specific and 

general words. The doctrine is applicable when:  

 

1. The statute contains an enumeration of specific words; 

2. The subjects of enumeration constitute a class or a category; 

3. That class or category is not exhausted by enumeration; 

																																																								
26 Directorate of Enforcement v. Deepak Mahajan (1994) 3 SCC 440. 
27 Bangalore Turf Club Ltd. and Ors. v. Regional Director, Employees State Insurance Corporation and Ors.,AIR 2015 SC 221. 
28 Maharashtra University of Health Sciences and Others v. Satchikitsa Prasarak Mandal and Others, (2010) 3 SCC 786.  
29 Kavalappara Kottarathil Kochunni v. State of Madras, AIR 1960 SC 1080. 
30 Rajasthan State Electricity Board, Jaipur v. Mohan Lal & Ors, (1967) 3 SCR 377. 
31 United Towns Electric Co. Ltd. v. Attorney-General for Newfoundland, (1939) I AER 423. 
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4. The general term follows the enumeration and; 

5. There is no indication of a different legislative intent.32 

 

The principle must be used with great caution because a general word is bound 

to lose its meaning and it derives meaning from the intent of the legislature. It 

is necessary that words of the similar genus must be clubbed together and 

segregated accordingly so that a general term can derive its meaning from that 

particular genus.  

 

Application of Ejusdem Generis in the COVID-19 pandemic  

 

Nature has always been unpredictable and caught humans by surprise for 

various events that one could not have foreseen. When unforeseen 

circumstances arise, usually parties resort to Section 32 and 56 of the Contract 

Act. Before we dive into Section 3233 of the Contract Act, the term ‘contingency’ 

must be first understood. Contingency in layman’s language is a future event or 

circumstance which is possible but is difficult to predict with certainty. 

Although contingency is not defined in the Contract Act, we can see it getting 

highlighted as a Contingent Contract.  A contingent contract is defined under 

Section 3134 of the Contract Act, “a contract to do or not to do something, if some event, 

collateral to such contract, does or does not happen.” While Section 32 of the Contract 

Act states that a contract cannot be enforced as it depends on the contingency 

of the happening of the event. If the event becomes impossible then the 

contract becomes void. Section 5635 of the Contract Act states that when an 

agreement becomes impossible to act, it becomes void.  

 

Usually, the principle of ejusdem generis is applied in a contract containing the 

force majeure clause. It is often seen that a force majeure clause may contain the term 

‘etc.’ as a term, it is quite broad. If ‘etc.’ is placed right next to specific terms, 

then it should be read in the context of ejusdem generis, where the general terms 

																																																								
32 Amar Chandra Chakraborty v. Collector of Excise, (1972) 2 SCC 442.  
33 Supra note 1, s 32. 
34 Supra note 1, s 31. 
35 Supra note 1, s 56. 
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get its interpretation in the color of specific terms36. As an illustration, if a 

contract has a clause dealing with a list of diseases such as cholera, typhoid, 

amebiasis, hepatitis, gastroenteritis followed by ‘etc.’, then ‘etc.’ would be read 

in context with the mentioned water-borne diseases only. However, the 

principle is applicable only when there is no contrary meaning to it, in the 

context37. 

 

As per the guidelines released by the Ministry of Home Affairs in July 202038 

for a phased re-opening in the non-containment zones, cinema halls, theatres, 

parks, bars, entertainment parks, swimming pools, auditorium, and ‘similar 

places’, are allowed to resume. The term ‘similar places’ refers to places of 

recreation. Thus, a religious place of worship would not fall under the term 

‘similar places’ but a gymkhana would as the genus relates to places of 

recreation.  

 

The High Court of Madras (‘Madras High Court’) was posed with an 

interesting question with regards to a notification under which the provisions 

of the Employees State Insurance Act, 1948 39(‘ESI Act’) was extended to cover 

educational institutions. Conflicting views with regards to its interpretation were 

observed. Section 1 (5) of the ESI Act states “....other establishment or class of 

establishments, industrial, commercial, agricultural or otherwise…” where ‘or otherwise’ 

as a term was questioned. There is a reason why the term ‘establishment’ has 

not been deliberately defined in the ESI Act, as it construes wide power to the 

Government to tweak the term as per the situation. Similarly, ‘employee’40 

provides for the widest possible definition. Since the term ‘establishment’ has 

not been defined, it can be interpreted broadly to include private educational 

institutions. This was done keeping in mind the socio-economic justice seeking 

																																																								
36 Konanki Krishnaiah & Ors. v. The District Collector, Cuddapah & Ors., 1989 SCC OnLine AP 316.  
37 Sarat Chandra Ghose & Ors. v. Entaz Sheik & Ors., AIR 1918 Cal 206.  
38 Government  of India, Ministry of Home Affairs, Guidelines for Phased Re-opening ( Unlock No. 3). No. 40-
3/2020 DM-I (A), (Jul. 29, 2020) available at https://www.mha.gov.in/sites/default/files/Unlock3_29072020.pdf. 
(Last visited on Aug. 10, 2020) 
39 Employees State Insurance Act, 1948 (Act 34 of 1948), 
40 Supra note 37, s 2(9). 
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to be provided by the ESI Act and the situation at hand41. ‘Or otherwise’ must 

be read concerning establishments, agricultural, industrial, or commercial set-

ups.  This case law is a classic example of how the Latin maxim must not strictly 

be used but must show variations as per the need of the hour. It depends upon 

the interpretative skills of the judiciary to determine the word that is being 

interrogated. 

 

Application of Ejusdem Generis at the time of natural disaster and 

diseases 

 

With every disease, infection, or virus emerging in the society which mankind 

has never encountered in its history, it strives hard to find a solution to either 

reduce the effect or curb the problem. It takes months and years of research 

and clinical testing before introducing vaccines or drugs in society. This is to 

ensure that such life-saving medications are made available to every person, 

from every stratum, to extend life expectancy. For which, the Government 

under various regimes ensures either an exemption or a very minimal amount 

of tax imposed.  

 

Usually, to cure a disease, the drug has certain vital elements. To classify them 

and grant an exemption, a notification is released by the Government stating 

the elements to be check-listed in the drug to be eligible for the same. Simply, 

if multiple manufacturers produce a drug to cure the disease, but all of them 

have the same ingredients and components, it does not deter anybody from 

seeking an exemption. A different name should not create a hurdle in granting 

an exemption. If a drug has all the elements and constituents required to qualify 

for an exemption that shall be given priority over the name. Differentiation 

should be made only when the constitution of the drug varies42.  

 

When it comes to natural disasters, parties usually draft clauses in the contract 

which would state that ‘the party shall be relieved of the liability to…. such as war, 

																																																								
41 All India Pvt. Educational Institutions Association v. State of Tamil Nadu, 2020 SCC OnLine Mad 1641. 
42 Mercury Laboratories Pvt. Ltd. v. State of U.P. and Ors. (2000) 119 STC 271 (All). 
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rebellion, mutiny, civil commotion, riot, strike, lockout, fire, flood, forces of nature, major 

accident, an act of God, change of law, and any other cause beyond the control of the defaulting 

party’. While it is very easy for a contracting party by enforcing the force majeure 

clause to shred off the duty to pay compensation, it may not hold correct at all 

times. It again depends on the interpretation of the Court43.  

 

The term ‘any other cause’ would be read with force majeure events mentioned in 

the clause, as stated above. The clause does not predict a permanent failure in 

performance of the obligation but a temporary amnesty provided to the parties 

from performing their obligations or paying the dues and compensations. Such 

a clause is temporary and has a restrictive application. Often parties try to find 

even a temporary recourse by enforcing such clauses but it is upon the judiciary 

to either allow the clause to rescue the needy or benefit the privileged. Often 

we come across the term ‘or otherwise’, be it in acts, orders, or contracts. The 

said term, can, at the same time be, quite versatile and consulting. The stance 

taken by the English and Indian Courts is poles apart. In the case of Skinner & 

Co.44, the Lordships determined the true meaning of the words ‘or otherwise’, 

by reading it in the bracket of ejusdem generis. It was held that ‘or otherwise’ must 

be read with ‘circulars’ and ‘advertisements’, keeping in mind the Latin maxim. 

This was solely done because the general word was given a meaning keeping in 

mind the identified genus. Where the context and object of the Act do not 

require restricted meaning to be attached to words of general import, the Court 

must give those words a plain meaning.  

 

NOSCITUR-A-SOCIIS 

 

The well-known principle of statutory interpretation, noscitur-a-sociis means, 

when “associated words take their meaning from one another”45. The maxim has been 

described by Diplock, C.J. as traitorous one unless one knows the societas to 

which the socii belong46. Usually, terms that have homologous meanings and are 

																																																								
43 Jindal India Thermal Power Limited v. PGCIL, 2020 SCC OnLine CERC 28. 
44 11 (1893)1 Ch D 413. 
45 State of Bombay v. Hospital Mazdoor Sabha, (1960) 2 SCR 866. 
46 Letang v. Cooper, 3 (1965) 1 QB 232. 
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exhaustive, are coupled together so that they take the color of each other. It is 

important to bear in mind a few guidelines before applying the principle that 

does not restrict itself to the interpretation of words as it also includes the time 

at which the law was passed47 and the object of the Act passed.48The two must 

be taken into consideration, to derive a true meaning. The said principle cannot 

be applied to words that have been deliberately given a wider meaning by the 

legislature. It can be applied only when there exists dubiousness in the use of 

narrower and wider words. When goods or commodities are segregated in 

separate entries or columns, some are bifurcated separately while a few are 

clubbed together. On grouping them, each word in that entry or column takes 

color from each other49.  

 

Application of Noscitur-a-sociis in the COVID-19 pandemic 

 

Keeping in mind the sudden spurt in the unseen pandemic in human history, 

the Government had taken various steps to ensure the safety of its citizens. 

Periodically, the circulars, orders, and notifications were issued, pan India or 

affecting specific States/UT as the situation is sui generis.  

 

In the very recent Anil K. Aggarwal & Anr. v. UOI. & Ors.50, a very interesting 

use and dismissal of the Latin maxim can be observed.  An Office 

Memorandum (‘OM’) was issued by the Ministry of Health Affairs (‘MHA’) 

along with Department of Public Enterprises (‘DPE’), as on 16th April 2020, 

stating the revised guidelines and measures to be taken by Ministries and 

Departments of Government of India (‘M&D of GoI’), State and duty 

Governments and authorities in the view of COVID-19 in the country. A writ 

of mandamus as prayed for against the Public Sector Undertaking (‘PSU’) that 

fell in the category of ‘non-essential services’ such as the Steel Authority of India 

Ltd (‘SAIL’), National Buildings Construction Corporation (India) Ltd 

(‘NBCC’), Engineers India Ltd (‘EIL’), Indian Railways Construction 

																																																								
47 Bank of India v. Vijay Transport, 1988 Supp. SCC 47. 
48 Tata Oil Mills Co. Ltd. v. CCE, 5 (1989) 4 SCC 541. 
49 Pardeep Aggarbatti v. State of Punjab, (1997) 8 SCC 511. 
50 2020 SCC OnLine Del. 576. 
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International Ltd (“IRCON”) and the Rail India Technical and Economic 

Service (‘RITES’), stating that they have breached Order dated 15th April 2020, 

issued by the MHA, to shut down the industries keeping in mind the Order 

issued, as on 16th April 2020, by the MHA and DPE. The Hon’ble High Court 

of Delhi (‘Delhi High Court’), however, dismissed the writ of mandamus 

because the term ‘offices under their control’, as used in Clause 1851 of the 

Guidelines of 15th April 2020,  cannot be lexicographically dissected, as it would 

be thoroughly misconceived. The Courts are not vested with the power to either 

re-write the MHA guidelines or classify between industries and activities being 

‘essential’ or ‘non-essential’. The Petitioners sought to invoke Article 1452 of the 

Constitution of India, stating that if relaxations are made soon, then it shall be 

made across all the industries and not restricted to PSU. Reliance was placed on 

the maxim noscitur-a-sociis. The Delhi High Court, however, laid down that the 

maxim can be relied upon only when wider words with words of narrower 

significance, is doubtful. All offices, under the control of M&D of GoI, are 

covered in the said clause. 

 

A lot of flak was received by the Government for abruptly shutting down the 

non-essential industries and services temporarily and prolonging the lockdown, 

thereby hampering the economy. The Order passed, at this point sounds 

reasonable, keeping in mind the on-going circumstances, as ‘reasonableness’ is 

static53. Industries and services are the wheels of our economy. With multiple 

notifications and circulars regarding their temporary closure and reduction, 

																																																								
51 Government of India, Ministry of Home Affairs, Offices of the Government of India, its Autonomous / 
Subordinate offices, will remain open, as mentioned below : 
1. Defence, Central Arms Police Forces, Health and Family Welfare, Disaster Management and Early Warning 
Agencies (IMD, INCOIS, SASE, and National Centre of Seismology, CWC),  National Informatics Centre (NIC), 
Food Corporation of India (FCI), NCC, Nehru Yuva Kendras (NYKs) and Customs to function without any 
restriction). 
2. Other Ministries and Departments, and offices under their control, power to function with 100% attendance 
of Deputy Secretary and levels above that. Remaining offices and staff to attend upto 33% as per requirement.  
available at : https://ipc.gov.in/images/MHA_order_dt_15.04.2020_with_Revised_Consolidated_Guidelines.pdf ( 
Last visited on Jul. 3, 2020). 
52 The Constitution of India, art 14. 
53 John D. Inazu, “Beyond Unreasonable”, Nebraska Law Review, 5-8, Aug. 2020, available at : 
https://poseidon01.ssrn.com/delivery.php?ID=61702202212109208108902701107008602801605308904706100306
502408708808511002900807006610002901702304211611012010012408911211309501205404602804908608806711
610309412410106206900810212506409710611911609609206510209206712110700200407900012709608407412502
0001&EXT=pdf ( Last visited on Aug. 10, 2020). 
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there has been a sense of confusion. It has created unrest amongst them 

considering the business continuity. There may persist a lacuna concerning the 

terms used. For instance, Industrial Disputes Act, 1947 (‘ID Act’), defines 

‘industry’ as “any business, trade, undertaking, manufacture, or calling of employers and 

includes any calling, service, employment, handicraft or industrial occupation or avocation of 

workmen”54. The term service cannot be used broadly if the legislature never 

intended to do so. If ‘service’ is given a broader meaning, then it would include 

all kinds of calling services and those being public and private. By doing so, it 

strips the real essence of the maxim and the true purpose of the statute55.  

 

Application of Noscitur-a-sociis at the time of disasters and diseases 

 

An insurance policy's clause stated that “.....Company shall not be liable to make good 

any loss or damage by fire which may happen or take place employing any invasion, 

insurrection, riot, or civil commotion, or of any military or usurped power, or any loss by theft 

at or after a fire.”56 Keeping the said Latin maxim in mind, ‘military or usurped 

power’ must be read as military and usurped power. The term ‘military’ in 

context with the clause as found in the policy, refers to, usurped military power, 

either that exerted by an invading foreign enemy, or by an internal armed force 

in insurgence, sufficient to replace the laws of the land and displace off the 

constituted authorities57. It would not consist of lawful military power. Hence, 

any loss caused by usurped military power or invasion, would not be borne by 

the insurance company as it fits well in the clause. When one has to determine 

a word or a set of words, they do not obtain their color in isolation but when 

they are read structurally and, in its context of own, the meaning may vary with 

contextual setting. 

 

If an insurance policy states that it shall not cover any losses arising from a riot 

and if the word has not been defined, it can be a challenge to the parties. It is 

when the Latin maxim is put to use. The judiciary can then choose between legal 

																																																								
54 Industrial Disputes Act, 1947, (Act 14 of 1947), s2 (j). 
55 Supra note 34. 
56 Insurance Company v. Boon, 95 U.S. 117, 24 L.Ed. 395 (1877). 
57 Insurance Co., 95 U.S. 117, 24 L.Ed. 395 (1877). 
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meaning or ordinary dictionary meaning. Specifically, when it comes to 

contracts of insurance, it must be given a legal and a technical meaning. By 

giving it an ordinary meaning, one broadens its scope58. In every individual 

contract, the context must be read with the intention of parties.  

 

Typical force majeure clauses include war, riots, strike, and ‘act of God’. 'Act of 

God' denotes natural events that cannot be prevented against, such as 

earthquakes, tsunamis, floods, etc. Whether a virus pandemic amounts to ‘act 

of God’, will depend upon numerous factors such as, whether the phrase is 

defined in the contract or force majeure clause has been defined to include 

pandemics and epidemics, where the noscitur-a-sociis would be helpful in terms of 

construction and interpretation.  

 

CONSTRUCTION OF A CONTRACT  

 

Basic constituents must be present while drafting a contract as per the Contract 

Act. Section 2 (e) of the Contract Act59 lays down the need for having an 

agreement as, “Every promise and every set of promises, forming the consideration for each 

other, is an agreement”. It is also essential that the agreement enforceable must by 

law for it to be a contract as per Section 2 (h)60 of the Contract Act. Apart from 

these, the following as seen in Section 10 of the Contract Act61, must be present, 

namely : 

 

- Free consent to enter into a contract; 

- competency of parties ; 

- lawful consideration; 

- lawful object; 

- an agreement must not have been expressly declared void under the 

Contract Act or any other Act and; 

																																																								
58 Shantilal H. Shah & Ors. v. Union of India (Fire & General Insurance Co. Ltd.), 1974 SCC OnLine Bom 38. 
59 Supra note 1, s 2(e). 
60 Supra note 1, s 2(h). 
61 Supra note 1, s 10. 
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- a contract must be made in writing or the presence of witnesses, or any 

law relating to the registration of documents 

 

Alongside, the fundamentals for a contract, the following shall be borne in the 

minds of those drafting a contract. 

 

THE INTENTION OF THE PARTIES 

 

When faced with the question of interpretation of a contract, the first element 

that has to be noticed is the intention of parties. Right from entering into a 

contract to drafting a contract, the moot component that ought to be existing 

is the ‘intention’. When used in the construction of wills and other documents 

means ‘the sense and meaning of it, as gathered from the words used therein’62. The 

Contract Act reiterates that under Section 2, the parties have to satisfy the 

essential to constitute a valid contract unless a contrary intention appears from 

the context, which makes it evident that intention must be present between the 

parties. Lord Atkin has placed reliance on the intention of contracting parties as 

it creates legal obligations. Intention denotes free-will of the parties to enter into 

a legal and contractual relationship. This means that this relationship has not 

been entered into due to coercion. The parties must enter the contract out of 

their own free will. The promisor would clearly show an intention to be legally 

bound, thus, inducing the promisee to reasonably expect performance or a legal 

remedy, but the promisor would not be bound if that was not his intention in 

the first place.63 

 

Unambiguity in contracts 

 

Legal experts who draft contracts, do it in a manner that leaves very little space 

for interpretation before the Courts when a dispute arises. A well-written 

contract usually provides for definitions of the key terms used in the contract 

																																																								
62 Black H., Black’s Law Dictionary, 948 (West Publishing Co., Minnesota,  Revised 4th ed. 1968). 
63 Dena Valente, “Enforcing Promises, Consideration and Intention in the Law of Contract”, University of Otago, 3-
15, Oct. 2010. available at https://www.otago.ac.nz/law/research/journals/otago036314.pdf  (Last visited on Sep. 1, 
2020) 
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and a methodology for resolving any ambiguity that may arise. It is essential to 

define every key term in the contract so that it leaves no room for debate in the 

future. Moreover, when parties agree on a point, it must be noted down in the 

contract so that the Court’s interpretation is funneled down to the provisions 

of the contract. 

 

However, it is often noticed that lawyers dig deep into the meaning of every 

word to understand its ambiguity and resolve the inconsistencies. Usually, when 

a contract, statute, or constitutional provision is drafted, it can have two views. 

When the judiciary has to choose between two views, it becomes quite 

diaphanous. Different Courts will take a divergent view on an ambiguous 

clause64. Thus, to prevent complications in the future, drafters of the contract 

must ensure that the text shall be unambiguous, such that when interpreted, is 

susceptible to only one meaning. It is a well-founded rule that when a language 

is unambiguous and admits of only one meaning no question of construction 

of statute arises. When words are capable of only one construction, it is not 

open for the Courts to adopt a hypothetical construction.  

 

Avoiding generic force majeure clauses 

 

Events that trigger the operating clause must be clearly defined. It is essential 

that they must be added as it depends upon the negotiation between the parties. 

As such the force majeure clause if not clearly defined, it depends on the 

interpretation of Courts. It is in the interests of both parties to ensure that the 

force majeure clause is clearly defined. When the clause is not drafted well and is 

given a broad meaning, it exposes the client to a higher risk in the future. Such 

clauses are tailor-made, depending upon the requirements of an individual. It is 

essential to define the clause i.e. the event, but the events should be broadly 

mentioned, list the consequences of the probable event and provide for an 

optional termination, payment or release, although, this is not a hard and fast 

rule to be followed, a generic outline that must be followed by the parties. If 

																																																								
64 Wood v. Capita Insurance Services Limited (2017) UKSC 24. 
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unforeseeability is coined in the force majeure clause, Courts usually look into the 

facts of the case, and it is upon their discretion to determine it. Parties must also 

be careful in using the term ‘other similar events’, as it narrows down the scope 

of interpretation. Courts restrict the events to those similar events only. While 

drafters of contract may beautifully cater to the needs of parties by personalizing 

a force majeure clause, they often miss out on invocation. An obligation must be 

placed on the party claiming force majeure to invoke the clause within a specified 

period from the date of the happening of such event or else the clause can be 

misused.  

 

Force majeure and frustration of performance 

 

Often we come across force majeure and frustration of performance. The terms at 

times are used interchangeably, although the concepts are poles apart. For a 

basic understanding, one must remember that force majeure when invoked only 

amounts to a temporary suspension of the obligation while the frustration of 

performance leads to an absolute termination of performance or contractual 

obligation. Force majeure is invoked when it becomes unfeasible for one of the 

parties to perform due to an event that is unanticipated ad interim. The 

frustration of performance is also known as an impossibility or impracticality to 

perform. The concept of impracticality finds its roots from the famous English 

Common Law of ‘Doctrine of Impossibility’. The usage of this principle can be 

traced down in Taylor v. Caldwell65, where it was held that in a contract it is 

assumed that a thing or a person will continue to exist, however, if the person 

or thing perishes, then there is an impossibility to perform the obligation. After 

the contract has been duly drafted, an event may occur, which is not predicted 

by the parties. Such an atypical event makes the party’s performance impractical 

i.e. truly burdensome. Therefore, such a party ends up seeking relief because the 

occurrence was not his fault. Usually, there is a presupposed condition that 

amounts to a failure of performance. 

 

																																																								
65 (1863) EWHC QB J1. 
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 If there is a delay in delivery or failure in performance by either party to the 

contract which has been made impracticable due to the occurrence of a 

contingency, the non-occurrence was used as a basis on which the contract was 

entered bona fide, may be dismissed. Impossibility can be pleaded by the parties 

when it was not contemplated at the time of drafting. Only an unforeseen event 

would constitute impossibility such as a natural disaster not anticipated by the 

parties while entering into the contract. It must be remembered that changes in 

market trends wouldn’t amount to the impossibility of performance.  

 

The ‘Doctrine of Frustration’, in Section 56 of the Contract Act66, encompasses 

the concept of frustration to perform amounting to a cessation. It is settled law 

that the causes of frustration must not have occurred because of the default of 

either party but due to an event beyond the control of parties. But when the 

parties have foreseen the intervening event, then the contract shall stand despite 

the occurrence of such an event.  

 

  

																																																								
66 Supra note 33.  
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Careful reliance on other statutes 

 

While drafting a contract, the parties must be aware of the definitions of 

terminologies used in various statutes and come to a common consensus 

whether they want to rely completely on the given definition or add more terms 

from the common meaning as derived from the dictionary. Key terms in 

contracts carry great value and must be well defined by the contracting parties. 

In a peculiar case where terms are not elucidated, parties can rely upon the Act 

that is relevant to their contract. For instance, the term ‘disaster’ as defined 

under the Disaster Management Act, 2005 means “catastrophe, mishap, calamity or 

grave occurrence in any area, arising from natural or man-made causes, or by accident or 

negligence which results in substantial loss of life or human suffering or damage to, and 

destruction of, property, or damage to, or degradation of, environment, and is of such a nature 

or magnitude as to be beyond the coping capacity of the community of the affected area”.67 

Looking at this definition of disaster in light of the current COVID-19 scenario 

it is clear that from a strict interpretation of the definition would lead to 

hardships for the parties as a disease does not fall within the scope of a disaster. 

Taking the help of a wide definition would not only protect the interests of the 

parties but also save the time of the courts if they have to interpret the terms of 

the contract. 

 

  

																																																								
67 Supra note 3, s 2(d). 
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CONCLUSION 

 

In toto, COVID-19 has wobbled the basis of commercial transactions. Although 

the fundamentals of statutory interpretation have remained unchanged over the 

years, evolution can be witnessed in its application and usage with changing 

scenarios. One must always remember that no matter how drastically the 

situation changes, the law must always be protected and guided by sound 

principles of justice and equity. Desperate times such as COVID-19 can create 

havoc amongst people. It is essential to adhere to the basic principles of 

construction of contracts, wherein the intention of parties is reflected. At the 

same time, one must be mindful of the situation present at the time of drafting 

and must attempt to foresee the contingencies of an event to the best of their 

ability. The objective of any contract must be to seal the probable loop-holes 

that invariably give rise to multitudinous interpretations leading to costly 

litigations. It is only then one would prepare a contract that may face fewer 

disputes. Certain clauses can act as a hitch for the parties when not curated well, 

such as the force majeure clause. Such a clause, if not tailored to the needs of 

parties, can act as a bane than a boon. In times like these, judicial interpreters 

are posed with some interesting challenges of interpretation that must be dealt 

with utmost care and caution. The judges analyze novel circumstances, facts of 

the matter, nature, and the terms used in a contract. It is therefore advisable that 

contracting parties must take enough legal guidance so that they can allocate the 

risks, negotiate a strategy, and draft a water-tight contract to preserve its sanctity. 


