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Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 
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ACTIVE EUTHANASIA: EMERGING TRENDS 

IN INDIA 
-ANKITA AMARNATH KAMATH* 

 

ABSTRACT 

 

The subject of “euthanasia” or “mercy killing” has been wrapped in controversy from time 

immemorial since it is replete with human emotion. Euthanasia has been met with varying 

amounts of public support as well as public opposition (primarily from religious groups) locked 

in a bitter conflict with little hope of resolution.  Over time, passive Euthanasia has gained 

acceptance all around the world with several countries legalising it. But active Euthanasia to 

this day remains a highly contentious and debated issue on a global platform with only a 

handful of countries having legalised it. Active Euthanasia is a crime in most countries, 

including India, even today. This research note is a doctrinal study conducted on the 

constitutional validity of active Euthanasia under Article 21 of the Indian Constitution. It 

aims to analyse whether such a process may be permitted from a legal standpoint under the 

inalienable fundamental right to life. Active Euthanasia is inextricably linked to both 

constitutional laws as well as criminal law. Therefore, the subject has been approached from a 

constitutional perspective but examined under the light of criminal law.  The research note also 

explores the numerous aspects of the different types of Euthanasia and examines the legal and 

societal implications of the same. An in-depth study has been conducted of all the judgements 

pronounced by Indian courts relating to Euthanasia ranging from 1986 to 2018. Arguments 

in favour of legalisation of active Euthanasia in the Indian context have been elaborated upon 

in detail based on a broad interpretation of the text of the Indian Constitution and the historic 

judgements rendered by the Supreme Court of India coupled with practical, moral, social, legal 

and ethical considerations.  

 

Keywords: Active euthanasia, Article 21, Right to Die, Living Wills, 

Terminally Ill Patients, PVS Patients. 

  

																																																								
* Student, 4th Year, National Law University Odisha, Cuttack. 
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INTRODUCTION 

 

‘[N]o one is truly free to live until one is free to die.’1 

 

These words, as stated by Martin Luther King on the eve of his assassination, 

reflect my belief that active Euthanasia for terminally ill patients as well as those 

in a Persistent Vegetative State (PVS) must be legalised under Article 21 of the 

Indian Constitution. The word “Euthanasia” stems from the Greek words: 

“EU” meaning “good” and “Thanatos” meaning “death.”2 Thus, the term 

euthanasia means “good death.” It can further be defined as the intentional 

termination of life by another at the explicit request of the person who wishes 

to die.3 Euthanasia encompasses both voluntary, i.e. at the behest of the patient 

himself and involuntary aspects, i.e. the final decision of causing death lies in 

the hands of the patient’s relatives or medical professionals. 

 

Euthanasia can further be classified into two broad categories, i.e. active 

Euthanasia and passive Euthanasia. Medical ethicists have attempted to draw a 

fine distinction between the two categories wherein the former employs the 

deliberate usage of lethal intravenous injection of potassium chloride, the 

overdose of sleeping pills, other forms of external medication etc. administered 

by doctors or medical personnel to hasten death and relieve suffering. In the 

latter, the doctor merely withholds treatment from a terminally ill patient 

without which the patient would die, rather slowly but die nonetheless. An 

example would be switching off life support equipment such as an artificial 

respirator for a person who is unable to breathe without it or withholding 

Cardio-Pulmonary Resuscitation on a comatose patient in the event of a cardiac 

arrest.  

 

 

																																																								
1 Martin Luther King Jr, ‘I’ve Been To The Mountaintop’ [1968] 
2 Shreyans Kasliwal, ‘Should Euthanasia Be Legalized In India’ [2003] Public Law Journal 16  
3 Phillipa Foot, ‘Euthanasia’ (1977) 6 Philosophy & Public Affairs 85, 112 
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RELEVANT LAWS 

 

Active Euthanasia in Light of Constitutional and Criminal Law 

Provisions 

 

Section 300 of IPC 

 

Active Euthanasia is a crime in most countries including India where the 

involuntary administration of lethal injection by a medical practitioner to relieve 

the suffering of an ailing patient and aid in a painless death is to this day 

punishable under Section 300 of the Indian Penal Code4 (culpable homicide 

amounting to murder). Similarly, cases of voluntary active euthanasia are 

covered under Exception 5 to Section 300 of the IPC5 which states that any 

person causing the death of another with their consent shall be punished for 

culpable homicide not amounting to murder.6 On the other hand, it is important 

to note that passive euthanasia is now protected under Article 21 of the Indian 

Constitution.   

 

In the broad context of Euthanasia (ceteris paribus), there exists no intelligible 

differentia between active and passive Euthanasia wherein both modes serve to 

relieve the pain and suffering of the patient and ensure a dignified death. 

‘[T]here is no reason as to why the withdrawal of current treatment isn’t an 

illegal “active” decision that hastens death from the underlying cause, much like 

a lethal injection that also accelerates imminent death….’7 In the words of Lady 

Hale of the UK Supreme Court as stated in the case of Nicklinson vs Ministry of 

Justice8, ‘why do active assistance give rise to moral corruption on the part of the 

assister … but passive assistance does not?’9 

																																																								
4 Indian Penal Code 1860, S 300. 
5 Ibid, Exception 5.  
6 Indian Penal Code 1860, S 304. 
7 Sushila Rao, ‘Is Active Euthanasia The Next Step?’ The Hindu (New Delhi, 16 March 2018). 
8 Nicklinson V. Ministry Of Justice [2014] UKSC 38. 
9 Ibid. 
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Article 21 of the Indian Constitution 

 

Article 21 of the Constitution of India, 195010 states that no person shall be 

deprived of his life or personal liberty except according to the procedure 

established by law. Therefore, Article 21 encompasses the fundamental right to 

life which applies to both citizens and non-citizens. At this critical juncture, the 

important question that arises is whether the right to life which is a positive right 

also encompasses its corollary, i.e. right to die.  

 

In the author’s opinion, when the fundamental right is of a positive kind, i.e. the 

right to do an act, it also includes the right not to do any act in that manner. For 

instance, an analogy can be drawn concerning Article 19(1)(a)11 wherein the right 

to freedom of speech and expression is interpreted as inclusive of the freedom 

not to speak or remain silent. Similarly, the freedom of association enshrined 

under Article 19(1)(c)12 and freedom of movement enshrined under Article 

19(1)(d)13 comprise within their scope the freedom not to join any association 

or the freedom to not move anywhere within the territory of India respectively. 

Therefore, this indicates that the right to life includes within its sphere the right 

to die. 

 

The Constitution of India is the supreme law of the land, and thus all other 

statutory provisions must be in consonance with the Constitution. The right to 

die is encompassed within the right to life guaranteed in the form of a 

fundamental right by Article 21 of the Indian Constitution. Thus, active 

Euthanasia falling under the purview of Section 300, IPC is unjustified. 

 

 

 

 

																																																								
10 Constitution Of India 1950, Art. 21. 
11 Constituion Of India 1950, Art. 19 (1) (A). 
12 Constitution Of India 1950, Art. 19 (1) (C).  
13 Constitution Of India 1950, Art. 19 (1) (D). 
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EMERGING TRENDS 

 

Historical Progression in Light of Case Laws 

 

State of Maharashtra v Maruti Shripathi Dubal  

 

The issue regarding the inclusion of a right to die within the purview of right to 

life initially came up for consideration before the Bombay High Court in the 

case of State of Maharashtra v Maruti Shripathi Dubai14. In this case, a mentally ill 

police constable from Mumbai unsuccessfully attempted suicide by dousing 

himself in kerosene but was stopped before he could alight himself on fire. The 

Bombay High Court held that the right to life, guaranteed by Article 21 also 

includes the corollary aspect, i.e. the right to die. Consequently, the court struck 

down as unconstitutional Section 309 of the Indian Penal Code, 186015 , which 

provided for punishment for attempt to commit suicide. The obiter dictum of 

the case indicates that the desire to die is merely uncommon and abnormal but 

not entirely unnatural. The judges enumerated several circumstances wherein 

people may wish to terminate their lives, such as a disease, terminal illness or 

cruel and unbearable condition of life. 

 

P. Rathinam v Union of India 

 

Similarly, in the case of P. Rathinam v Union of India16, the Supreme Court held 

that taking one’s own life does not hinder or encroach upon the State’s 

monopolistic power to take life. The observations made by the Supreme Court 

are as follows: ‘[I]f a person takes his life, he is taking his own life and not the 

life of anybody else … the argument that State’s monopolistic power of taking 

a life is taken away by the person who attempts to commit suicide has no legs 

to stand.’17  

																																																								
14 Maruti Shripathi Dubal V State Of Maharashtra (1986) 88 Bombay Law Review (Bomlr) 589. 
15 Indian Penal Code 1860, S 309. 
16 P. Rathinam V Union Of India AIR 1994 SC 1844.  
17 Ibid. 
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Gian Kaur v State of Punjab 

 

The aforementioned judgment was eventually overruled in the case of Gian Kaur 

v State of Punjab18 by a Constitutional Bench decision of the Supreme Court 

wherein it was held that the right to die is inherently and intrinsically 

inconsistent and opposed to the provision of the right to life and therefore does 

not fall under the ambit of Article 21. In the author’s opinion, the judgment 

rendered in the case mentioned above is flawed as the decision is opposed to 

the Principle of Individual Autonomy and Self-Determination, the Principle of 

Informed Consent and the Best Interest Principle. 

 

Aruna Ramchandra Shanbaug v Union of India 

 

Furthermore, in the landmark case of Aruna Ramchandra Shanbaug vs UOI,19 the 

Supreme Court distinguished between active and passive Euthanasia. Referring 

to Gian Kaur vs the State of Punjab, the Supreme Court held that passive 

Euthanasia could be availed depending on the circumstances of the case. In 

contrast, active Euthanasia can be availed in no circumstance and is illegal on 

account of administering external medications resulting in “killing” the patient. 

It is important to note that there is a marked difference between a right to die 

and right to kill.  

 

“Right to die includes the will, wish and decision of the person to terminate his 

own life and who therefore actively requests another person to assist him to die 

whereas the right to kill includes the decision to terminate the life of the person 

suffering from a terminal illness or in a PVS is taken either by the doctor or the 

relatives of the patient in the absence of consent from the patient.”20 In case of 

voluntary active Euthanasia, there is no question of “killing” a patient without 

his consent as the concept of voluntary active Euthanasia includes the 

																																																								
18 Gian Kaur V State Of Punjab AIR 1996 SC 946.  
19 Aruna Shanbaug V Union Of India (2011) 4 SCC 454. 
20 AC Grayling, ‘Right To Die: The Moral Basis Of The Right To Die Is The Right To Good Quality Life’ [2005] 
British Medical Journal 799. 
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formulation of advance directives or living wills to express their intentions and 

decisions regarding health care and estate to be implemented by giving power 

of attorney to an individual who will execute their instructions.  

 

The advance directives may specify the varieties of treatments that a patient may 

or may not wish to undertake. Once the advance directive has been for all 

purposes legally executed, the health care provider shall adhere to the wishes of 

the patient. This provision of living wills would also prevent substitution of the 

decision of the patient by that of relatives with mala fide intentions which may 

not be in the interest of the patient. The situation becomes slightly more 

complex in the case of involuntary active Euthanasia but can be regulated with 

a little effort. Thus, legislation by the Parliament assumes paramount 

importance. Stringent guidelines and rules must be prescribed by the Parliament 

which must be complied with to permit involuntary active Euthanasia. 

 

NGO Common Cause v Union of India  

 

Passive Euthanasia has been legalised recently by the Supreme Court in the 

landmark case of NGO Common Cause v Union of India (2018)21 . Still, at the same 

time, the court has refused to legalise active Euthanasia. “No Coding” 

procedure has been justified with the argument that in such cases, death has not 

been induced externally. Still, by withholding any form of treatment- the disease 

itself serves as a natural cause terminating the life of the patient. In light of the 

argument given above, it is contended that if a doctor or medical practitioner 

can legally starve or asphyxiate a patient who is on life support through passive 

Euthanasia then why not relieve the suffering of such patients humanely in a 

more dignified manner and at an earlier stage through the process of active 

Euthanasia?   

 

																																																								
21 NGO Common Cause V. Union Of India (2018) 5 SCC 667. 
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The decision rendered by the 5 Judge Constitutional Bench, in this case, stated 

that the right to life is a positive right which includes the right to live, the right 

to die and the right not to live a forced life. The Supreme Court further pointed 

out that in any case, a person cannot be forced to enjoy his right to life to his 

detriment, disadvantage or dislike. It is contended that in accordance with the 

current legal position, the right to life includes the right to die. Therefore, Article 

21 must extend to include within its active scope euthanasia. 
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CONCLUSION 

 

The right to life does not signify a mere animal existence but includes the right 

to live with dignity. Permitting the premature termination of natural life in 

circumstances wherein death is certain and imminent, and the natural process 

of death has already started would mean allowing a patient who is terminally ill 

or in a PVS the right to die with dignity as an integral component of his right to 

live with dignity. The courts in India recognise and uphold the rights of liberty, 

dignity, autonomy and privacy to protect the right to die with dignity. With these 

rights being given complete effect in recent times, there exists no valid 

justification as to why passive Euthanasia is legal but active Euthanasia is not.22 

 

The long-standing argument against active Euthanasia primarily involves the 

possibility of abuse. The fact remains that merely because a right could be 

abused in the future, this does not entail that the right be denied completely. 

Stringent guidelines, proper safeguards and a well-functioning regulatory body 

laid down by the letter of the law are sufficient to combat the possibility of 

abuse. 

 

SUGGESTIONS 

 

Firstly, active Euthanasia must be permitted only for terminally ill patients or 

patients in a PVS.  The patient must be experiencing intolerable pain or 

suffering from an incurable condition with no likelihood of improvement. In 

the case of voluntary active Euthanasia, it is essential to ensure that the request 

made by the patient was freely given devoid of undue influence, family pressures 

etc. The request for active Euthanasia must be well considered, persistent and 

must be made by the patient only after exploring all other medical treatments 

available. Non-voluntary active Euthanasia must be permitted only in the case 

of patients in a PVS in the absence of a living will or advance directive. In case 

																																																								
22 Dhvani Mehta, ‘Is Active Euthanasia The Next Step?’ The Hindu (New Delhi, 16 March 2018).   
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of non-voluntary active Euthanasia, the best interest principle shall be 

applicable wherein the request must be made by close relatives or doctors 

keeping in mind the best interest of the patient who is unable to communicate 

his wishes. In the Airedale case, it was held that when there is no possibility of 

improvement in a patient’s condition, the treatment imparted is not in the best 

interest of such patient.23  

 

For all cases, active Euthanasia must be resorted to only as the last option 

wherein all alternative medical treatments to alleviate the patient’s condition 

have been considered, explored and found deficient. Moreover, active 

Euthanasia must be performed only by a trained and experienced physician after 

attaining a second professional opinion to this effect. The main aim of active 

Euthanasia is to relieve the suffering of patients who are in a PVS or an 

irremediable condition with no prospect of recovery in a painless, humane and 

quicker manner. Therefore, it is essential that the physician performing active 

Euthanasia have a long-standing relationship with the patient and act in a bona 

fide manner at all times. The economic and financial condition of the patient 

himself or his family members responsible for paying the medical expenses of 

the patient must also be taken into consideration. 

 

Every case is unique, and therefore all the cases must be carefully monitored. 

For this purpose, a quasi-judicial body must be established comprising of 

members with proper knowledge and expertise in the field of medicine to look 

into the patient’s request and grant approval based on the merits of the case and 

to oversee the measures taken by the patient’s physician. Additionally, assistant 

officials with legal expertise must also be appointed to ensure strict compliance 

with the guidelines mentioned above. 

 

 

 

																																																								
23 Airedale NHS Trust V. Bland [1993] AC 789. 
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FINAL COMMENTS 

 

‘[T]he ability of medical sciences to maintain a physiologically active body 

accompanied by a neurologically inactive existence undoubtedly prolongs the 

life of a human being but in a vegetative state.’ In trying to prolong such a life 

by a few days, a few months or even a few years vital resources would be wasted 

which otherwise would be available for use to treat those who are not terminally 

ill and who after the treatment would be able to provide useful services to their 

family and society at large. In India, the number of functional hospital beds, 

physicians and nurses constitute a mere 0.5, 0.7 and 1.9 per 1000 of the 

population respectively.24  Thus, in the Indian context, this consideration 

assumes greater significance because of limited resources. Active voluntary 

Euthanasia would relieve the sufferings of the terminally ill or PVS patients 

more humanely, painlessly and at an earlier stage. Death is an inextricable part 

of life, a universal truth, a pre-condition of living but unbearable pain and 

suffering at the time of death need not be.  

 

In conclusion, it can be said that ‘entry and exit are the gates of human existence, 

just as man needs assistance to be born, he should also need similar assistance 

to be unborn - to die peacefully without fuss….’ 25 

 

																																																								
24National Commission On Macroeconomics And Health, Burden Of Disease In India (Background Papers) Ministry Of 
Health And Family Welfare.   
25 Rodney Syme, A Good Death: An Argument For Voluntary Euthanasia (Melbourne University Publishing 2008). 


