
	

 

 

 

 

 

 

 

 

 

 

 

 

 

 

VOLUME II: ISSUE 3 

SEPTEMBER 2020 

 

 

 

 

 

 
Email: editor@corpusjuris.co.in 

 
 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	

 
DISCLAIMER 

 
 
No part of this publication may be reproduced or copied in any form by any means 

without prior written permission of the Editor-in-chief of Corpus Juris – The Law 

Journal. The Editorial Team of Corpus Juris holds the copyright to all articles 

contributed to this publication. The views expressed in this publication are purely 

personal opinions of the authors and do not reflect the views of the Editorial Team 

of Corpus Juris or the Publisher Adv. Sunil Chauhan. Though all efforts are made 

to ensure the accuracy and correctness of the information published, Corpus Juris 

shall not be responsible for any errors caused due to oversight or otherwise. 

 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	

ABOUT US 
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Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 
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matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  
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JURISPRUDENCE ON CUSTODIAL TORTURE 

AND POLICE REFORM 
-SIDHARTHA SINGH* 

 

“To strike balance between the needs of law enforcement on one hand and the protection of 

citizens from oppression and injustice at the hands of the law enforcement on the other, is the 

perennial problem of Statecraft. The pendulum over the years has swung to the right.” 

-Lewis Mayers 

 

ABSTRACT 

 

“This is what I have to say about the wounds on the body of the said accused. Since he was a 

hard-core criminal, he refused to give any information. It was essential to get that information 

from him, that’s why [the police] used the “truth seeking” belt and beat him up in front of me. 

He was so weak after the beating that when he got up to drink water, he was dizzy with pain 

and collapsed against the window, breaking his lower jaw.” This the statement given by a 

police constable while testifying in Julfikar Shaikh’s custodial death investigation. 

  

																																																								
* Student, 3rd Year, Amity Law School, Delhi (GGSIPU). 
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INTRODUCTION  

 

Janardhan was arrested by the Police on August 2, 2009 from his home and 

was taken into custody by them. The family members of the victim stated that 

they saw 4 policemen beating him. On August 4, he died. The Police said “what 

can we do? He died of heart attack.” Soon after, investigation revealed that the Police 

did not follow the proper arrest procedure while detaining him. 

 

Agnelo Valdaris was arrested by the Police along with three others accused 

and was brutally beaten. His offence was stealing goods. During the mandatory 

check-up, Valdaris told the Medical Officer that he was tortured by the Police. 

Before he could be presented before the Magistrate, the Police stated that 

Valdaris was hit and killed by a train while he was trying to escape. However, 

the family of the victim believes that he was killed by the Police. 

 

In India, a country who prides herself as the epitome of the Rule of Law, 5 

people are being killed in custody each day. A total of 1,731 people were killed 

in custody in 2019 alone, out of which 125 were in Police Custody. Uttar 

Pradesh topped with 14 deaths followed by Tamil Nadu.1 Of the 125 cases in 

police custody, 93 persons (74.4%) died due to alleged torture or foul play, while 

24 (19.2%) died under suspicious circumstances in which the police cited suicide 

(16), illness (seven) and injuries (one). The reasons for the custodial death of 

five others (4%) were unknown, as per the report. According to the report, 

between 2005 to 2018, 281 cases of custodial torture were registered and 54 

policemen were charge sheeted as well but no conviction has ever been made. 

The methods adopted by the police are as barbaric as they can get. The Report 

reveals that some of the methods of torture includes hammering iron nails in 

the body, pouring hot oil on private body parts, electric shocks and forcing 

people to perform oral sex. Justice A.N. Mulla summed it up incisively when he 

																																																								
1 INDIA: Annual Report On Torture,2019, National Campaign Against Torture, June 26, 2020.  
Http://Www.Uncat.Org/Wp-Content/Uploads/2020/06/INDIATORTURE2019.Pdf} 
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said, “There is not a single lawless group whose record of crimes come anywhere close to the 

record of that single organised unit known as the Indian Police Force.”2 

 

Recently the death of Jayaraj and Bennix in the Police Custody at Sathankulam 

Police Station in Toothikudi District in Kerala came to light and ignited the 

public sentiment which led to people protesting for a change in police reforms 

and the passing of an Anti-Torture Law. The push for such reforms is not new 

and has been going on since the late 70’s. However, it took the gruesome deaths 

of a father-son duo to galvanise the movement yet again. In the words of Anne 

Frank, “Dead People receive more flowers than the living ones because regret is stronger than 

gratitude.” In the wake of the murder of Jayaraj and Bennix it has become 

imperative to know about the jurisprudence on Custodial Torture and Police 

Reforms. 

 

In this Article the Author will highlight the judicial decisions which had a 

mammoth impact on the Jurisprudence of Custodial Torture with reference to 

custodial torture meted out to Jayaraj and Bennix. Furthermore, the Author will 

also bring to light the various safeguards, both constitutional and statutory, 

which are available to the accused and also the defences claimed by the 

administration. The Author will also point out the lacunae existing in reference 

to the international obligation of our nation.  

 

JUDICIAL DECISIONS 

 

The Judiciary and most importantly the Apex Court has elaborated numerous 

times on the misuse of police powers and laid down guidelines to prevent such 

gregarious violations of human rights. In the late 70’s a landmark decision was 

given by the Apex Court regarding treatment of Prisoners and Prison Reforms. 

The case was Sunil Batra v. Delhi Administration3.  

 

																																																								
2 State Of U.P. V. Mohammed Naim,(1964) AIR 703.  
3 Sunil Batra V. Delhi Administration (1980) AIR 1579. 
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Justice V.R. Krishna Iyer speaking for the bench remarked that “in our 

constitutional order, it is axiomatic that prison laws do not swallow up the fundamental rights 

of the legally unfree and as sentinel on the qui vive, courts will guard the freedom behind 

bars…. intolerant to executive echelons.”  

 

The Court also brushed aside the “hands-off” doctrine which can be 

understood by reading the obiter in Ruffin v. Commonwealth4, “He has, as a 

consequence of his crime, not only forfeited his liberty, but all his personal rights…He is for 

the time being, slave of the state.” 

 

Krishna Iyer J. famously stated that, “Part III of the Constitution does not part company 

with the prisoner at the gates.” But as the statistics suggest, the Courts have not been 

able to protect the fundamental rights of the underprivileged and incarcerated.  

 

According to various reports, Jayaraj allegedly made some critical remarks about 

a police patrol team on June 18 for insisting shop owners to shut shops early 

for lockdown rules. An auto driver had informed the police about these remarks 

and a team of police had come the next day to take Jayaraj into custody. After 

an agitated police team had taken Jayaraj in custody, his son, J Bennix, aged 32, 

followed the police team to the station. When he asked why his father was being 

beaten, the Police became agitated and took both father and son into the lockup 

and “thrashed them for hours”, stated a police officer who testified in front of 

judicial magistrate who was conducting magisterial inquiry under Section 176 

of Code of Criminal Procedure.  

 

They were charged under Sec 188 (Disobedience to order duly promulgated by 

the Public Servant), Sec 269( Action likely to spread disease), Sec 353(Use of 

force against a Public Servant) and Sec 506(Criminal Intimidation) of the IPC. 

According to the First Schedule appended to Code of Criminal Procedure, all 

these offences are categorised as “Cognizable offences”. In D.K. Basu v. State 

of West Bengal5 the Court noted the recommendations of the 3rd National 

																																																								
4 Ruffin V. Commonwealth (1871) 62 VA 790. 
5 D.K. Basu V. State Of West Bengal (1997) 1 SCC 416. 
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Police Commission Report in para 21 regarding arrest made in cognizable 

offences. The report suggested that a person’s arrest in a cognizable offence can 

be justified if the;  

 

a) case involves grave offences such as murder, dacoity etc. and it is 

necessary to bring his movements under restrain to infuse confidence 

in victims. 

b) accused is likely to abscond and evade the processes of law.  

c) accused is given to violent behaviour and is likely to commit further 

crimes. 

d) the accused is a habitual offender. 

 

Clearly, none of the conditions are fulfilled and thus the arrest cannot be 

justified and hence is unconstitutional. The Apex court in Joginder Kumar v. 

State of U.P.6 noted that, “No arrest can be made just because it is lawful for the police 

officer to do so” and also opined that “The quality of a nation's civilisation can be largely 

measured by the methods it uses in the enforcement of criminal law.” It will be an 

understatement to say that our nation is light years behind when it comes to 

Criminal Reforms. 

 

One important concept regarding arrest was also propounded by the Court in 

both Basu (supra) and Joginder Kumar (supra) namely, Principle of Necessity. 

This principle was propounded by Sir Cyril Philips Committee also known as 

The Royal Commission Report on Criminal Procedure in the United 

Kingdom. The main objective of this principle is that police can exercise powers 

only in those cases in which it is genuinely necessary to enable them to execute 

their duty to prevent the commission of offences, to investigate crime. The 

arrest of Jayaraj and Bennix stands in contempt of this principle.  

 

The D.K. Basu case (supra) is considered as a landmark judgment which sought 

to protect the accused against violent police atrocities and championed police 

																																																								
6 Joginder Kumar V. State Of U.P (1994) AIR 1349. 
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reforms. The Court noted the importance of mental health in para 12 of its 

judgment and said, “Real concern is not only the infliction of body pain but also the mental 

agony which a person undergoes within the four walls of the police station or lock-up.”7  The 

Court in this case relied upon the 113th Law Commission Report on Custodial 

Torture and advocated for insertion of Section 114B in the Indian Evidence 

Act, 1872. The section reads that if there is evidence that injury was caused 

during the period when the person was in the custody of the police, the Court 

“may presume” that the injury was caused by the police officer having the custody 

of that person during that period.8 This presumption although, is rebuttable. 

Unfortunately, no such action has been taken by the Governments even after 

23 years since the judgment.  

 

The Apex Court issued a set of guidelines in this case which have now been 

incorporated in Cr.P.C.9, albeit not followed. Some of the directions given by 

the Court included visible and clear identification tags worn by the officer 

handling investigation, the arrest memo shall be attested by at least one witness 

who may be a family member of the accused or any respectable member of the 

society, arrested person has a right to inform one person of his arrest, he has a 

right to be informed that he can call any one person he wants and inform them 

of his arrest, an entry regarding the arrest of the person shall be made in the 

case diary which shall disclose the name of the accused and the police officials 

who made the arrest and the arrestee may be permitted to meet his lawyer during 

interrogation. The Court, to ensure that its guidelines are followed, stated that 

a failure to comply with the requirements will not only render the police officials 

liable to departmental inquiry but can also be punished for Contempt of Court. 

 

It is not only the police officers who committed the custodial torture who are 

liable but the State is also vicariously liable. In another landmark judgment in 

Neelabati Behera v. State of Orissa10, the Court stated that “The duty of care on 

the part of the State is strict and admits no exceptions. The Wrongdoer is accountable and the 

																																																								
7 Supra 9. 
8 Section 114b, Indian Evidence Act, 1872.  
9 Section 41B, Code Of Criminal Procedure. 
10 Neelabati Behera V. State Of Orissa, (1993) 2 SCC 746. 
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State is responsible if the person in custody of the police is deprived of his life except according 

to procedure established by law.”  In State of M.P. v. Shyam Sunder Trivedi11, the 

Court advocated for a change in outlook and attitude of the Courts toward 

custodial crimes and said, “they (Courts) should exhibit more sensitivity and adopt a 

realistic rather than a narrow technical approach while dealing with cases of custodial crimes 

so that the guilty may not escape and the victim has the satisfaction that ultimately the majesty 

of law has prevailed.” In D.B.M. Patnaik v. State of A. P12., the Court opined 

that “Convicts are not by mere reason of conviction, denuded of all their fundamental rights 

which they otherwise possess” and "no iron curtain could be drawn between the prisoner and 

the Constitution.”  

 

The Apex Court recorded the need to make change in Evidence laws and alter 

the cardinal principle of Burden of Proof in the case of State of U.P. v. Ram 

Sagar Yadav13. The Court wanted to “impress upon the Government the need to amend 

the law appropriately so that policemen who commit atrocities on persons who are in their 

custody are not allowed to escape by reason of paucity or absence of evidence. Police Officers 

alone, and none else, can give evidence as regards the circumstances in which a person in their 

custody comes to receive injuries while in their custody. Bound by ties of a kind of brotherhood, 

they often prefer to remain silent in such situations and when they choose to speak, they put 

their own gloss upon facts and pervert the truth. The result is that persons, on whom atrocities 

are perpetrated by the police in the sanctum sanctorum of the police station, are left without 

any evidence to prove who the offenders are. The law as to the burden of proof in such cases 

may be re-examined by the legislature so that hand-maids of law and order do not use their 

authority and opportunities for oppressing the innocent citizens who look to them for protect 

on.” 

The Apex Court in Sheela Barse14 case laid down inter alia specific guidelines 

to protect Women against Custodial Torture. The court said; 

 

a) Female suspect shall be kept in separate lock-up under a female 

constable’s supervision. 

																																																								
11 State Of M.P. V. Shyam Sunder Trivedi (1995) 4 SCC 262. 
12 D.B.M. Patnaik V. State Of A. P (1971) SC 2092. 
13 State Of U.P. V. Ram Sagar Yadav (1985) SC 421. 
14 1986 SCALE (2) 230. 
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b) Interrogation must be carried with the presence of female officers. 

 

In a more recent judgment, the Supreme Court (filed in 1996 but decided in 

2006), showed anguish over the lackadaisical approach adopted by the 

Governments in not implementing changes directed by them in catena of 

judgments and laid down, yet again, a set of directives exclusively for police 

reforms. The judgment is widely celebrated and is titled as Prakash Singh & 

Ors. v. UOI & Ors.15 The Court noted that it is hoping that both the Central 

Govt and the respective State Govts will amend the Indian Police Act, 1861 and 

enact new legislations respectively. However, the Court also added that “It is not 

possible or proper to leave this matter only with an expression of this hope and to await 

developments further. It is essential to lay down guidelines to be operative till the new legislation 

is enacted by the State Governments.”  

 

The Court invoked Article 32 and 142 of the Constitution, to claim that these 

Articles provide the Court the power to do complete justice and under Article 

144 all authorities shall act in aid of the directions issued. The Court also said 

even in absence of legislations on the point, the court can issue guidelines and 

directions till legislatures pass appropriate legislations. {See Vineet Narain & 

Ors. v. UOI & Ors. (1998) 1 SCC 226.} The Court further gave only a period 

of three months for the respective State Govts and the Central govt to 

implement the directions issued.The Court laid down the following guidelines 

to implement Police Reforms; 

 

a) a State Security Commission is to be constituted in every state to check 

that the State Govt doesn’t exercise unwarranted influence over the 

police forces. Recommendations of this shall be binding on the State 

Govts.  

b) The tenure of the DGP shall be of at least 2 years without the fear of 

superannuation and shall be selected amongst the three senior most 

officers of the Department. 

																																																								
15 Prakash Singh & Ors. V. UOI & Ors. W.P. (Civil) 310 Of 1996. 
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c) The Investigation Police shall be separate from the Law & Order Police.  

d) There shall be a Police Establishment Board which shall decide all 

Transfers, Postings and Promotions of the officers below the Rank of 

Deputy Superintendent of Police. The board may also make 

recommendations to the State Govts regarding the posting and transfers 

of officers above the rank of Superintendent of Police. 

e) There shall be a Police Complaint Authority at both District and State 

levels which shall be headed by a retired District Judge and a retired 

High Court/Supreme Court judge respectively. They shall look into the 

complaints against Police Officials of and up to the rank of Deputy 

Superintendent of Police.  

f) There shall also be a National Security Commission. 

 

Dr. Ashwini Kumar, who was a Member of Parliament during the UPA regime 

and also the Chairman of the Select Committee of Rajya Sabha which submitted 

a Report on Custodial Torture, filed a writ petition under Article 32, praying to 

“direct” the Central Govt. “to enact a suitable stand-alone, comprehensive legislation 

against custodial torture as it has directed in the case of mob violence/lynching vide its judgment 

17th July 2018.” The petitioner claimed that since India has signed but not 

ratified the UNCAT (UN convention Against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment) a new substantive law 

should be enacted which is in consonance with the abovementioned 

Convention.  

 

The Petitioner argued that since torture violates the fundamental right of 

citizens namely, Article 21, the Court should exercise its powers under Article 

142 and 144 and issue directions to the Government to enact a law, like it has 

done on numerous occasions. {See Vineet Narain (supra) and Prakash Singh 

(supra)}The Petitioner also buttressed his argument by citing the importance of 

aligning the domestic laws with the international customary laws as mandated 

in the Constitution.16 The Petitioner also refreshed the Court’s memory by 

																																																								
16 INDIA CONST. Art. 51 Cl. (C) & Art. 253.  
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stating that the Court granted a similar prayer in Tehseen S. Poonawla v. UOI 

& Ors.17 regarding mob violence/lynching activities. However, the Court 

brushed aside the remedies asked by the Petitioners vide its judgment relying on 

the Doctrine of Separation of Powers.  

 

The Court through Sanjiv Khanna J. remarked, “Any direction by this Court 

requiring the Parliament to frame a law or modify an enactment in a particular manner would 

violate doctrine of separation of powers, a basic feature of the Constitution.” 

 

During the time when the nation is amidst dire straits, it is imperative that the 

Apex Court, staying true to its name as a “sentinel on the qui vive” and 

“custodian of rights”, take onus of its responsibilities and stop cherry-picking 

arguments to justify its policy of abnegation. If the doctrine of separation of 

powers hinders and puts shackles on the Court’s power to do justice to its fellow 

citizens, then application of such doctrine should be halted. Lord Mansfield said 

it best when he stated, “Fiat Justitia Ruat Caleum” or “let justice be done even if heavens 

may fall”.18 Montesquieu surely would agree. 

 

CONSTITUTIONAL & STATUTORY SAFEGUARDS 

 

There are various constitutional and statutory safeguards in place to protect 

citizens from the barbaric torture at the hands of the Police. Due to want of a 

substantive legislation to tackle the egregious human rights violations these 

safeguards are immensely important and it is imperative that we spread 

awareness regarding these remedies to our legally-illiterate public.  

 

Constitutional Safeguards 

 

The elixir for the dilapidated victims is Article 21 of the Constitution. Though 

custodial crimes and torture do not find their place expressly within the Article, 

but its scope is not limited “to mere physical existence but it includes within its ambit the 

																																																								
17 W.P. (Civil) No. 754 Of 2016. 
18 Somerset V. Stewart, (1772) 98 ER 499. 
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right to live with human dignity.”19 The court has also expanded the scope to include 

monetary compensation within the ambit of Article 21 for victims of custodial 

crimes.  

 

In Mohan Lal Sharma v State of Uttar Pradesh20 the Supreme Court has 

ruled that “it is well recognised right under Article 21 that a person detained lawfully by the 

police and that legal detention does not mean that he could be tortured or beaten up. If it is 

found that the police have ill-treated a detenue, he would be entitled to monetary compensation 

under Article 21.” In D.K. Basu (supra) the Apex court held, “The expression ‘life of 

personal liberty’ has been held to include the right to live with human dignity and thus it would 

also include within itself a guarantee against torture and assault by the State or its 

functionaries.” Describing custodial crimes as the worst crimes in the civilised 

society, the court pleaded to zealously and scrupulously protect the rights 

inherent in Article 21.  

 

Another Constitutional safeguard is present in the form of Article 20(1) or 

colloquially known as Ex post facto law which says that no person shall be 

convicted of a crime which was not in force when he “actually” committed the 

crime. Nor the person be subjected to a penalty greater than what it was when 

he committed the crime. Article 20(2) crystallises the Doctrine of Double 

jeopardy. It means no person shall be tried for a same offence more than once. 

The protection guaranteed under Article 20(3) states that no person shall be 

“compelled” to be a witness against himself. Here “compelled” not only means 

evidence obtained through coercion, threat or inducement but also torture. 

 

Article 22 is no less than a panacea. It provides safeguard against arbitrary arrest 

and detention. Clauses (1) and (2) provides four essential remedies to any person 

who has been arrested under any ordinary law for the time being in force. These 

safeguards are not exclusive to citizens but are available to non-citizens as well. 

The remedies are as follows; 

																																																								
19 Maneka Gandhi V. UOI, (1978) SC 597.  
See, Munn V. Illinois, 95 (US) 113 (1877). 
20 Mohan Lal Sharma V State Of Uttar Pradesh (1989) 2 SCC 314. 
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 (a) Right to be informed ‘as soon as may be’ possible of the ground of arrest.-  

 

The phrase ‘as soon as may be’ implies as nearly as reasonable in the 

circumstances of a particular case.21 In Joginder Kumar (supra) the Apex 

Court laid down certain guidelines related to the procedure followed 

during the arrest of a person. The Court said that the arrestee is entitled 

to have one friend, a relative or other person who is known to him, told 

about his arrest and his whereabouts. It further held police officer shall 

inform the arrestee when he is brought to station of this right and also an 

entry shall be required to be made in the police diary as to who was 

informed of the arrest. Furthermore, if the grounds furnished to the 

arrestee are insufficient and not intelligible, it validates the arrest, unlawful 

and the arrestee has to be released.22 

 

(b) Right to consult and be represented by a Lawyer of one’s own choice –  

 

The law in this regard has changed post Maneka Gandhi (supra). Earlier 

the courts’ view was that a lawyer will be provided ‘if’ asked by the 

arrestee and also not at the expense of the State.23 However, the shift in 

jurisprudence was evident when in D.K. Basu (supra) the Court noted 

that the lawyer shall be present with the arrestee during the interrogation, 

albeit not the whole time. This ratio has now been crystallised in the form 

of Section 41D of the Cr.P.C. Again, in Hussainara Khatoon v. Home 

Secretary, State of Bihar24, the Apex Court held that it is the 

Constitutional right of every person who is unable to engage a lawyer and 

secure legal services on account of poverty to be provided of free legal 

services by the State.25 Recently in Hubli Bar Association case, the 

Hubli Bar declined to represent three young Kashmiri men because of 

certain insensitive comments they made. This incident led the Karnataka 

																																																								
21 Tarapada De V. State Of West Bengal, (1951) SC 174. 
22 In Re Madhu Limaye, (1969) SC 911. 
23 Janardhan Reddy V. State Of Hyderabad, (1951) SC 227. 
24 Hussainara Khatoon V. Home Secretary, State Of Bihar (1979) SC 1377. 
25 Powell V. Alabama 257 US 45. 
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High Court to remark that, “Everyone has a right to fair trial and Kangaroo 

Courts are not permitted in the Country.” Furthermore, in light of Supreme 

Court judgment in A.S. Mohammed Rafi v. State of Tamil Nadu26, 

any decision “not to defend a particular person or persons are wholly illegal against 

all traditions of the bar and against professional ethics.” 

 

(c) Right to be produced before the Magistrate within 24 hours. – 

 

The arrestee shall be presented before the magistrate within the 24 hours 

from the time of arrest. However, in the case of Jayaraj and Bennix, the 

police flouted the fundamental rights of the father-son duo and blatantly 

ignored the constitutional mandate. The Magistrate whose office was on 

the first floor just waved his hand at the police who were with the victims 

at the gate and the remand was approved.  

 

(d) No detention beyond 24 hours, except by order of the Magistrate. 

 

 

Statutory Safeguards 

 

(i) Code of Criminal Procedure 

 

Via the Criminal law (Amendment) Act, 2018 various safeguards were 

implemented to keep a check on unfettered power of the Police. Sec 41A was 

added through the 2009 amendment which states that if the arrest of the person 

is not required for the purposes of Section 41(1) then the police officer shall 

issue a notice to the concerned person who has allegedly committed a 

cognizable offence to appear before the him and if the person continues to 

apply to the notice no arrest need be made. Sec 41B is the result of the 

guidelines laid down by the Apex Court in D.K. Basu (supra). Section 41D 

gives the right to the arrestee to meet and consult advocate of his choice during 

																																																								
26 A.S. Mohammed Rafi V. State Of Tamil Nadu, (2011) SC 308. 
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interrogation though not throughout. Section 50 talks about the right of the 

person to be informed of the grounds of the arrest and his right to bail if he has 

been arrested for bailable offence. The information of the arrest and the place 

of arrest shall be intimated to any of his friends or relatives according to Section 

50A. According to Section 55A it shall be the duty of the person having the 

custody of an accused to take reasonable care of the accused. Sathankulam 

Police is in clear violation of this provision. In consonance with the 

constitutional directive, Section 57 states that the accused not to be detained 

for more than 24 hours. 

 

The power of Remand under Section 167 can be used by the magistrate only 

when the accused is present before him in person and the production of Accused 

may be proved by his signature on the order authorising detention. {See Section 

167(2)(b) and Explanation II of the same section. In the case of Jayaraj and 

Bennix, the remand was approved once the magistrate saw the victim alongside 

the officers at the gate of the office from his first-floor window. Furthermore, 

the magistrate also has to record the reason for the grant of remand as per 

Section 167(3) which, I submit that the learned magistrate in all probability did 

not do, as it would be bizarre and ludicrous to not see the injuries on the victims’ 

bodies and still grant remand. 

 

(ii) Indian Evidence Act, 1872 

 

There are certain provisions in the Evidence Act which are based on 

apprehension that the Police might torture or threaten or coerce the accused 

into giving a self-incriminatory statement so as to protect himself and to gain 

any advantage to avoid evil of any temporal nature. 

 

Section 24 provides that any “confession” made by the accused is irrelevant if 

the Court believes that such confession was a result of “threat”, “inducement” 

or “coercion”. The confession has to be in reference to the charge and also such 

threat or coercion or inducement must proceed form a person in authority. 

However, the pith of the Section states that the reasonableness of the 
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confession has to be understood from the point of view of the victim and from 

the point of view of the Court. This essentially means that the Court has to 

think that whether the threat, inducement or coercion were reasonable enough 

“to the Accused/victim” so as to compel him to make a confession. William J. said 

it beautifully, “Such a tainted confession is rejected not because the law is afraid of having 

the truth elicited, but because the law is jealous about not having the truth”.27 

 

Section 25 is pretty much laid on the line when it says that no confession given 

to a police officer is admissible, which cannot be brought on record by the 

Prosecution to obtain conviction.28 A bare perusal will indicate that only 

confession given to the police officer is barred and not every statement. 

Therefore, if the Police torture for any information barring a confession it is 

admissible. A pertinent issue here is that who ‘legally’ is a police officer, as only 

a confession to him is deemed inadmissible. The primary test is whether the 

officer concerned has been vested with powers exercisable by an officer in 

charge of a police station qua his ‘investigative power’ and also the ‘power to initiate 

prosecution’ by submitting a report under Section 173(2) of the Code. 

 

Section 26 can be deceptively similar to Section 25. It states that any confession 

given in “custody of the Police officer” is inadmissible unless it be made in the 

immediate presence of a Magistrate. However, there is a subtle difference. 

Section 25 excludes evidence on the basis of the question “to whom the confession 

was made”. If it was made to police officer then its inadmissible. Section 26 

excludes the evidence on the basis of the question, “in what circumstances was the 

confession made.”  

 

If it was made in the custody of the police, it is inadmissible. “Police Custody 

commences from the time where the movements of the accused are restricted  or controlled and 

is direct or indirect under Police surveillance.”29 Even a confessional statement when 

made to a Tonga Driver in the absence of the Police Officer who had gone 

																																																								
27 R. V. Mansfield, (1881) 14 Cox CC 639. 
28 Ram Singh V. Central Bureau Of Narcotics, (2011) SC 2490. 
29 Moddovdare Rawthor Smile V. State, 1982 Cr LJ 2102. 
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leaving the accused in the care of the driver it is said that the Police officer still 

had the custody over the accused.30  

 

Section 27 acts as an exception to the abovementioned safeguards31. It states 

that, although the confession given to the Police officer or in the custody of one 

is inadmissible, if such confession leads to a discovery of a fact, then the 

confession which leads to the discovery will be severed from the whole 

confession and be admissible. It is submitted that this provision welcomes 

custodial torture as it is providing an incentive to the police.  

 

The constitutionality of this section was challenged in the Supreme Court in 

State of U.P. v. Deoman Upadhyay32 on the grounds that it violates Article 

14 of the Constitution. The Court stated that “classification between persons in custody 

and persons not in custody was manifestly reasonable” and refused to strike down the 

section. The section was also challenged on the grounds that it violated Article 

20(3) in State of Bombay v. Kathi Kalu Oghad33 but the Court upheld the 

law. 

 

(iii) Indian Police Act, 1861 

 

Section 29 of the Act punishes those officers who violate their duties or wilfully 

neglect any rule or order, or who are responsible for any unwarrantable act of 

violence on any person in his custody. But it is atrocious to note the magnitude 

of the punishment is only three months imprisonment, or a penalty not 

exceeding three months’ pay. It is the need of the hour that such futile 

punishments be amended. 

 

  

																																																								
30 R. V. Lester, ILR (1895) 20 Bom. 165. 
31 Mistri V. R., 10 Cr LJ 439 (FB). 
32 State Of U.P. V. Deoman Upadhyay, (1960)SC 1125. 
33 State Of Bombay V. Kathi Kalu Oghad, (1961) SC 1808. 
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IMMUNITIES AVAILABLE TO POLICE OFFICERS 

 

One of the impediments in the way of ensuring that the Police officers be held 

liable for their crimes comes in the form of Section 197 of Cr.P.C. This Section 

requires a prior sanction from the State Govt. before the prosecution of the 

officers can begin. A recent example can be seen in the case of Ravindra Goud, 

who was accused in Mukul Gupta encounter in 2007. However, both SP and 

BSP Govts didn’t give the sanction to prosecute him and he is now one of the 

members of the SIT probing the encounter case of Gangster Vikas Dubey.34  

 

The term ‘police officer’ is not explicitly mentioned under the Section although 

the Sub-Section (3) talks about “any public servant who is not removable from his office 

save by or with the sanction of the Govt.” which encompasses police officers. It is 

imperative to note that this protection is applicable only if the act done by the 

officers is within the ambit of his discharge of official duty. Where the act or 

omission with which the accused is charged is prima facie found to have 

reasonable connection with the discharge of his duty, it must be held to be 

official and Section 197 will apply.35  The protection under section is available 

only if the alleged act is “reasonably connected” with the discharge of his official 

duty and is “not merely a cloak for doing an objectionable act.”36 Custodial torture can 

never be considered as even remotely connected with the discharge of an 

officer’s discharge of his official duty let alone reasonable.  

 

Whenever the fundamental rights of citizens have been violated due to police 

actions the Courts have provided compensation to the victims as a public 

remedy under Article 32. The Courts have also expanded the scope of monetary 

compensation and brought it within the realm of Article 21 as has been 

mentioned earlier. The doctrine of Sovereign Immunity states that the state 

cannot be prosecuted for its wrongdoings if the act was a sovereign function. 

																																																								
34 Sharat Pradhan, Yogi's SIT Probing Vikas Dubey Matter Has Officer Chargesheeted By CBI For Fake Encounter, 
The WIRE, July 13, 2020.  
 Https://Thewire.In/Government/Vikas-Dibey-Sit-Fake-Encounter-Ravindra-Goud 
35 Anjani Kumar V. State Of Bihar, 2008 Cr LJ 2558 (SC). 
36 Rakesh Kumar Mishra V. State Of Bihar, (2006) 1 SCC 557. 
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Though the courts have repeatedly rejected this notion. In the Nilabati Behera 

case(supra), the Court stated that “award for compensation in a proceeding under Article 

32 by this Court or under Article 226 by the High Courts is a remedy available in public 

law, based on strict liability for contravention of fundamental rights to which principle of 

sovereign immunity doesn’t apply.” In N. Nagendra Rao v. State of A.P.37 the Apex 

Court remarked that “no civilised system can permit an executive to play with the people of 

its country and claim that it is entitled to act in any manner as it is sovereign.”  

 

INTERNATIONAL OBLIGATIONS 

 

India is part of a unique list along with nine countries, Sudan, Brunei, Bahamas, 

Sao Tome and Principe, Angola, Comoros, Gambia and Palau. These countries 

have the inglorious distinction of not having ratified the UN Convention 

Against Torture (UNCAT), though India did sign it. Until India ratifies the 

treaty, she will not be bound by its obligations. Although it is a trite in 

international law that between the period of signature and ratification, a State is 

under a duty to not do any act which is likely to defeat the object of the treaty.38 

 

‘Right against torture’ find its mention in Universal Declaration of Human 

Rights (UDHR). Article 5 states, “No one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment.” Article 7 of ICCPR also states, “No 

one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 

In particular, no one shall be subjected without his free consent to medical or scientific 

experimentation.” Article 2 of the UNCAT requires, “Each State Party to take effective 

legislative, administrative, judicial or other measures to prevent acts of torture in any territory 

under its jurisdiction.” Right Against Torture is now considered as a customary 

international law and thereby is binding on each and every nation irrespective 

of whether they ratified the convention or not. Therefore, it can be argued that 

the Right Against Torture has acquired the status of “Jus Cogens” and thus no 

derogation is possible from this law.  

 

																																																								
37 N. Nagendra Rao V. State Of A.P., (1994)SCC (6) 205.  
38 Article 18, Vienna Convention On Law Of Treaties, 1969. 
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In catena of judgments the Apex Court has laid down the importance of 

International Law and urged the Courts to interpret the international law 

harmoniously with the municipal law. Like in Chairman Railway Board v. 

Chandrine Das39 the Supreme Court observed the applicability of UDHR and 

its need to be read into our municipal law, or in PUCL v. UOI40 the Supreme 

Court stated that “the provisions of the Covenant, which elucidate and go to effectuate the 

fundamental rights guaranteed by our Constitution, can certainly be relied upon by Courts as 

facets of those fundamental rights and hence, enforceable as such.” In Vishaka v. State of 

Rajasthan41, the Court noted that in the absence of any domestic legislations, 

contents of international conventions and norms become significant and should 

be adopted by the Court in interpreting violations of fundamental rights. The 

court also remarked, “Any International Convention not inconsistent with the 

fundamental rights and in harmony with its spirit must be read into these provisions to enlarge 

the meaning and content thereof, to promote the object of the constitutional guarantee.”42 

 

According to Article 372 of the Constitution, “all laws which were in force before the 

adoption of the Constitution, shall continue in force until altered”. Before the Constitution 

came into being, English practice regarding the International law was followed 

which considers International Customary Law to be a part of the Municipal law. 

Accordingly, it can be argued that by virtue of Article 372, international 

customary law is still part of our municipal law and therefore India cannot 

abrogate its obligation under international law to safeguard the people’s right 

against torture. 

  

																																																								
39 Chairman Railway Board V. Chandrine Das, (1993) 2 SCC 746. 
40 PUCL V. UOI (1997) 3 SCC 433. 
41 Vishaka V. State Of Rajasthan (1997) 6 SCC 241. 
42 See Also, Apparel Export Promotion Council V. A.K. Chopra, (1999) 1 SCC 759.  
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CONCLUSION 

 

Every time a change is needed in society a brave soul has to make an ultimate 

sacrifice. In America it was George Floyd and in India it is Jayaraj and Bennix 

who galvanised the movement for the need of laws against police brutality and 

custodial torture. A bill was introduced in the Lok Sabha in 2010, which was 

however lapsed. This lackadaisical approach has to be done away with. This 

approach fuelled countless murders at the hand of the police. The Courts 

though in earlier judgments issued guidelines and directives, now are following 

a policy of abnegation.  

 

To abolish the culture of custodial torture which has impregnated the 

administration, the author proposes certain suggestions. Firstly, there is a dire 

need of an Anti-Torture Act to be passed by the Houses and it requires 

bipartisan support. Secondly the use of Probation of Offenders Act, 1958 

should be encouraged. Thirdly, the 15-day remand period could be shortened 

as suggested by SCBA President and Senior Advocate of the Apex Court, 

Dushyant Dave. Fourthly, the Doctrine of Fruit of the Poisonous Tree should 

be inculcated in our legal jurisprudence. In India, the admissibility of Evidence 

is relaxed to such an extent that police forces do not have any incentive to work 

within the contours of Rule of Law, because they know that any evidence 

presented before the Court will be admitted without any questioning. Fifthly, 

the accused should take the aegis under Section 156(3) of the Cr.P.C. and 

request the Magistrate to monitor the investigation.43 Sixthly, the 

recommendations of the 113th Law Commission regarding the incorporation of 

Sec 114B in the Indian Evidence Act should also be given due consideration. 

And finally, Sec 29 of the Indian Police Act of 1861 should be amended so as 

to increase the magnitude of punishment and its use should be widely 

encouraged which undoubtedly will create a deterrent effect within the police 

forces. 

 

																																																								
43 Sakiri Vasu V. State Of U.P., Crl Appeal No. 1685 Of 2007. 
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It is time we stand in solidarity against the barbaric actions of the police and 

demand the Parliament to fulfil its obligations towards its fellow countrymen. 

Youth accounts for 34% of Indian population and they should be in the 

frontline advocating for change. One has a moral responsibility to disobey 

unjust laws and to fight for their rights. Custodial torture is the most inhumane 

and diabolical of crimes and should not be staining the glorious history of our 

nation. It’s time for India to be “Vishwa-Guru” and establish the sanctuary of 

Rule of Law. 


