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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  
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LEGAL FRAMEWORK OF CAPITAL 

PUNISHMENT IN INDIA 
-RIDDHI CHADHA AND SARTHAK BATRA* 

 

ABSTRACT 

 

Capital punishment can be termed as the highest level of punishment awarded in any society. 

All punishments are given with a motive to reduce crimes and gives a penalty to the wrongdoer. 

This paper talks about the legal structure of capital punishment in India. Various provisions 

of IPC provide capital punishment to the wrongdoer, apart from this, some special legislation 

also grants capital punishment to the offenders. This article mentions some sections of IPC 

with relevant case laws and also methods of execution in India. Capital punishment is an 

integral part of the Indian criminal justice system. Capital punishment is only awarded for the 

most dangerous offenses, that is, only in the rarest of rare cases. In this paper, the power of the 

President to suspend capital punishment shall be discussed. The death penalty is given for 

taking arms against the administration, dacoity with murder, murder, and so forth. The Court 

only arrives at the death penalty as a punishment when life detainment is lacking, given the 

circumstances of the case. The two main fundamental points which we will study in this paper 

are: 

 

(a) The legal provisions of capital punishment in India 

(b) Constitutionality of capital punishment. 

 

Key Words: Capital Punishment, Death Penalty, Legislation, Crimes, Capital 

Punishment. 

 

 

 

  

																																																								
* Students, 4th Year, B.A. LL.B., FIMT, Guru Gobind Singh Indraprastha University. 
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INTRODUCTION 

 

"If administered swiftly and justly, capital punishment is a deterrent against future violence 

and will save punishment other innocent lives ".1 

 

Capital punishment, or the death penalty, is used to refer to the most severe 

form of punishment. It means the execution of a wrongdoer sentenced to death, 

who is convicted for a criminal offense by a Court of law. The offender is liable 

for such punishment only in case of heinous and grievous crimes against 

humanity. 'The Code of Hammurabi ' in 18th century BC was the first written 

law that contained provisions for the death penalty.2 

 

In primitive society, the execution of people for almost all sorts of crimes was 

ordinary. There was no such period in the history of human civilization where 

capital punishment was not a mode of punishment3. 

 

CAPITAL PUNISHMENT IN INDIA 

 

In British India, the capital punishment policies were stated several times in 

debates of legislative assembly by "Sir John Throne"4. India retained several laws 

at independence, including provisions of the death penalty under IPC (Indian 

Penal Code). Constitution of India under Article 21 guarantees the right to life 

and personal liberty to all the people in our society. However, the state may take 

away the right to live, but the procedure must be 'due process'5.  

 

The Indian Penal Code provides the death penalty as a punishment for various 

offenses such as murder, criminal conspiracy, abetting the suicide of minors, 

dacoity with murder, anti-terrorism, etc. 

  

																																																								
1 George W. Bush (41st US President). 
2 Http://Deathpenaltyinfo.Org/Article.Php?Did=199&Scid=15 
3 Capital Punishment By Dr. Subhash C. Gupta, 2000. 
4 Home Minister In 1946. 
5 Maneka Gandhi Vs. Union Of India [1978 AIR 597, 1978 SCR (2) (621)]. 
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MURDER 

 

Under section 302, whoever commits murder shall be punished with death or 

imprisonment for life and shall also be liable for a Fine. Under Section 354 (3) 

of the Criminal Procedure Code, when the offense is punishable with death, the 

judgment shall state the particular reasons for such sentence. Only then the 

sentence of the death penalty can fall under "rarest of the rare cases"6.  

 

"Bachan Singh vs. State of Punjab"7 is a landmark case, which determined the 

constitutional validity of the death penalty for murder. In this case, the doctrine 

of 'Rarest of Rare Cases' was laid by the Supreme Court by imposing limitations 

on capital punishment. In this case, the Court surmised the aggravating 

circumstances where the Court may impose the punishment of death penalty: 

 

(a)  If murder has been committed with brutality and with previous 

planning; 

(b) Where murder involves exceptional depravity; 

(c) Where murder of any member of the police force or of any public 

servant or any member of armed forces has been committed. 

 

However, in "Machhi Singh vs. State of Punjab"8, it was observed that the 

guidelines involved in the Bachan Singh case have to be called out and applied 

to the facts of each individual case where the question of imposing of death 

sentence arises. 

 

MURDER COMMITTED BY A LIFE CONVICT 

 

Section 303 of the Indian Penal Code was struck down by Supreme Court; 

however, it still remains in the Indian Penal Code. This was done by the Hon'ble 

Supreme Court in the case of Mithu Vs. State of Punjab9. 

																																																								
6 Ratan Lal & Dheeraj Lal, Indian Penal Code, 30th Ed., (2006), Pg.508. 
7 1980 Cr L J 636. 
8 AIR 1983 SC 957. 
9 AIR 1983 SC 473. 
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Section 303 of the Indian Penal Code deals with mandatory death sentences for 

offenders who commit murder. The constitutional validity of this section was 

challenged on the ground that it violates Article 21 of the Constitution. Section 

303 of the Indian Penal Code was held unconstitutional since it violates the 

Right of Equality conferred by Article 14 and 21.  

 

WAGING WAR AGAINST GOVERNMENT OF INDIA 

 

Section 121 of Indian Penal Code 1860 punishes waging of war against the 

Government of India or attempting to wage such war or abetting the waging of 

such war.  

 

Waging war can be defined as an attempt to fulfill any purpose utilizing violence. 

It occurs when few people assemble against the state in order to fulfill the 

objective of public nature. The number of persons in waging war is not 

specified. This section also includes abetting the waging of such war. 

 

CONVICTION AND DEATH OF INNOCENT PERSON 

 

Living false evidence with intent to procure conviction and death of an innocent 

person has been made. Section 194 of the Indian Penal Code is divided into two 

parts. The first part deals with fabricating false evidence with intent to procure 

conviction of the capital offense. Punishment for this part extends 

imprisonment of life or rigorous imprisonment and shall also be liable for Fine. 

However, only the second part provides for the death penalty, which deals with 

giving false evidence with the intent to procure the conviction and death of an 

innocent person. 

 

In "Darshan Singh vs. State of Punjab"10, two sarpanches and villagers, along 

with an investigating officer, gave false evidence in a murder case to rope on an 

																																																								
10 1985 Cr L J 71 (NOC)(P&H). 
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innocent man. As per the High Court, these were liable to be prosecuted under 

section 194. 

 

ABETMENT OF SUICIDE OF CHILD OR INSANE PERSON  

 

Section 305 of the Indian Penal Code provides the death penalty or 

imprisonment of life or both, where any person under 18 years of age, insane 

person, or any person in a state of intoxication commits suicide. 

 

ATTEMPT TO MURDER BY A LIFE CONVICT  

 

Section 307(2) of the Indian Penal Code, 1860, provides capital punishment for 

an attempt to murder committed by a person who is under sentence of 

imprisonment of life. 

 

KIDNAPPING FOR THE REASON OF DACOITY WITH MURDER  

 

Under section 364- A, the extreme penalty of death may be inflicted for an 

offense of kidnapping, abduction, detention, and thereafter threatening to cause 

death or hurt. Apart from this, Section 396 of the Indian Penal Code provides 

for the death penalty against a person convicted of taking part in a dacoity in 

the course of which murder is committed. 

 

However, there are many special legislations that provide for capital 

punishment, for example, The Army Act 1950, Air Force Act 1950, Defense of 

India Act 1971, Defense and Internal Security of India Act 1971, Indo - Tibetan 

Border Police Force Act 1992 and Navy Act 1950. 

 

MODE OF CAPITAL PUNISHMENT IN INDIA 

 

The Code of criminal procedure under section 354(5) provides for capital 

punishment in India. According to this section, the person who is sentenced to 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|6 

death, the sentence shall direct that the person be hanged by the neck till he is 

dead. 

 

The constitutionality of section 354(5) of the Code of Criminal Procedure was 

challenged in Deena alias Deen Dayal vs. union of India.11 On the question of 

the constitutionality of section 354(5), the Supreme Court finally held that 

"Therefore, as it is shown that act invades a right guaranteed by Article 21, it is 

necessary to enquire whether the state has proved that the person has been 

deprived of his life or personal liberty according to the procedure established 

by law, that is to say, by a procedure which is just fair and reasonable.12 

 

CLEMENCY POWERS 

 

A prisoner can submit a mercy petition to the President of India and Governor 

of state. The President and Governor under Articles 72 & 161 of the 

Constitution have the power to grant pardons or suspend or commute the 

sentence convicted of any offense13. President & Governor can exercise such 

powers on aid and advice of the council of ministers. 

 

Kehar Singh vs. Union of India14 was the landmark case where the President's 

order was challenged, by way of which order, the President declined granting 

clemency to the accused. In the Indira Gandhi assassination case, it was held 

that the power of the President falls within the judicial domain and can be 

examined by way of judicial review. 

 

In the case of Epuru Sudhankar and another vs. Government of Andhra 

Pradesh15, the Supreme Court laid down specific grounds on which the 

President's pardoning power may be challenged. 

 

																																																								
11 (1983) 4 SC 645; AIR 1983 SC 1155. 
12 Ibid. 
13 Indian Express, New Delhi, Dated 27.5.2015. 
14 AIR 1989 SC 653. 
15 AIR 2006 SC 3385. 
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REPORT OF LAW COMMISSION ON DEATH PENALTY 

 

In its 262nd report, in August 2015, the Law Commission recommended that 

the death penalty be abolished for all offenses other than terrorism-related 

offenses16. Following are some of the recommendations by the report: 

 

1. As per the Recommendation of the commission, witness protection 

scheme, police reforms, and some victim schemes should be taken into 

consideration by the government. 

 

2. Commission recommended that the death penalty for crimes related to 

terrorism should not be abolished. The abolition of the death penalty 

for offenses related to terrorism will affect national security. 

 

3. Therefore, the commission recommended that the death penalty should 

be abolished for all the offenses other than terrorism-related offenses & 

waging war. 

 

CAPITAL PUNISHMENT ON RAREST OF RARE CASE 

 

" There should be exemplary punishment in view of the unparalleled brutality with which the 

victim was gang-raped and murdered, as the case falls under the rarest of rare category. All 

be given death"17 

 

As mentioned earlier, the death penalty in India is only given in cases of rarest 

of rare. However, there are various statutes that provide capital punishment 

without taking account of this doctrine. Terrorism and rape cum murder cases 

are the most common cases where the Convict is punishable with capital 

punishment. In the case of Bacchan vs. State of Punjab (1980), the doctrine of 

rarest of rare was established by the honorable Supreme Court. In this case, the 

Court upheld the constitutionality of the death penalty. The Court has also laid 

																																																								
16 Report No.262. The Death Penalty, Law Commission Of India, 2015. 
17 Additional Session Judge Yogesh Khanna In Delhi Gang-Rape Case (2013). 
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down the criteria for assessing whether a crime fell into the category of rarest 

of rare in case of Macchi Singh vs State of Punjab. The criteria established in 

this case include the following points. 

 

- The motive of commission     When the notice of the commission of 

the offense is full of cruelty and depravity. 

- Manner of commission   When the manner of commission of the 

offense is exceptionally revolting, diabolical, and brutal. 

- Nature of Crime   When the nature of crime is socially abhorrent in 

nature. 

 

As upheld by the SC18, capital punishment is not merely deterrent but a token 

of disapproval of crime. As per the guidelines of ICCPR19, countries may award 

punishment but have to follow certain conditions. In modern times, conditions 

and circumstances of crime are ruthless as compared to primitive times. 

Therefore, granting the death penalty in the case of rarest of rare is not cruel 

and does not affect human rights.  

  

																																																								
18 Jag Mohan Vs. State Of UP (AIR 1973 SC 947). 
19 International Covenant On Civil And Political Rights 1996. 
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CONCLUSION AND SUGGESTIONS 

 

Since ancient times, capital punishment has been prevalent in India. Various 

provisions of law under the Indian Penal Code awards the death penalty to the 

offenders. Apart from this death penalty is also awarded by some other special 

legislations. In some cases, the death penalty proved to be the right way out 

since sometimes a person is so dangerous to society that society will not be safe 

if he is allowed to live. The death penalty also acts as a deterrent for others. 

 

However, many countries have abolished capital punishment from time to time. 

We see our national crime statistics; the death penalty has not proved to be a 

deterrent for doing offenses. Laws for the death penalty should be reform in 

India. Capital punishment in India should be replaced by the reformative theory. 

We can educate the prisoner to become a normal human being. The reformative 

theory provides a chance of improvement through which we can change the life 

of an individual. 

 

Since the death penalty has proved to be useful for heinous crimes, however, 

India can adopt reformative theory for crimes where the grant of the death 

penalty is not the right thing to do. 

 


