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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 
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MEDICAL NEGLIGENCE IN INDIA: A BRIEF 

ANALYSIS 
-SHUBHAM SHARMA* 

 

ABSTRACT 

 

Negligence is the breach of a duty caused by omission to do something which a reasonable man 

guided by those considerations which ordinarily regulate the conduct of human affairs would 

do, or doing something which a prudent and reasonable man would not do.1 This paper 

discusses what Medical Negligence is, the standard of reasonable care and the Laws 

surrounding it in India. In order to prosecute a medical professional for negligence under 

criminal law, it must be shown that the accused did something or failed to do something which 

in the given facts and circumstances no medical professional in his ordinary senses and prudence 

would have done or failed to do. The hazard taken by the accused doctor should be of such a 

nature that the injury which resulted was most likely imminent.2 All of these aspects and more, 

will be analysed in details allowing the reader to gain insight about the medical negligence laws 

in India. 

 

Keywords: Medical Negligence, Duty of care, Tort Law, Reasonable Care, 

Criminal Law, Consumer Law.  

 

  

																																																								
* Student, 5th Year, Lloyd Law College. 
1 Jacob Mathew v. State of Punjab, AIR 2005 SC 3180. 
2 Ibid. 
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WHAT IS MEDICAL NEGLIGENCE?  

 

Medical negligence is the breach of a duty of care by an act of omission or 

commission by a medical professional of ordinary prudence. Actionable medical 

negligence is the neglect in exercising a reasonable degree of skill and knowledge 

to the patient, to whom he owes a duty of care, which has resulted in injury to 

such person. The standard to be applied for adjudging whether the medical 

professional charged has been negligent or not, in the performance of his duty, 

would be that of an ordinary competent person exercising ordinary skill in the 

profession. The law requires neither the very highest nor a very low degree of 

care and competence to adjudge whether the medical professional has been 

negligent in the treatment of the patient. 3 

 

According to Kiran Gupta, “Medical Negligence is the failure of a medical 

practitioner to provide proper care and attention and exercise those skills which 

a prudent, qualified person would do under similar circumstances. It is a 

commission or omission of an act by a medical professional which deviates 

from the accepted standards of practice of the medical community, leading to 

an injury to the patient. It may be defined as a lack of reasonable care and skill 

on the part of a medical professional with respect to the patient, be it his history 

taking, clinical examination, investigation, diagnosis, and treatment that has 

resulted in injury, death, or an unfavourable outcome. Failure to act in 

accordance to the medical standards in vogue and failure to exercise due care 

and diligence are generally deemed to constitute medical negligence.” 4  

 

Medical negligence comprises of the following constituents:5  

 

(1)  A legal duty to exercise due care on the part of the medical 

professional;  

(2)  failure to inform the patient of the risks involved;  

																																																								
3 Maharaja Agrasen Hospital and Ors. vs. Rishabh Sharma and Ors.; 2020 (2) ALD 166. 
4 Gupta, Kiran. “The Standard of care and proof in medical profession, A shift from Bolam to Bolitho.” XIV-XV 
National Capital Law Journal (2011-2012). 
5 Ibid. 
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(3)  the patient suffers damage as a consequence of the undisclosed 

risk by the medical professional;  

(4)  if the risk had been disclosed, the patient would have avoided the 

injury;  

(5)  breach of the said duty would give rise to an actionable claim of 

negligence. 

 

In India, it has been time and again held that the Consumer Protection Act, 

1986 governs cases of Medical Negligence. A three judge bench of the Hon’ble 

Supreme Court, in the case of Indian Medical Association v. V.P. Shantha and Ors.6, 

conclusively decided the same, and held that “Service rendered to a patient by 

a medical practitioner (except where the doctor renders service free of charge 

to every patient or under a contract of personal service), by way of consultation, 

diagnosis and treatment, both medicinal and surgical, would fall within the 

ambit of 'service' as defined in Section 2(1)(o) of the Act.” 

 

COMPONENTS OF MEDICAL NEGLIGENCE 

 

In order for an act to be construed as medical negligence, it must satisfy the 

following three components: 

 

 1) A legal duty must exist, 

 2) that legal duty must have been breached, 

 3) damages must have been caused by that legal breach 

 

Existence of legal duty 

 

The medical profession, is often touted to be one of the noblest professions. 

Since the nature of work being carried out by doctors is so delicate, doctors 

undergo extensive training before they are finally allowed to treat patients. This 

treatment, is expected to be provided with complete knowledge and skill on the 

																																																								
6 AIR 1996 SC 550. 
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doctor’s part. Even though it cannot be expected that a Doctor saves the life of 

every patient he treats, it is expected that they use their skills to the fullest extent 

and while treating a patient. This is when the existence of a legal duty arises. 

 

An exception to this legal duty is when the medical practitioner meets a patient 

as a non-professional, outside the hospital or out of duty. In such cases, there’s 

no duty of reasonable medical care owed to the patient.  

 

Breach of legal duty 

 

In the case of A. S. Mittal v. State of U.P. 7, the Hon’ble Supreme court laid down 

that when a doctor is consulted by a patient, the doctor owes to his patient the 

following duties:  

 

(a) duty of care in deciding whether to undertake the case,  

(b) duty of care in deciding what treatment to give, and  

(c) duty of care in the administration of that treatment.  

 

When a doctor commits a breach of any of these duties, then he can be held 

liable for negligence, and the patient or his family may pursue any of the 

remedies available to them against such breach. 

 

Damage caused by that breach 

 

Since doctors owe a duty of reasonable care towards their patients, if they fail 

to fulfil their duties, the legal duty towards the patient is said to be breached. 

Accordingly, in order for liability to arise, there must have been a direct 

consequence, that is, an injury caused to the patient. The damage caused should 

also arise out of the breach of duty itself, which the Medical practitioner owes 

towards his patients. If it is proved that the breach contributed to the damage 

																																																								
7 A. S. Mittal v. State of Uttar Pradesh, AIR 1989 SC 1570. 
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caused, and where the damage was more likely due to the negligence than any 

other cause, it is usually sufficient to satisfy this criterion.  

 

Sometimes, the principle of “res ipsa loquitur” is applied which means “the 

thing speaks for itself”.  In such situations, the cause is assumed to be 

established, until and unless the defendant proves that there is another 

reasonable explanation.  

 

In order to show that a breach has occurred, the patient must first establish the 

standard of reasonable care applicable. To establish this standard, ‘the Bolam 

Test’, which was laid down in the well-known case of Bolam v Friern Hospital 

Trust8, is often used.  

 

THE STANDARD OF REASONABLE CARE 

 

The standard of reasonable care is the amount of care that a doctor is expected 

to exercise while treating a patient. There are several tests that are used in order 

to determine whether or not medical negligence has been committed. Two of 

the more well-known one’s are: 

 

Bolam Test 

 

In the case, a voluntary psychiatric patient at Friern Hospital suffered bilateral 

“stove-in” fractures of the acetabula during a course of electro-convulsive 

therapy (ECT) treatment administered to him in August 1954. The ECT 

treatment was administered without a relaxant drug or any form of manual 

restraint other than to support the plaintiff's chin and hold his shoulders. Nurses 

were present on either side of the couch in case the plaintiff fell off. The plaintiff 

claimed damages, alleging that the doctor was negligent in failing to administer 

any relaxant drug or to provide at least some form of manual restraint and in 

failing to warn him of the 1:10,000 risk of fracture associated with the treatment. 

																																																								
8 Bolam v Friern Hospital Management Committee 1957 1 WLR 582. 
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Although the doctor admitted that he knew that some doctors adopted other 

procedures such as providing a relaxant drug to patients, his training informed 

him otherwise. The patient produced an expert witness – a distinguished 

psychiatrist – who described the failure to administer manual control over the 

patient as foolhardy. It was also the expert witness’ standard practice to warn 

patients of the relevant risks of ECT. The hospital involved, on the other hand, 

produced other expert witnesses who concurred with the procedure adopted by 

the defending doctor and who considered informing the patient of risk of 

fracture as unnecessary. Since the practice of doctors was supported by a body 

of medical opinions, the standard of the defending doctor’s practice could not 

be questioned and as such the doctor was acquitted by the jury. 

 

Keeping in view the above factual matrix, the principle laid down in this case 

discourages second guessing any medical judgment even by fellow doctors. 

Thus, as long as the practice of a doctor is supported by a body of medical 

opinion, it is not the business of the court to question the appropriateness of 

that body of opinion.  

 

The Bolitho Test  

 

The Bolitho test was laid down in the case of Bolitho v. City and Hackney Health 

Authority9 in 1997. In this case, a two-year-old patient suffered brain damage as 

a result of cardiac arrest induced by respiratory failure. He was admitted for 

croup and had episodes of breathing difficulty during his stay at the St. 

Bartholomew's Hospital. In spite of calls made by the nurses to doctors 

regarding the patient’s breathing difficulty, none came. One of the questions 

that the court had to answer was: “Had the doctors come, should the doctors 

have intubated the patient which could have saved him?” The expert witnesses 

called to testify provided conflicting opinions. The trial judge surmised that even 

if the view not to intubate was unreasonable and illogical, she could not 

substitute her own views for those of the medical experts. This is in line with 

																																																								
9 (1998) Appeal Cases 232 
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the Bolam’s test where a doctor is not negligent as long as there is a body of 

opinion that supported his practice. 

 

However, the House of Lords, the court of final appeal in England, disagreed 

with the reservations of the trial judge to substitute her opinion for those of the 

medical experts. The opinion of the House of Lords that the court can evaluate 

has logical basis of medical opinions. In weighing risks against benefits, a judge 

must be satisfied that medical experts “have directed their minds to the question 

of comparative risks and benefits and have reached a defensible conclusion.” 

Bolitho’s case made it clear that a judge could pierce through the medical 

opinions and determine the reasoning of such opinions. Although in most cases, 

“distinguished experts in the field are of a particular opinion and will 

demonstrate the reasoning of that opinion.” However, similar to standard of 

care for other professions, the court now has the ultimate responsibility to 

determine the reasoning of such standard. 

 

LIABILITY FOR MEDICAL NEGLIGENCE 

 

The Liability for an act constituting Medical Negligence can be of three types: 

 

(1) Liability under consumer laws, that is, the Consumer Protection 

Act. 

(2) Liability under Tort Law, and 

(3) Liability under Criminal Law  

  

 

Liability under the Consumer Protection Act 

 

In 1995, the Supreme Court decision in Indian Medical Association v VP 

Shantha brought the medical profession within the ambit of a ‘service’ as 

defined in the Consumer Protection Act, 1986. This defined the relationship 

between patients and medical professionals as contractual. Patients who had 

sustained injuries in the course of treatment could now sue doctors in 
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‘procedure-free’ consumer protection courts for compensation. The Court held 

that even though services rendered by medical practitioners are of a personal 

nature they cannot be treated as contracts of personal service (which are 

excluded from the Consumer Protection Act). They are contracts for service, 

under which a doctor too can be sued in Consumer Protection Courts. 

 

A ‘contract for service’ implies a contract whereby one party undertakes to 

render services (such as professional or technical services) to another, in which 

the service provider is not subjected to a detailed direction and control. The 

provider exercises professional or technical skill and uses his or her own 

knowledge and discretion. A ‘contract of service’ implies a relationship of 

master and servant and involves an obligation to obey orders in the work to be 

performed and as to its mode and manner of performance. The ‘contract of 

service’ is beyond the ambit of the Consumer Protection Act, 1986, under 

Section 2(1)(o) of the Act. 

 

The Consumer Protection Act will not come to the rescue of patients if the 

service is rendered free of charge, or if they have paid only a nominal registration 

fee. However, if patients’ charges are waived because of their incapacity to pay, 

they are considered to be consumers and can sue under the Consumer 

Protection Act. 

 

Liability under tort law 

 

Tort Law is considered to be the next step in providing a remedy to victims of 

medical negligence. Unlike consumer laws, tort laws are applicable in cases 

where the Consumer Protection Act is not applicable. In order to claim 

compensation, the victim must prove that the doctor was negligent and failed 

to fulfil the reasonable standard of care expected from him, and that the injury 

caused to the patient was a result of the negligence of the doctor.10  

 

																																																								
10 Phillips India Ltd. v. Kunju Pannu, AIR 1975 Bom. 306. 
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In the case of the State of Haryana v. Smt Santra11, the Supreme Court held 

that every doctor "has a duty to act with a reasonable degree of care and skill." 

However, "since no human is perfect and even the most renowned eminent can 

commit a mistake in diagnosing a disease, a doctor can be held liable for 

negligence only if one can prove that he/she is guilty of a failure that no doctor 

with standard abilities would be blameworthy of if acting with reasonable 

care."12 "An error of judgment constitutes negligence only in case a reasonably 

competent professional with the standard skills that the defendant professes to 

have, and acting with conventional care, would not have made the same 

error."13 14 

 

Liability under criminal law 

 

In certain cases, negligence is so blatant that it invites criminal proceedings. A 

doctor can be punished under Section 304A of the Indian Penal Code (IPC) for 

causing death by a rash or negligent act, say in a case where death of a patient is 

caused during operation by a doctor not qualified to operate. According to a 

recent Supreme Court decision (13), the standard of negligence required to be 

proved against a doctor in cases of criminal negligence (especially that under 

Section 304A of the IPC) should be so high that it can be described as ‘gross 

negligence’ or ‘recklessness’, not merely lack of necessary care. Criminal liability 

will not be attracted if the patient dies due to error in judgment or accident. 

Every civil negligence is not criminal negligence, and for civil negligence to 

become criminal it should be of such a nature that it could be termed as gross 

negligence. 

 

Very rarely can a doctor be prosecuted for murder or attempt to murder as 

doctors never intend to kill their patients, and hence do not possess the required 

level of guilty intention. When doctors administer a treatment involving the risk 

of death, they do so in good faith and for the patient’s benefit. A doctor can 

																																																								
11 AIR 2000 SC 3335. 
12 Hunter v. Hanley (1955) SLT 213. 
13 Whitehouse v. Jordan, (1981) 1 ALL ER 267 the House of Lords. 
14 https://www.latestlaws.com/articles/all-about-law-on-medical-negligence-in-india-by-gargi/ 
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also be punished for causing hurt or grievous hurt under the IPC. However, 

Sections 87, 88, 89 and 92 of the IPC provide immunity from criminal 

prosecutions to doctors who act in good faith and for the patient’s benefit. But 

the defence must prove that the doctor acted in good faith and for the patient’s 

benefit. For example, a doctor who consciously or knowingly did not use 

sterilised equipment for an operation cannot be said to have acted in good 

faith.]15 

 

Section 80 also provides respite to doctors, as it provides that nothing is an 

offence that is done by accident in doing a lawful act, without any criminal 

intention or knowledge, while exercising proper care and caution in a lawful 

manner.16 

 

JUDICIAL PRECEDENTS – WHAT IS THE JUDICIARY’S STAND 

ON MEDIAL NEGLIGENCE? 

 

Jacob Mathew v. State of Punjab & Anr. 17 

 

In this case, the Hon’ble Supreme Court while dealing with the case of 

negligence by professionals gave illustration of medical and legal profession and 

observed as under: 

 

“In the law of negligence, professionals such as lawyers, doctors, architects and others are 

included in the category of persons professing some special skill or skilled persons generally. 

Any task which is required to be performed with a special skill would generally be admitted 

or undertaken to be performed only if the person possesses the requisite skill for performing 

that task. Any reasonable man entering into a profession which requires a particular level of 

learning to be called a professional of that branch, impliedly assures the person dealing with 

him that the skill which he professes to possess shall be exercised and exercised with reasonable 

degree of care and caution. He does not assure his client of the result. A lawyer does not tell 

																																																								
15 Vol 2, No 2 (2005), Talha Abdul Rahman, Medical Negligence And Doctors’ Liability, Indian Journal Of 
Medical Ethics.  
16 Section 80, Indian Penal Code, 1860. 
17 (2005) 6 SCC 1. 
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his client that the client shall win the case in all circumstances. A physician would not assure 

the patient of full recovery in every case. A surgeon cannot and does not guarantee that the 

result of surgery would invariably be beneficial, much less to the extent of 100% for the person 

operated on. The only assurance which such a professional can give or can be understood to 

have given by implication is that he is possessed of the requisite skill in that branch of profession 

which he is practising and while undertaking the performance of the task entrusted to him he 

would be exercising his skill with reasonable competence. This is all what the person 

approaching the professional can expect. Judged by this standard, a professional may be held 

liable for negligence on one of two findings: either he was not possessed of the requisite skill 

which he professed to have possessed, or, he did not exercise, with reasonable competence in the 

given case, the skill which he did possess. The standard to be applied for judging, whether the 

person charged has been negligent or not, would be that of an ordinary competent person 

exercising ordinary skill in that profession. It is not necessary for every professional to possess 

the highest level of expertise in that branch which he practises.”  

 

Kusum Sharma and Ors. v. Batra Hospital and Medical Research18 

 

In this case, the Hon’ble Court, laid down the following principles with respect 

to Medical Negligence, and elaborated upon the necessary aspects to constitute 

Medical Negligence: 

 

“i. Negligence is the breach of a duty exercised by omission to do something 

which a reasonable man, guided by those considerations which ordinarily 

regulate the conduct of human affairs, would do, or doing something 

which a prudent and reasonable man would not do. 

ii. Negligence is an essential ingredient of the offence. The negligence to be 

established by the prosecution must be culpable or gross and not the 

negligence merely based upon an error of judgment. 

iii. The medical professional is expected to bring a reasonable degree of skill 

and knowledge and must exercise a reasonable degree of care. Neither the 

																																																								
18 MANU/SC/0098/2010. 
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very highest nor a very low degree of care and competence judged in the 

light of the particular circumstances of each case is what the law requires. 

iv. A medical practitioner would be liable only where his conduct fell below 

that of the standard so far reasonably competent practitioner in his field. 

v. In the realm of diagnosis and treatment, there is scope for genuine 

difference of opinion and one professional doctor is clearly not negligent 

merely because his conclusion differs from that of other professional 

doctor. 

vi. The medical professional is often called upon to adopt a procedure which 

involves higher element of risk, but which he honestly believes as 

providing greater chances of success for the patient rather than a 

procedure involving lesser risk but higher chances of failure. Just because 

a professional looking to the gravity of illness has taken higher element 

of risk to redeem the patient out of his/her suffering which did not yield 

the desired result may not amount to negligence. 

vii. Negligence cannot be attributed to a doctor so long as he performs his 

duties with reasonable skill and competence. Merely because the doctor 

choses one course of action in preference to the other one available, he 

would not be liable if the course of action chosen by him was acceptable 

to the medical profession. 

viii. It would not be conducive to the efficiency of the medical profession if 

no doctor could administer medicine without a halter round his neck. 

ix. It is our bounden duty and obligation of the civil society to ensure that 

the medical professionals are not unnecessarily harassed or humiliated so 

that they can perform their professional duties without fear and 

apprehension. 

x. The medical practitioners at times also have to be saved from such a class 

of complainants who use criminal process as a tool for pressurizing the 

medical professionals/hospitals particularly private hospitals or clinics for 

extracting uncalled for compensation. Such malicious proceedings 

deserve to be discarded against the medical practitioners. 

xi. The medical professionals are entitled to get protection so long as they 

perform their duties with reasonable skill and competence and in the 
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interest of the patients. The interest and welfare of the patients have to 

be paramount for the medical professionals.” 

 

In Gian chand v. Vinod kumar Sharma19 it was held that shifting of the patient 

from one ward to another in spite of requirement of instant treatment to be 

given to the patient resulting in damage to the patient’s heath then the doctor 

or administrator of the hospital shall be held liable under negligence. 

 

Also in Jagdish Ram v. State of H.P.20, it was held that before performing any 

surgery the chart revealing information about the amount of anesthesia and 

allergies of the patient should be mentioned so that an anesthetist can provide 

ample amount of medicines to the patient. The doctor in above case failed to 

do so as a result of the overdose of anesthesia the patient died and the doctor 

was held liable for the same.]21 

 

V.N.Shrikhande v. Anita Sena Fernandes22  

 

This case was an important judgement, as it was laid down by the Hon’ble 

Supreme Court of India herein that “there is no ‘straitjacket’ formula that can 

be applied for determining as to when the cause of action has accrued to the 

consumer.” Every case of Medical Negligence must be decided on its own 

merits, and the cause of action will be deemed to have arisen on the date of 

commission of the negligent act. Where, however, the act is latent in nature, the 

cause of action will have accrued on the date when the patient or his 

family/representative discovers the damage caused due to such act.  

 

 

 

  

																																																								
19 AIR 2008 HP 97. 
20 (2017) 3 HimLR 1600. 
21Aakarsh Shah, Medical Negligence, Law Octopus On October 8, 2017 school, 
https://www.lawctopus.com/academike/medicalnegligence/#:~:text=Medical%20Negligence%20basically%20is%
20the,patients%20which%20are%20their%20consumers. 
22 (2011) 1 SCC 53. 
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CONCLUSION & SUGGESTIONS 

 

While Medical Negligence needs to be tread around carefully, due to its delicate 

nature, Courts have been extremely considerate while dealing with such cases.  

Over the years, as can be seen from the case law referred above, the law on 

Medical Negligence has been inconsistent to some extent. It is, therefore, 

necessary to have well settled uniform law, and certain rules and regulations, to 

govern Medical Practitioners. The introduction of a special legislation dealing 

with Medical Negligence should also be considered, which amalgamates the 

Consumer, Tort and Criminal law liabilities into one Act. 

 


