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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 
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NON-CONVENTIONAL TRADEMARK AND ITS 

PROSPECTS 
-ISHAN RANA* 

ABSTRACT 
 

A trademark is a distinctive sign that identifies certain goods or services produced or provided 

by a specific person or enterprise. Its origin takes us back to ancient times when craftsmen 

reproduced their signatures or "marks" on their artistic or utilitarian products. Over the years 

passed by, these marks have evolved into today's system of trademark registration and 

protection. A trademark protects the owner of that mark by ensuring the exclusive right to use 

it, to identify goods or services, or to authorize another to use it in return for payment In recent 

years, trademark registries and courts have grappled with trademark applications for, shapes, 

scents, silhouettes, textures and tastes, as well as short cartoons, single colours, body movements 

and Tarzan's yell. This invasion is unconventional because of the open-ended definition of a 

trademark. On the other hand, anything which does the communicative work of a trademark, 

by distinguishing goods based on trade origin, can be registered as one. The article aims at 

highlighting the importance of marks in some non-conventional areas like smell and colour, 

which cannot be touched or seen but has a significant impact on the minds of the consumer. 

Also, it will deal with how these trademarks are treated in certain countries.  

 

Keywords: Trademark, Intellectual Property, India, Non-Conventional, 

Unconventional. 
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INTRODUCTION 

 

The entire human race has progressed on the very principle of "innovation", 

starting from lighting fire from rubbing stones to an age where lighters hit the 

spark. Innovation has also been seen in the field of intellectual property rights. 

This field has seen some drastic changes, from the times where people didn't 

even know the meaning of the term to a time when people are asking trademarks 

for those things as well which can only be felt and not seen. This has created an 

impact on the minds of the consumers and the business lines. This has 

altogether changed the way people used to think about trademarks and has 

introduced a completely new line of business products into the trademark 

sector. These trademarks are particularly challenging because they alter the 

definition of the trademarks, though the purpose remains intact. This essay deals 

with these trademarks. 

 

Trademarks play a significant role not only in the realm of intellectual property 

but also from the perspective of the general development in the society. The 

idea behind trademarks is multi-layered. A trademark is economically efficient 

because it allows the consumer to identify the service or good that he prefers 

and to buy that to the exclusion of others in the future.1 Moreover, since sound 

quality is associated with that particular trademark, infringement claims exist 

when another undertaking uses a similar mark.2 This prevents the latter from 

unjustly enriching from the labour and reputation of the holder of the original 

mark, and protects consumer interests. Traditionally this was restricted to the 

graphical representation, and therefore only a certain logos/designs were 

registered as trademarks.  

 

But with the advancement of technology and change in perception of the 

consumer mindsets, it was seen that the trademarks are lacking a specific crucial 

aspect. Increasingly all over the world, recognizing the potential contained 

																																																								
1J Thomas Mccarthy, Mccarthy On Trademarks And Unfair Competition (4th Ed. 2000) 
2 Zippo Mfg. Co. V. Rogers Imports [1963] S.D.N.Ysupp. 670 [1963] 
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therein, different combinations have been sought to be trademarked.3 This 

includes a variety of things ranging from the Intel jingle to the shape of the Coca 

Cola bottle. The characteristic feature of these trademarks is that they are not 

visually perceptible, but yet they have been trademarked because of a certain 

level of identification involved from the consumer point of view.4 

 

GRAPHICAL REPRESENTATION OF NON-CONVENTIONAL 

TRADEMARKS 

 

There are many types of Non-Conventional Trademarks, but in this article we 

will be focusing on some of the major marks. 

 

A. Odour mark  

 

This is the trickiest and perhaps the most interesting a trademark of all. Despite 

the problems accounted for in the registration of the unconventional patents, 

few odours have already been registered as a trademark and many withdrawn or 

registered at the registries of different countries5.  One such illustrative case 

where smell mark was rejected based on non-fulfilment of the graphically 

represent ability criteria among other factors is that of Ralf Seickman v. 

German Patent Office6. The scenario is different in the USA where trademark 

manual examining procedure states that trademark applicants need not submit 

a drawing of the trademark if the mark consists of solely of non-visual marks 

such as sound or scent. 

 

B. Sound mark 

 

Using sound as a unique identifier for a brand hasn’t been a marketing tool for 

very long. The first successful application for a sound mark was registered in 

																																																								
3 Anubhuti Rastogi ‘Non-Traditional Trademarks’ (2019) <Https://Lawtimesjournal.In/Non-Traditional-
Trademarks/> Accessed 2nd June 2020 
4 Ibid. 
5 B.V.D. Co. V. Kaufmann & Baer Co.,[1992] 272 Pa. 240 [1922]; Palmer V. Harris,[1869]60 Pa. 156 [1869] 
6 [C-273/00] 2012 
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1978 and was filed by NBC, one of the country’s largest media 

conglomerates7.The Lanham Act, which established the main chunk of the US's 

modern trademark law, allows for "any word, name, symbol, or device" to be 

registered by that mark's owner as long as they have a bonafide right to its use 

and intend to use it in commerce8. So there isn't anything in the Lanham Act 

that precludes the registration of a sound mark.9  

 

In Shield Mark BV vs Joost Kist 10the ECJ repeats the criteria from Sieckmann 

v German Patent Office11that graphical representation preferably means by 

images, lines or characters, and that the description must be clear, precise, self-

contained, easily accessible, intelligible, durable and objective. This definition 

generally encompasses sound marks, and therefore an applicant for a CTM may 

use musical notation to represent their trademark graphically.12A piece of music, 

a tune or a ring tone on a telephone can be easily registered as a trademark 

(provided, of course, that it meets the Community trademark tests for 

registrability and distinctiveness).13 

 

C. Scent Mark 

 

Scent marks are different from odour marks as in the cases of scent marks the 

registry takes place is with respect to Shield Mark Doctrine. Scent needs to be 

distinctive of the product and it must not be utilitarian or functional. Thus the 

fragrance of the scent/perfume cannot be registered, however the description 

																																																								
7 Deborah Sweeney ‘Can You Trademark A Sound?’(2014) <Https://Www.Huffpost.Com/Entry/Can-You-
Trademark-A-Sound_B_5635571> Accessed 8th June 2020 
8 M. Handler, The Distinctive Problem Of European Trademark Law (EIPR 2005) 27(9) 30 
9 Arka Majundar, Subhojit Sadhu And Sunandan Majundar ‘The Requirement Of Graphical Representation For Non-
Conventional Trademarks’(2006) 
<Http://Nopr.Niscair.Res.In/Bitstream/123456789/3588/1/JIPR%2011(5)%20313-317.Pdf> Accessed 8th June 
2020 
10 [C-283/01] 2003 
11 Id At 6 
12 World Intellectual Property Organization [WIPO], Standing Committee On The Law Of Trademarks, Industrial 
Designs And Geographical Indications: Summary Of Replies To The Questionnaire On Trademark Law, 
<Https://Www.Wipo.Int/Policy/En/Sct/> Accessed 11th June 2020 
13 Ibid. 
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of the scent is required.14 The first undertaking which sought to register a scent 

under the 1994 Act was Chanel for the smell of its fragrance Chanel No. 5. The 

application was rejected on the grounds of being functional; the aroma was the 

product itself.15 On the same day, Sumitomo Rubber Co. sought the registration 

of “a floral fragrance/smell reminiscent of roses as applied to tyres”16and 

Unicorn Products sought to register “the strong smell of bitter beer applied to 

flight darts”.17Both these applications were successful. 

 

While in the USA the first scent to receive trademark protection was the scent 

described as a "high impact, fresh, floral fragrance reminiscent of Plumeria 

blossoms." The normal restrictions for determining what can be trademarked 

were laid down. The scent had to be distinctive of the product, and it could not 

be useful or functional. Therefore the fragrance of a perfume could not be 

registered. Moreover, in terms of graphical representation, the court stated that 

while drawings were not required, the description of the scent was required.18 

 

D. Texture mark 

 

These marks are those which give the feel of the product through touch. Much 

the same like smell marks, these are hard to be registered as there can be no 

representation of the feel of the texture such as fabrics, bottles, etc. It ought to 

be noticed that the texture should not be ascribing to the functional purpose 

for the product. 

 

  

																																																								
14 Manuraj Singh Parmar, ‘Non-Conventional Trademark A Legal Analysis’ (2019) 
<Https://Www.Mondaq.Com/India/Trademark/801902/Non-Conventional-Trademarks-A-Legal-Analysis> 
Accessed 19th July 2020 
15 Edward Grosek, ‘The Multilateral Agreements That Protect Trademarks And Marks That Indicate Origins Of 
Source’(2000) 
<Https://Heinonline.Org/HOL/Landingpage?Handle=Hein.Journals/Jpatos82&Div=74&Id=&Page=> Accessed 
11th June 2020 
16 Timothy W. Blakely, ‘Beyond The International Harmonization Of Trademark Law: The Community Trade Mark 
As A Model Of Unitary Transnational Trademark Protection’(2000) <Https://Www.Jstor.Org/Stable/3312851> 
Accessed 11th June 2020 
17 Nathan KG Lau, ‘Registration Of Olfactory Marks As Trademarks: Insurmountable Problems?’ (2004) 
<Https://Papers.Ssrn.Com/Sol3/Papers.Cfm?Abstract_Id=589141> Accessed 11th June 2020 
18Re Clarke TTAB [1990] 
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E. Hologram mark 

 

Holography is a photographic method that records the light dispersed from an 

object, and afterward presents it in a way that appears three-dimensional The 

significant difficulty with respect to Hologram marks is its difficulty to 

demonstrate as the source identifier of the product. American Express 

possesses a trademark in USA for a hologram that is applied on the surface of 

its Mastercard.  

 

F. Taste mark 

 

Taste marks are simpler to be represented graphically as the written description 

of the taste can be utilized to demonstrate the flavour of the goods. A trademark 

for the flavour of a food can't be granted as it inherently performs the function 

of making the same - for example adding flavour to the dishes. Till date, no 

registration has been granted for taste marks on the planet. 

 

G. Motion Mark 

 

A motion mark is moving animated logo or design which is utilized by an 

individual or a company for showcasing technique which help in increase in 

client base. A motion mark is made by using computer programs and software. 

Motion mark as a trademark is seldom registered as they have quite recently 

picked up significance with technological advancement in this field. A notable 

case of a motion mark registered is Microsoft windows logo which we see once 

we open the windows operating system. 

 

JUDICIAL PRECEDENTS OF NON-CONVENTIONAL 

TRADEMARKS IN INDIA 

 

Three non-conventional trademarks have received registration in India so far. 

Yahoo!'s yodel is the first non-conventional mark to be registered. The yodel 

was represented through musical notes. The shape of the Zippo lighter was also 
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granted registration, which was later confirmed in a trademark infringement suit 

in the Delhi High Court, on the ground that it was distinctive. The latest non-

conventional trademark to be registered is a sound mark, held by a German 

company Allianz Aktiengesellschaft.19The Trademark Registry in India has 

granted registration to ICICI Bank Ltd for its sound mark by registering the 

very notes that form the jingle. ICICI Bank is the first Indian entity to obtain 

sound mark registration.20 

 

There are specific reasons why still Indian courts are apprehensive of granting 

non-conventional trademarks as some say that it is restricting the free access to 

intellectual property rights. Yet, eventually, this is a positive phenomenon. The 

idea behind giving trademarks is to mark something distinctive, which is a great 

help to consumers. Similarly, in non-conventional trademarks, there are lot 

many consumers who are illiterate or are visually impaired, for them the 

distinguishing character is the shape or the sign. Hence this aims at creating a 

multi-sensory perception21and thereby stimulating an entire market for it.  

 

NON-CONVENTIONAL TRADEMARKS UNDER VARIOUS 

JURISDICTIONS 

 

1. Non-conventional trademarks: USA 

 

Granting protection to untraditional trademarks has been significantly relaxed 

in the US where TMs have been defined broadly, and there exists no prerequisite 

of a "graphical representation." In other words, marks which consist only of a 

sound, a scent, or other completely non-visual matter, which would only require 

detailed verbal description, are equally capable of protection under the US laws. 

Perhaps the oldest untraditional mark to be registered is the National 

																																																								
19Prakruthi Gowda, ‘Yet Another Sound Mark Granted’(2009)< Https://Spicyip.Com/2009/07/Yet-Another-
Sound-Mark-Granted.Html>Accessed 15th June 2020 
20 Shristi Bansal ‘Non-Conventional Trademark In India’ (2016) 
<Https://Www.Mondaq.Com/India/Trademark/472602/Non-Conventional-Trademarks-In-India> Accessed 15th 
June 2020  
21Swaraj Paul Barooah ‘A Defence Of Non-Conventional Trademark’ 
(2010)<Https://Spicyip.Com/2010/09/Guest-Post-Defence-Of-Non-Conventional.Html>Accessed 15th June 2020 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|8 

Broadcasting Company (NBC) jingle which received protection in the US in 

1970 under the category of Sensory Marks.22 The jingle, with a vague description 

of notes used, was not accompanied by a notation sheet. Furthermore, single 

colours and smell or olfactory marks have also acquired the status of TMs when 

they do not perform any function in the relevant industry and have acquired 

distinctiveness.23 

 

Section 1052 of the Lanham Act 1946 is the relevant provision enabling 

determination of what can be trademarked. The provision is negatively worded; 

it lays down what cannot qualify for a trademark. The only definite requirement 

is that apart from being non-functional, the mark should be distinctive, or have 

acquired distinctiveness, enabling consumers to distinguish the goods of the 

holder from that of others. 

 

The registration of non-conventional marks is further helped by the decision of 

the US Supreme Court in famous case24 wherein it held that a trademark could 

be "almost anything at all that is capable of carrying meaning".  

 

2. Non-conventional trademark: EUROPE  

 

European trademark law comprises the national laws of countries in line with 

European Directives, along with the decisions of the European Court of Justice 

(ECJ); the Madrid Protocol is acting as another significant source of norm-

setting. Trademarks can either be registered at a national level or achieve the 

status of a Community Trademark (throughout the EU) by registration at the 

Office for Harmonisation in the Internal Market (OHIM).25 

 

  

																																																								
22 David Vaver, ‘Recent Trends In European Trademark Law: Of Shapes, Senses And Sensation’ 
(2005)<Https://Www.Researchgate.Net/Publication/288534548_Recent_Trend_In_European_Trademark_Law_
Of_Shape_Sense_And_Sensation> Accessed 22nd June 2020 
23Ibid. 
24Qualitex Co V. Jacobson Products Co.,[1995] 514 US 159 [1995] 
25 David Vaver, ‘Intellectual Property: The State Of The Art’ 
(2001)<Http://Www6.Austlii.Edu.Au/Nz/Journals/Vuwlawrw/2001/2.Html>Accessed 22nd June 2020 
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3.  Non-conventional trademarks: INDIA  

 

The scenario in India is very different as compared to the case in the US and 

the EU; very few unconventional marks have received registration in India. 

Nonetheless, unlike the Trade and Merchandise Marks Act of 1958, the Trade 

Marks Act of 1999 (the Act) and the Trade Marks Rules of 2002 do refer to 

non-conventional trademarks. Another exciting document which needs to be 

referred to is the Draft Manual for Trademark Practice & Procedure. 

 

A reading of Sections 2(1)(zb)26And 2(1)(m)27Of the Act shows that the 

definition of "trademark" has been widened to include shapes, packaging and 

combination of colours. As specified in the Manual,28this is an inclusive 

definition including any mark as long as the mark is capable of being represented 

graphically and capable of distinguishing the goods or services of one person 

from that of the others. Nonetheless, it has been stated that colours, shapes, 

sounds and smells will require "special consideration" during registration. 

Concerning the graphical representation of sound marks, India has simply 

imported the Shield Mark doctrine. Nonetheless, concerning distinctiveness, the 

Manual specifically lists sounds which are not distinctive and thus will not be 

registered.29 The registry has not probed into music which provides a specific 

distinctive character, but instead, there is an exhaustive list for the same. In case 

of a scent also the registry goes by the Shield Mark doctrine and seeks a graphical 

representation for the registration of the scent.  

 

																																																								
26 "Trademark" Is Defined As A Mark Capable Of Being Represented Graphically And Which Is Capable Of 
Distinguishing The Goods Or Services Of One Person From Choose Of Others And May Include Shape Of Goods, 
Their Packaging And Combination Of Colours , And In Relation To Chapter XII (Other Than Section 107), A 
Registered Trade Mark Or Mark Used In Relation To Goods Or Services For The Purpose Of Indicating Or So As 
To Suggest A Connection In The Course Of Trade Between The Goods Or Services, As The Case May Be, And 
Some Person Having The Right As Proprietor To Use The Mark, And In Relation To Other Provisions Of This Act, 
A Mark Used Or Proposed To Be Used In Relation To Goods Or Services For The Purpose Of Indicating Or So To 
Suggest To A Connection In The Course Of Trade Between The Products Or Services, As The Case May Be, And 
Some Person Having The Right, Either As Proprietor Or By Way Of Permitted User, To Use The Mark Whether 
With Or Without Any Indication Of The Identity Of That Person, And Includes A Certification Trade Mark Or 
Collective Mark.  
27 "Mark" Consists Of A Device, Brand, Heading, Label, Ticket, Name, Signature, Word, Letter, Numeral, Shape Of 
Goods, Packaging Or Combination Of Colours Or Any Combination Thereof.  
28 Draft Manual, S 3  
29 Draft Manual, S 5.2.2.2 
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CONCLUSION 

 

The definition of the trademark incorporated in the Indian Trademark Act 

paved the way for the invasion of the non-conventional trademark. The 

traditional concept was associated with the visual difference in the product; 

however, in the recent years, there has been a paradigm shift which has the 

psychological impact of trademarks on consumers such as the non-conventional 

trademarks which gained an increased commercial significance and therefore 

deserved the protection. The few barriers associated with the non-conventional 

trademarks must not serve as a deterrent to their use; on the contrary, new 

classification and methods should be incorporated as the non-conventional 

resources are on the latest tool in the present era of innovation. 

 

However, India is one of the countries which protect the non-conventional 

trademarks, which is highlight by the fact that registry trademark has accepted 

the sound trademark of intel. The supplement of the draft manual is a crucial 

one as it issued the guidelines for regulating the same with the higher aim for 

uniformity, transparency and efficiency in operation. The concept and law-

related aspect of non-conventional trademarks are evolving in India. However, 

there is a need for consistency across the globe. 

 

As McCarthy has remarked, “One cannot come to the bottom-line conclusion 

that any item is “in the public domain” until one has exhausted all of the possible 

areas of exclusive intellectual property rights.”30And therefore that is the reason 

why in the USA and in the EU, non-conventional trademarks ranging from the 

smell of freshly cut grass (for tennis balls) to the Intel jingle have received 

trademark protection.  

 

																																																								
30Mausumi Mishra, ‘Non-Conventional Trademark’ (2019),  
<Https://Www.Globalpatentfiling.Com/Blog/Non-Conventional-Trademark> Accessed 26th June 2020 


