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PLIGHT OF MUSLIM WOMEN IN INDIA 
-AISHANI TAWAR* 

 

ABSTRACT 

 

The issue of Post-Divorce Maintenance of Muslim Women has been arguable since ages. Its 

dynamics have changed over time, but the placement of women at an inferior position has 

remained constant. The Paper tries to encompass vital aspects of Islamic Personal Law & 

Criminal Procedure Code, 1973, with the help of various Case Laws & Enactments. It 

embarks with briefly introducing the status of women in society, the concept of maintenance & 

its development over the years. It throws light upon various enactments containing a brief about 

Muslim Personal Law, 1937 (regarding maintenance, during the term of marriage & post-

marriage), the validity of Pre-Nuptial Agreement accompanied by an introduction to the 

concept of Mahr, relevant Sections of Cr.P.C, 1973 and Muslim Women (Protection of Rights 

on Divorce) Act (MWPRDA), 1986. The unending debate between the Application of 

Muslim Personal law & Statutory law has also been addressed. This Paper elucidates Pre-

Shah Bano approach to explain the chronology involved in Realization of Need for Pertinent 

Muslim Women Maintenance Laws in India. It further discusses the Shah Bano Case, which 

backed contentions that ultimately led to comprehensions regarding a proper legal structure for 

protection of destitute women. What triggered the passage of MWPRDA, 1986, & its 

immediate consequences are explained through the landmark judgement delivered in the Danial 

Latifi case. This Paper strives to establish an understanding that attempts of Judiciary to grant 

maintenance to penniless Muslim women must not be looked upon as an intervention into the 

Muslim Personal Law governing the victims.  The paper further discusses the current situation 

of Indian Muslim Women, including the work done by the Bhartiya Muslim Mahila Andolan 

(BMMA) since its establishment in 2007. In the later part, Family Court's Jurisdiction to 

entertain petitions under the MWPRDA, 1986, is elucidated. Analysis based on Chaos 

caused by Political Influence, Contemplation of Future needs of wife as provided by Section 3 

of MWPRDA, 1986 and Maintenance from Relatives & Waqf Board is also included. 

The mere existence of legislation is not enough to combat this plight of Muslim Women. Still, 

the need of this hour is the effective implementation of existing laws and enactment of new laws 

																																																								
* Student, 3rd Year, B.A. LL.B., Renaissance Law College, Indore. 
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in favour of such helpless & dependent women. The paper concludes with a brief discussion on 

how Muslim Husbands have been escaping from their liabilities of maintenance by interpreting 

provisions of the law in their favour. We need to enact the Uniform Civil Code in India which 

will be a boon for Muslim Women in our Country & this measure will hoist the flag of 

Secularism in our Country.  

 

Keywords: Maintenance, Muslim Personal Law, Iddat Period, Cr.P.C, 

MWPRDA. 
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INTRODUCTION 

 

"The story of women's struggle for equality belongs to no single feminist nor 

any one organization but to the collective efforts of all who care about human 

rights." 

 -Gloria Steinem  

 

Since time immemorial, society has witnessed a significant differentiation 

between sexes, especially where women are assigned the inferior position. In 

our society, women are expected to play the unvarying role of a perpetual 

subordinate. Hindu scriptures suggest the importance of wife at each & every 

aspect of the husband's life and the significant role she plays in the fulfilment 

of Husband's obligations.  

 

The later period is evidence of deterioration in the position of women in India, 

especially of Muslim women, whose life comprises of ordeals and agony. 

Although India's ancient culture witnesses a glorious place for women in society, 

the advent of Islam in our Country gave things an ugly turn. Even today, Muslim 

women in India are much backwards from Hindu, Christian, Sikh, etc. women.  

 

They are confined into the four walls of their houses with long veils covering 

their faces. Ugly practices of polygamy, endogamy, female genital mutilation 

(FGM), female infanticide, divorce, concubinage etc. have further declined the 

position of women in society, which is an important determinant of the worth 

of civilization. One of the most crucial plights of Muslim women is her rights 

to maintenance post-divorce.  

 

Maintenance is a concept with respect to those (wives, minors, old-aged people) 

who are unable to take care of themselves. Regarding Marriage, Maintenance is 

the support provided to the dependent spouse by fulfilling the necessity of food, 

residence, clothing and medical attendance & treatment. In Islam, Maintenance 

is referred to as "Nafqah".  



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|4 

A landmark judgement in case of Mohammad Ahmed Khan v. Shah Bano 

Begum, 19851 lead to the enforcement of the Muslim Women (Protection on 

Divorce) Act, 1986. The constitutional validity of this Act, considering its 

derogatory nature, was challenged under Article 32 in the case of Danial Latifi 

v. UOI, 19862. The Supreme Court gave a comprehensible interpretation & 

established that provisions of the Act do not offend the Indian Constitution. 

 

The important issue is the practicability of legal provisions in benefitting Muslim 

women. The need of this hour is to determine how easy is the process to seek 

remedy from Courts. This research paper is an attempt to contemplate if the 

Muslim Women (Protection on Divorce) Act, 1986 ameliorated the plight of 

Muslim divorcees in our Country.  

 

CONCEPT OF MAINTENANCE AND ITS LEGAL 

DEVELOPMENT 

 

A. Muslim Personal Law, 1937: 

 

The Muslim Personal Law, 1937, based on Quranic interpretations, applies to 

any person who is: a) a Muslim, b) capable of contracting under section 11 of 

Indian Contract Act, 1872 & c) resident of the territory to which this Act 

extends. Muslims may, by declaration, seek remedy under this Act for cases 

involving intestate succession, special property of females, marriage, dissolution 

of marriage, including talaq, illa, zihar, lian, khula, mubaraat, Maintenance etc.3. 

Traces of the Quran are evident in this Act in the following manner:  

 

The interpretation of Surah (Chapter) An-Nisa [4:34]4 explains the principle of 

Allah that men are the protectors and maintainers of women because Allah has 

made one of them excel (regarding strength) over the other and because men 

spend out of their possessions (to support them). The interpretation of Surah 

																																																								
1 Mohd. Ahmed Khan v. Shah Bano Begum, A.I.R. 1985 S.C. 945 (India). 
2 Danial Latifi & Anr v. Union of India, (2001) 7 S.C.C. 740, 744 (India). 
3 The Muslim Personal Law (Shariat) Application Act, 1937, No. 26, Acts of Parliament, 1937, (India), § 2. 
4 “An-Nisa” is the fourth chapter of the Holy Quran & comprises of 176 verses. 
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Al-Baqarah [2:240]5 elucidates that those men who die have to leave behind, for 

their wives, the maintenance for one year without turning them out.  

 

The interpretation of Surah Al-An'am [6:65]6 explicates that for the Iddat 

period, husbands have to house his wife at the same place where he resides, in 

accordance to his means and shouldn't harass or injure her. If the wife is 

pregnant, Husband has an obligation to maintain her until delivery. If she nurses 

the child, Husband should compensate her. 

 

Ø In the course of marriage: 

 

During the continuance of marriage, it is the husband's obligation to maintain 

his wife irrespective of her dependency on the husband, religion, age or financial 

status. If a wife is not an incapacity to consummate the marriage and lives with 

her parents, she cannot claim maintenance. The wife cannot be entitled to 

receive maintenance if she is unfaithful towards his husbands or refuses to obey 

reasonable orders.  

 

The basic obligation of a wife is to allow her husband to cohabit with her if she 

denies doing so, her right to claim maintenance will be lost. If the husband is 

cruel towards his wife and so she decided to not live with her husband, her right 

to maintenance will still exist.  

 

According to Badruddin Tyabji, a wife can claim maintenance even in case of 

refusal to cohabit with Husband on a legal ground (like non-Payment of dower), 

not consummating marriage due to Husband's minority, wife's absence with 

Husband's permission, illness, malformation etc. The Court decides the 

quantum of maintenance based on the financial condition of both Husband and 

wife.  

 

 

																																																								
5 “Al-Baqarah” is the second & longest chapter of the Holy Quran & comprises of 286 verses. 
6 “Al-An’am” is the sixth chapter of the Holy Quran & comprises of with 165 verses. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|6 

Ø On Dissolution of Marriage: 

 

Muslim law does not provide any special rights of maintenance to a wife or 

imposes no such obligation on husbands, after the dissolution of marriage 

taking place in the following ways: 

 

1) Dissolution by Death: 

 

The liability of a Muslim husband is terminated with his death as maintenance 

of wife is his liability. The Hanafi Law and the Shiah Law, as explained by the 

Hedaya & Baillie's Digest and by the Imamia respectively, suggests that the 

Muslim widow has to observe Iddat for four months & 10 days but does not 

have any right to maintenance. Even if the wife is pregnant at the time of 

Husband's death, she will not be entitled to receive maintenance. 

 

2) Dissolution by Divorce: 

 

Once the marriage is dissolved by divorce, Husband is obliged to give 

maintenance to wife only up to the "Iddat Period".7 In a case where the wife is 

pregnant, the Iddat period extends till the baby is delivered or if the case may 

be, the wife suffers a miscarriage or chooses adoption. In the case of Hanafi 

School, a wife is entitled to receive maintenance, until the Iddat period, in case 

of both, revocable8 or irrevocable9 talaq. But, under the Shafei School, the wife 

will not be entitled to receive maintenance if the spouses have separated by 

irrevocable talaq. 

 

  

																																																								
7 Period of 3 consecutive menstrual courses or 3 lunar months. 
8 Revocable Talaq: The initial declaration of talaq is a revocable repudiation which does not terminate the marriage. 
The husband can revoke the repudiation at any time during the waiting period (Iddat) which lasts three full menstrual 
cycles. For Example: "Talaq-e-Sunnat" 
9 Irrevocable Talaq: "Triple Talaq" or "Talaq-e-Biddat" are examples of irrevocable divorce. 
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B. Pre-Nuptial Agreement: 

 

Rights conferred by the Special Agreement of Marriage are separate from 

maintenance rights conferred on Indian Muslim women by legislations. Wives 

are entitled to receive maintenance from husbands with respect to the 

agreement signed by them or their guardians, at the time of their marriage. The 

liability of the husband arises based on the stipulations & provisos framed in 

Pre-Nuptial Agreement. If the agreement provides payment of separate 

Maintenance by Husband in case of disagreement, dissension, ill-feeling or 

separation between the spouses, it is enforceable by law10 and will not be 

regarded as against the public policy.  

 

Wife can also obtain an agreement for payment of maintenance in the case 

where Husband disagrees with her or ill-treats her or marries another woman.11 

An agreement that entitles women to receive maintenance throughout her 

lifetime, even after divorce, can also be obtained. In the case of Mohammad 

Moinnuddin v. Jamal Fatima,12 the Court held that even if marital rights end 

with divorce, the contract subsists till the plaintiff dies or breaks it & it won't be 

regarded as opposed to public policy. 

 

Under the Muslim law, spouses can stipulate into an agreement that Husband 

will pay certain special/personal allowances like Kharcha-i-pandan, guzara or 

mewa-khori and that these will be the absolute property of the wife. In the case 

of  Mydeen Beevi Ammal v. T.N. Mydeen Rowther13, the Court held that 

"Where a Muhammedan husband executes a deed of maintenance in favour of his wife setting 

certain properties upon her for her maintenance for her life without any condition attached 

thereto, the husband cannot recover possession of the properties from his wife on the ground 

that he has subsequently divorced her.'' 

 

																																																								
10 ALAMGIR MUHAMMAD SERAJUDDIN, SHARIA HUMAN SOCIETY 268 (1999). 
11 B.R VERMA, MOHMEDDAN LAW 218 (5th ed. 1978) 
12 Moinuddin v. Jamal Fatima, A.I.R. 1921 All. 152 (India). 
13 Mydeen Beevi Ammal v. T.N. Mydeen Rowther, A.I.R. 1951 Mad. 992 (India). 
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In another case where the spouses live separately, the Court awarded the arrears 

of maintenance in accordance with the provisos of agreement.14 Similarly, in one 

of the cases where the wife was not willing to live with her husband, the Court 

held the agreement demanding special guzara valid15. In contrast, in another 

case, the Court validated an agreement by way of family settlement.16 

 

Ø Concept of Mahr: 

 

While contemplating the rights of a Muslim woman, under Muslim law, it is 

important to discuss the concept of "Mahr". Fundamentally, Muslim marriage 

is a contract under which Mahr is a sum of money, fixed by the bride or her 

family, which she is entitled to receive from her husband, in consideration of 

the marriage.  

 

Mahr is an essential condition for marriage, and no nikah is considered valid 

without Mahr. It is divided into two categories, i.e. a) prompt: payable on 

demand & b) deferred: the amount payable at the time of dissolution of 

marriage, either by death or by divorce. A part or whole Mahr would be payable 

on the dissolution of marriage by divorce, but it doesn't justify that Mahr is 

payable "on divorce" and shouldn't be used as an excuse against the payment of 

maintenance amount.  

 

C. Code of Criminal Procedure, 1973 (Cr.P.C) 

 

According to Section 125 of Cr.P.C, 1973, when a person with sufficient means, 

neglects/refuses to maintain his wife, who is unable to maintain herself, a 

Magistrate of first-class, as he thinks fit, on proof of neglect/refusal by such 

person, may order him to pay a monthly allowance to wife, not exceeding 

₹500.00. The person can also be ordered from time to time to make the 

payments, as the magistrate directs.  

																																																								
14 Banney Sahib v. Abida Begum, A.I.R. 1922 Oudh 251 (India). 
15 Mansur v. Azizul, A.I.R. 1928 Oudh 303 (India). 
16 Latif Jehan v. Mohammad Nabi, A.I.R. 1932 All. 174 (India). 
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Husband's liability to pay this allowance arises from the date of order or the 

date of application in accordance with the order. The person who fails to 

comply by the order, without any reasonable cause, will have a warrant issued 

against himself for levying due amount or a sentence of imprisonment for a 

month or until payment, whichever is made sooner. If Husband offers to pay 

maintenance on a condition that wife should live with him & she refuses to do 

so based on reasonable grounds like Husband getting married to other woman 

or keeping a mistress etc., a magistrate on satisfaction by considering the 

grounds of such refusal, may issue an order accordingly.  

 

In the case where the wife is living in adultery or has no sufficient reason to 

refuse residence with Husband, or spouses lives separately by mutual consent, 

she will not be entitled to maintenance under the provisions of this Section. If 

an order of maintenance has been passed in favour of the wife and later it is 

discovered that she is or has been committing any of the aforementioned acts, 

the magistrate can cancel the order. 

 

Section 127 of Cr.P.C, 1973, deals with the alteration in allowances provided 

under Section 125, Cr.P.C. When the change in circumstances of a person, 

receiving or paying allowance under section 125 of Cr.P.C, is proved, the 

magistrate can alter/vary/cancel allowances, such that the amount of 

maintenance doesn't exceed ₹500.  

 

D. Muslim Women (Protection of Rights on Divorce) Act, 1986 

 

Under this Act, a divorced woman or her representative can make an application 

to a magistrate for payment of reasonable & fair provision & maintenance, which 

shall be made to her within the Iddat period17. If women herself is maintaining 

children, born before/after divorce, Husband has to make provisions for their 

maintenance as well. Husband has an obligation to pay the amount of 

mahr/dower as promised at the time of or after marriage.  

																																																								
17 The Muslim Women (Protection of Rights on Divorce) Act, 1986 No. 25, Acts of Parliament, 1986, (India), § 3(1) 
& 3(2). 
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Women also have the right to receive all properties given to her before/after/at 

the time of marriage by hers or Husband's friends/relatives. On being satisfied 

with non-payment from Husband's end, magistrate, within one month of filing 

of the application, may make an order directing former Husband to make the 

payments, keeping in mind the needs of divorced women, the standard of life 

enjoyed by her during marriage & means of former Husband.  

 

In case of non-compliance with this order, without any sufficient cause, the 

magistrate is empowered to issue a warrant to levy due amount & former 

Husband may be subject to imprisonment up to a year or up to payment, 

whichever is sooner, in case of non-payment by him after the execution of such 

warrant.  

 

Magistrate, if satisfied, may make an order directing the relatives of divorced 

women, who have not remarried & is unable to maintain herself after the Iddat 

period, to pay reasonable & fair maintenance to her as determined by magistrate 

considering her needs, the standard of living & means of relatives (preferably 

children). Payment of Maintenance will be in proportion to the amount that 

such relative is entitled to inherit after divorced woman's death. 

 

If neither she nor relatives can provide maintenance beyond the period of Iddat, 

Magistrate will order the State Waqf Board as established under The Waqf Act, 

195418, to maintain divorced women as directed by the Court.  

 

REALIZATION OF NEED FOR PERTINENT MUSLIM WOMEN 

MAINTENANCE LAWS IN INDIA 

 

A. Pre-Shah Bano Approach: 

 

Before the Shah Bano case, Courts made attempts to interpret the Application 

of Muslim Personal Law & Provisions of Cr.P.C to the maintenance of divorced 

																																																								
18 The Waqf Act, 1954 No. 29, Acts of Parliament, 1954, (India). 
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women. There was an ambiguity that in case of contradiction between the 

personal laws & statutory laws, which one should prevail & supersede the other 

one.   

 

In case of Khurshid Khan v. Husnabanu,19 where the counsel of the 

petitioner challenged the application of section 125 of Cr.P.C & argued that 

divorced Muslim women are entitled to receive maintenance only during the 

period of Iddat, Bombay High Court contended that section 125 of Code of 

Criminal Procedure, 1973 applies to all divorced wives, irrespective of religion 

professed by them.  

 

Similarly, in U.H. Khan v. Mahaboobunisa20, the learned counsel appearing 

on petitioner's behalf, Shri B.G. Sridharan, argued that since the date of 

application is beyond the period of Iddat (under Mohammedan law, the wife is 

entitled to receive maintenance only up to the expiry of Iddat Period), no claim 

of maintenance under section 125 must be entertained. Court held that the Code 

of Criminal Procedure was the "law of the land" and not of any particular 

community or religion. Since there is a conflict between the law made by the 

legislature and personal law, the former will prevail.  

 

But in Rukhsana Parveen v. Shaikh Mohd. Hussain21, Court held that when 

a Muslim husband pays the amount of Maintenance and Mahr for the Iddat 

period, his liability to look after his wife and pay maintenance to her is 

exonerated. A similar approach followed in Quyyum Khan v. Noorunnisa22. 

Justice Khalid in Kunhi Moyin v. Pathumma23, while interpreting sum payable 

under customary law, excluded Mahr and amount payable during Iddat from its 

scope as husbands can defeat liability under Section 125 by applying this Section 

alternatively.  

 

																																																								
19 Khurshid Khan v. Husnabanu, A.I.R. 1976 Cri LJ. 1584 (India). 
20 U.H. Khan v. Mahaboobunisa, A.I.R. 1976 Cri LJ 394 (India). 
21 Rukhsana Parveen v. Shaik Mohammed Hussain A.I.R. 1977 Cri LJ 1041 (India). 
22 Quyyum Khan v. Noorunnisa Begum, A.I.R. 1978 Cri LJ 1476 (India). 
23 Kunhi Moyin v. Pathumma, A.I.R. 1976 KLT 87 (India).  
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Similarly, Kerala High Court in Muhammed v. Sainabi24, said that any amount 

paid as Mahr or other household articles would not discharge Husband from 

his liability to maintain his divorced wife.  

 

Two important judgements paved a way to raise questions over Mata (Post Iddat 

Maintenance). The first Judgement was given in Bai Tahira v. Ali Hussain 

Fissali Chotia25. In this case, the husband paid a sum of ₹5000 as Mahr and 

₹180 as Iddat allowance and gave a flat to his wife in Bombay at the time of 

divorce.  After some years, on being unable to maintain herself, the wife applied 

to claim Maintenance under Section 125 of Cr.P.C. On appeal to the Supreme 

Court, it held that payment of customary allowance would not absolve Husband 

from his liability to maintain wife but such allowance will influence the rate of 

paying maintenance, as fixed by the Court.  

 

In Fuzlunbi v. Khader Vali26, Court said that Section 125-128 of Cr.P.C are 

secular laws applicable to wives who have a state of destitution. Amount paid is 

Mahr cannot be considered as payment made in lieu of termination of the 

marriage. 

 

B. Shah Bano Case: 

 

In Mohd. Ahmed Khan v. Shah Bano Begum27 case, Mohammad Ahmed 

Khan, divorced his wife Shah Bano Begum (62 years) and refused to provide 

maintenance. She claimed maintenance of ₹500 per month under Section 125 

of Cr.P.C & the Judicial Magistrate at Indore awarded maintenance of ₹25 per 

month. On filing a revision petition, she was awarded maintenance of ₹179.20 

per month.  

 

																																																								
24 Muhammed v. Sainabi, A.I.R. 1976 KLT 711 (India). 
25 Bai Tahira v. Ali Hussain Fissali Chotia, A.I.R. 1979 S.C. 362 (India). 
26 Fuzlunbi v. Khader Vali, A.I.R. 1980 S.C. 1730 (India). 
27 Id. at 1. 
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The husband appealed to the Supreme Court & contended that under Muslim 

law, his liability to pay maintenance has ceased with the termination of Iddat. 

The Supreme Court, through its five Judged Bench with Chief Justice 

Chandrachud, dismissed his appeal & upheld that if the wife is not able to 

maintain herself, she is entitled to seek remedy under Section 125 of Cr.P.C and 

that imposing Muslim Law on such women would be unjust & incorrect.  

 

Court also interpreted the Holy Quran & concluded that there is no conflict 

between the Personal Law & provisions of Section 125 of Cr.P.C as even Islam 

binds the husband with an obligation to maintain his wife & the ultimate person 

of Section 125 of Cr.P.C is to protect wives in a state of destitution. Hence the 

final verdict given by the Supreme Court was that if the wife is unable to 

maintain herself after divorce & has not remarried, she is entitled to claim 

Maintenance under Section 125 of Cr.P.C.  

 

This Judgement triggered heated debates & controversies as it faced major 

criticism from the orthodox Muslim community & resulted in Political 

repercussions followed by the legalization of MWPRDA, 1986. 

 

IMMEDIATE CONSEQUENCES OF THE ACT OF 1986 

 

The Parliament, to undo the effect of Shah Bano Judgement, passed the 

MWPRDA, 1986. This Act not only quashed the verdict given by the Supreme 

Court but also limited the right of divorced women to receive maintenance up 

to the Iddat period only.  

 

Ø Danial Latifi Case: 

 

Danial Latifi, Counsel in Shah Bano's Case, filed a Writ Petition under Article 

32, stating that the MWPRDA, 1986 is violative of Articles 14, 15 & 21 of the 

Constitution and challenged the Constitutional validity of this Act. Even though 

a secular remedy through provisions of Cr.P.C was available, reasonability of 

enactment of this Act was not justifiable as it secluded a part of the society. 
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Prima Facie reading of this Act gave an impression that Husband's liability to 

maintain his wife ceases with the Iddat Period & afterwards maintenance 

becomes her relatives' liability. 

 

Petitioners argued that enactment of Section 125 of Cr.P.C, being a criminal 

law, was in the wake of protection of destitute women and is concerned with 

the fulfilment of obligations of Husband irrespective to the religion of Spouses. 

This Section causes no infringement of Muslim Personal Law, as payment of 

Mahr/Dower is a consideration bound by the "Contract of Marriage", entered 

into by the spouses. 

 

By not allowing Muslim Women to seek remedy under provisions of Cr.P.C, 

they are deprived of equivalent benefits available to Women belonging to other 

religions, which poses as a clear violation of Article 14 which guarantees 

"Equality Before Law" & "Equal Protection of Law".  

 

Besides, Article 15 clearly states that religion cannot be a ground for 

discrimination. In this case, destitute women have no choice but to rot only 

because of her belongingness to a particular Religion.  

 

Further, Petitioners argued that the purpose of enactment of Section 125, 

Cr.P.C was to uphold the principles of social justice & Protection of Right to 

Life laid down by Article 21. In Danial Latifi's Case, the Supreme Court's 

decision was the revival of the principles settled in Shah Bano's Case that 

termination of Iddat is not a limitation to Husband's liability of paying 

maintenance. The Court interpreted this Act of 1986 in such a way that its 

constitutional validity was held, thus respecting the sentiments of orthodox 

Muslims & simultaneously extending support in favour of destitute Muslim 

wives. 

 

Thus, the Supreme Court did not contravene the Act of 1986, rather explained 

the principals laid down in the Act and that it was consistent with Section 125 

of Cr.P.C eradicating any scope of conflict. The Supreme Court explained 
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Section 3(1)(a) of the Act and established two separate obligations of Husband 

on its basis:  

 

a) Obligation to make "reasonable & fair provision" and b) obligation to pay 

maintenance.28 The Court explained that "reasonable and fair provision" means 

that such provision has to be made in advanced to cater to the future needs of 

divorced wife that includes her shelter, food, clothing & other 

necessities.29 Ultimately, the Court held that Husband is liable to pay a 

reasonable & fair amount of maintenance to wife for her entire life, until she 

remarries, entirely "within" i.e. before the end of the Iddat period.  

 

Such decision demonstrated an approach opted by the Court towards the 

Muslim Personal Law. Court promoted gender equity amongst Muslims without 

intervention into the Personal Law of Muslims. The same was reiterated in the 

case of Iqbal Bano v. the State of UP.30 The Court observed that right of a 

divorced Muslim woman to seek remedy under Section 125 of Cr.P.C could be 

eliminated only when she receives "fair or reasonable" settlement under Section 

3 of the MWPRDA, 1986. A similar verdict was passed by the Hon'ble Court 

again in the case of Shabana Bano v. Imran Khan31. 

 

CURRENT SITUATION OF MUSLIM WOMEN IN INDIA 

 

Since its foundation in January 2007, the Bhartiya Muslim Mahila Andolan 

(BMMA) has established itself as India's most influential Muslim Women's 

Organization. The main objective of BMMA is "working towards understanding 

and ameliorating the marginalization, backwardness and insecurity of the 

Muslim community and help Muslim women to raise their voice for justice."32 

 

																																																								
28 Id. at 2. 
29 Id. at 2. 
30 Iqbal Bano v. State of U.P., A.I.R. 2007 S.C. 2215 (India). 
31 Shabana Bano v. Imran Khan, A.I.R. 2010 S.C. 305 (India). 
32 Bhartiya Muslim Mahila Andolan, ZAKIA SOMAN & NOORJEHAN SAFIA NIAZ, https://bmmaindia.com/about/  
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In the year 2014, BMMA published its first draft of the Muslim Family Law Act. 

In accordance with this draft, the Act had an overriding effect to those 

provisions which are in contravention of the provisions of this Act. Otherwise, 

Application of the Shariat Application Act, 1937, The Dissolution of Muslim 

Marriage Act, 1939 and Muslim Women's Protection Act, 1986 was continued. 

According to Clause VII (2), Maintenance post-divorce has to be governed by 

the MWPRDA, 1986. 

 

In 2009, Shabano Bano applied Section 125 of Cr.P.C before a Family Court in 

Gwalior to seek maintenance from her husband33. The application was partly 

allowed, but it was held that maintenance should only be allowed until the Iddat 

Period34. When the appellant filed a revision application, High Court reiterated 

principles laid down in the Danial Latifi case but dismissed this Application 

Jurisdiction of Family Court over district & subordinate civil Court as conferred 

by the Family Court Act, 198435 has to be interpreted restrictively.  

 

The High Court explained that MWPRDA, 1986 mandates that the application 

has to make only before competent Court of Magistrate, different from 

subordinate courts, & in this case the application was initially made before the 

Family Court which has not been prescribed jurisdiction by the said Act. 

However, the Supreme court allowed the appeal and gave Judgement with 

reference to the Iqbal Bano case36 wherein it was held that under Section 125, 

Cr.P.C proceeding is civil & courts have the discretion to treat such application 

likewise and concluded that even Family Court has jurisdiction over application 

made under Section 125, Cr.P.C. 

 

In a recent case37, a Family Court treated an Application under Section 125, 

Cr.P.C as under Section 3 of MWPRDA, 1986 and pronounced its Judgement. 

Rajasthan High Court held that such conversion of the application was beyond 

																																																								
33 Shabana Bano v. Imran Khan, (2010) 1 S.C.C. 666 (India). 
34 The Muslim Women (Protection of Rights on Divorce) Act, 1986 No. 25, Acts of Parliament, 1986, (India), § 2(b). 
35 The Family Courts Act, 1984 No. 66, Acts of Parliament, 1984, (India), § 7 & 8. 
36 Id. at 30. 
37 Rana Nahid v. Sahisul Haq Chisti, A.I.R. 2020 S.C. 522 (India). 
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the jurisdiction of Court which sets aside the order given by Family court. This 

led to the delivery of split verdict by a two-judged bench of the Supreme Court 

in June 2020.38  

 

According to Justice Banumathi, Family Courts do not have Jurisdiction to 

handle entertain petitions under Section 3 & 4 of MWPRDA, 1986 as not only 

the Act lays down provision to file an Application before Court of Magistrate 

but also remains silent on the Jurisdiction of Family Courts even though Family 

Court Act, 1984 was enacted priorly. 

 

Contrary to this, Justice Banerjee believes that Family Courts have jurisdiction 

over personal & family matters irrespective of gender & religion. Just like 

applications under section 125, Cr.P.C can be entertained by the Family Courts, 

even applications under the MWPRDA, 1986 can be entertained. Denial to 

Muslim wives from aforementioned never was the legislative intent of 

enactment of Act of 1986. 

 

ANALYSIS 

 

Ø The chaos caused by Political Influence: 

 

Disagreement with Shah Bano verdict by orthodox members of Muslim 

Community sprouted considerable debate and controversy back in time. The 

matter of contention was about having different civil codes for different 

religions, particularly for Indian Muslims. Amidst the political repercussions 

caused by the judgment as mentioned above, the main protestors were Syed 

Kazi & Obaidullah Khan Azmi, founders of All Indian Muslim Personal Law 

Board of 1973 that served the purpose of articulating their opinion against the 

Judgement.  

 

																																																								
38 Ashok Kini, Can Family Court Entertain Maintenance Petition Under Muslim Women (Protection of Rights on Divorce) Act? SC 
Delivers Split Verdict, LIVE LAW (Jun. 18, 2020, 07:27 PM), https://www.livelaw.in/top-stories/muslim-women-
maintenance-family-court-jurisdiction-158542 
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These Political differences are mainly responsible for the passage of MWPRDA, 

1986, with an absolute majority. This Act debilitated the Court's Judgement in 

Shah Bano's case and unfortunately deprived all divorced Muslim wives, the 

right to maintenance, even in the State of pennilessness. In a secular country 

like India, one entire Section of society was segregated from availing privileges 

of a statutory law only to uphold some obsolete & antiquated beliefs of a few 

members of the Muslim community.  

 

This decision of Rajeev Gandhi government to pass MWPRDA, 1986 pleased 

the Orthodox Muslims but amplified the plight of Muslim Women in India. 

This reflects the influence of empowered Political parties who were trying to 

appease a particular minority group to gain support. The intention was to nullify 

Shah Bano's effect which, at its outset, had the propensity to facilitate the status 

quo of divorced Muslim women in India.  

 

This Act was supposed to be beneficial legislation, rather than providing any 

impactful remedies, especially in terms of an alteration of allowances as 

provided by Section 127 of Cr.P.C, this Act aimed at the codification of Muslim 

Personal Law. Ultimately, ambiguity prevailed, and courts chose to seek resort 

by way of interpreting the Act. These interpretations in landmark cases like that 

of Danial Latifi bought significant changes towards Maintenance & welfare of 

Muslim Women. 

 

Ø Contemplation of Future Needs of Wife: 

 

The purpose of enacting the MWPRDA, 1986 was to comprehend conservative 

Muslim mobilization against the Judgement delivered in the Shah Bano Case of 

1985. The Act had the approval of conservative Muslim leaders. Still, at the 

same time certain provisions of the Act, like making payment of maintenance 

sufficing an indefinite span within a short period of Iddat posed as an 

inconvenience for Muslim Husbands. 

 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|19 

The intention behind the passing of this Act was limiting economic liabilities of 

a Muslim Husband towards his wife. Contrary to its purpose, the interpretation 

of this Act is that the husband is duty-bound to make a lump-sum payment of 

maintenance as well as make arrangements for fair & reasonable provisions for 

his divorced wife, within the stretch of Iddat Period. This shows that even on 

enactment, this Act failed to settle the dispute regarding Muslim alimony 

regulations and Spouses are still dragged towards the Courts to contest for the 

fulfilment of their rights. 

 

Determination of wife's needs at the time of divorce, for payment of 

maintenance & arrangement of fair & reasonable provision at the time of 

divorce for her entire life, is not only impracticable but also unreasonable. Thus, 

Section 3 of this Act burdens the husband to arrange for such prodigious 

amount, all at once, to serve the future needs of the wife. At the same time, the 

amount paid within Iddat as Maintenance for an indefinite period might seem 

sufficient at the time of payment. Still, after the passage of some time, the wife 

might find it difficult to sustain her life based on amount paid to her and due to 

short of options she might submerge into the State of destitution gradually. 

 

Ø Maintenance from Relatives & Waqf Board: 

 

The prima facie reading of the said Act, particularly section 3, gives an 

impression that once the period of Iddat is over, liability of Husband to arrange 

for fair & reasonable provisions & payment of maintenance to his wife, not only 

ceases but the burden also shifts over her Relatives & the Waqf Board.  

 

According to the Act, Maintenance to be paid by a relative must be in 

proportion with what that relative shall inherit from the divorced wife. Firstly, 

a woman in need of maintenance or State of destitution might not be able to 

leave anything for her relatives to inherit. Secondly, even if she has some assets 

of her own, it is not necessary that any of her close relatives would be interested 

in her assets or even in providing maintenance to her. 
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The Waqf Board, in reality, isn't proficient enough to maintain women 

belonging to the Muslim community, considering the Board's meagre 

generation of funds. This Act not only relieved husbands from their duties of 

paying maintenance, but also through Section 4 stated unreasonable & illogical 

measures in support of divorced wives.  

 

This religion-based discrimination of duty to maintain wives is a clear violation 

of the fundamental right of equality before law & equal protection of the law as 

secured under Article 14 and prevention of discrimination on the grounds of 

religion as secured under Article 15 of the Constitution. Also, provisions of this 

Act circuitously push women towards a state of vagrancy violating her Right to 

Life secured under Article 21 of the Indian Constitution. 
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CONCLUSION 

 

Unceasingly, Muslim husbands escaped from liability of maintaining their wives 

only on the grounds unilateral divorce. A debate between Application of Muslim 

Personal Law and Provisions of Cr.P.C in terms of post-divorce maintenance 

prolonged until the verdict given by Hon'ble Supreme Court in the Shah Bano 

case of 1985. This judgment was in munificence towards Muslim divorced 

women, but it failed to correspond with the conservative approach of a section 

of the Muslim community. Political chaos came into play & this Judgement was 

soon made ineffective by the enactment of Muslim Women (Protection of 

Rights on Divorce) Act, 1986.  

 

This Act was a platter for more ambiguity & dubiety. The constitutional validity 

of this Act was challenged & it was only until the verdict given in Danial Latifi 

Case when a reasonable interpretation of this Act was served, which meant to 

protect the rights of Muslim Women. Even today, amidst the complications of 

legislations & courts, Muslim Women in India continue to suffer. Their struggle 

to fight for their rights continues.  

 

It is high time for the legislature to bring effective change in-laws in favour of 

Muslim women who are deprived of their rights. Article 44 of the Indian 

Constitution empowers the State to secure to its citizen a Uniform Civil Code 

(UCC). In the absence of UCC, it took more than 15 years, From Shah 

Bano Case in 1985 to Danial Latifi Case in 2001, for Muslim Divorced women 

to reach where they are today. Indian Muslim Women still stand unsure about 

their take on UCC. It cannot be denied that Muslim Personal Law consecrates 

some practices that derogate the rights of Muslim women. Still, 

simultaneously no Ruling party has successfully gained the Muslim 

population's confidence yet.  

 

Application of personal law in respect of marriage, divorce, maintenance etc. 

abstains Muslim women from gaining benefits provided through secular laws 

that other religious communities can enjoy. It might be true that political 
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parties promoting UCC might have some ulterior motives & it cannot be 

ignored that a UCC will have its pros and cons. But it is definite that for 

Muslim women, UCC will be a boon & might as well put an end to their 

misery. 

 


