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AD HOC ARBITRATION VS INSTITUTIONAL 

ARBITRATION: WHICH FORM OF 

ARBITRATION IS MORE SUITABLE? 
-TANYA BATRA* 

 

ABSTRACT 

 

Ad hoc arbitration and institutional arbitration are two prevailing forms of arbitration in 

India. Both serve the purpose to provide an alternative form of dispute resolution to people who 

wish to avoid the long and tedious court proceedings. Ad hoc arbitration allows its parties to 

ascertain the functions of ad hoc proceedings, such as the number of arbitrators, the manner of 

conducting the procedure, the appointment of arbitrators and so on. Whereas, institutional 

arbitration functions with the intervention of an institution that administers the arbitration to 

keep a check on things and provide assistance. Both forms of arbitration are unique in their 

own way and provide a set of advantages available to parties who choose arbitration over going 

to court. However, along with advantages come disadvantages. No model is perfect and has its 

own shortcomings giving rise to the debate which form would be preferable. In this paper I have 

tried to highlight some key points, advantages, and disadvantages of ad hoc arbitration as well 

as institutional arbitration, what setting they each would work in, and why one cannot be 

chosen over the other in perpetuity.  

 

Keywords: Arbitration, Alternative Dispute Resolution, Institutional 

Arbitration, Ad-Hoc Arbitration, UNCITRAL.  
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INTRODUCTION 

 

When two or more parties are in dispute or have some differences arising 

between them concerning their legal rights and liabilities, often, the process of 

arbitration is referred to them, which is judicially determined and is binding on 

both parties. Dispute resolution is conducted by an arbitral tribunal, usually 

consisting of one person, or sometimes more, instead of the process of going 

to Court. The method of arbitration serves as a process alternative to litigation. 

Rather than replacing the judicial machinery, arbitration is capable of co-existing 

with it.  

 

The employment of arbitration can provide impartial and fair dispute resolution 

without exorbitant legal expenses or causing delay unnecessarily. The parties 

have the freedom to agree on how dispute resolution should be made, keeping 

in mind that it should be in the public's best interest. Arbitration has increasingly 

become very popular and serves as an alternate dispute resolution method 

primarily in commercial activities, and contracts in most businesses have started 

incorporating arbitration clauses.  

 

Arbitration, in India, was adopted as a medium of dispute resolution about the 

same time when trade and commerce began growing in India. In the beginning, 

arbitration only existed by way of informal agreements. An elder trusted and 

respected by the parties would play the role of an arbitrator and listen to both 

sides of the disputing parties. Ad hoc form of arbitration was accepted far more 

as institutional arbitration was still a comparatively new concept.  

 

Two types of arbitration have found faith across the globe, namely:  

 

(1) Ad Hoc Arbitration; and  

(2) Institutional Arbitration.  
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AD HOC ARBITRATION  

 

Ad hoc arbitration is not institutionally administered, thus requiring the parties 

to determine the arbitration proceedings' critical features, for example, how the 

arbitration proceedings should be conducted, how many arbitrators are 

necessary, and the manner of appointment of arbitrators, and so on.  

 

If the parties participating in the arbitration cooperate, proceedings of ad hoc 

arbitration can be far cheaper, faster, and more flexible than a procedure that is 

administered by an institution. With no institution monitoring the proceedings, 

the parties are free from the expense of administrative fees, making this form 

of arbitration an increasingly popular one. An arbitration clause or an arbitration 

agreement must explicitly state that disputes arising between parties are to be 

arbitrated and further designate the arbitration place. Such a designated 

arbitration place is required to have arbitration law established. If parties fail to 

decide or agree on arbitration features, it will be determined by the laws of the 

designated arbitration place. Proceedings of ad hoc arbitration do not 

necessarily have to be severed from its counterpart, institutional proceedings. If 

ad hoc proceedings reach a sticking point in deciding a feature of arbitration 

(such as appointing a fair, impartial and qualified arbitrator), parties are free to 

engage an institutional administrator to the arbitration.  

 

Parties with an underlying contract who wish to include a clause1 for ad hoc 

arbitration or are looking to resolve any arisen disputes by way of arbitration, 

can negotiate between them a set of rules, and thus establish procedures that fit 

precisely their specific needs. However, this approach may require substantial 

time, expense, and attention without giving assurance that their eventualities will 

be addressed by the terms agreed.  

 

If parties, who wish to participate in ad hoc proceedings, are not looking to have 

rules especially drawn for them, there are other options they can avail: 

																																																								
1 Palacean, Carmen. "Ad-Hoc Arbitration And Institutional Arbitration. Regulation, General Rules And Elements Of 
Novelty." Int'l Conf. Educ. & Creativity For Knowledge-Based Soc'y. 2014. 
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1. Arbitral institutions have rules in place that can be adapted, and 

those provisions can be amended to suit their arbitration like 

arbitrator(s) selection procedure, and otherwise removing 

provisions that allow administration of institutional arbitration.  

 

2. The United States Federal Arbitration Act2 or the English 

Arbitration Act 19963 are some statutory procedures that can be 

incorporated, or in some cases, in the state law can be applicable. 

 

3. UNCITRAL Rules (U.N. Commission on International Trade 

Law)4 and CPR Rules (International Institute for Conflict 

Prevention and Resolution)5 are explicitly crafted for ad hoc 

arbitration proceedings. Parties can adopt them for international 

as well as domestic dispute resolution.  

 

4. Parties can also copy a provision of ad hoc proceeding from 

another contract.  

 

However, incorporating these alternate options come with risks. In the first 

option, adapting rules of an existing arbitral institution or removing those 

allowing administration of institutional arbitration, the risk of creation of 

ambiguity in the institutional rules as amended rises, despite working towards 

drawing rules to accommodate an ad hoc proceeding. By incorporating the first 

option, the parties may unintentionally create a procedure that is institutional. 

The fourth option, by which parties can copy a provision of ad hoc proceeding 

from another contract, can bring about grief if the copied clause was first 

created for unique and specific reasons or circumstances and possibly drafted 

under a different arbitration law.  

 

																																																								
2 The Federal Arbitration Act, 1925 
3 Arbitration Act, 1966 
4 United Nations Commission On International Trade Law (UNCITRAL), 1976 
5 CPR International Institute For Conflict Prevention And Resolution, 1977 
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INSTITUTIONAL ARBITRATION  

 

An institution is an integral character of institutional arbitration, which aids and 

administers the arbitral process. It is not the institution itself that resolve 

disputes through arbitration, but their arbitrators. For this reason, 'arbitration 

institution' as a term is inappropriate, and arbitrators follow the rules as laid 

down by the institution.  

 

Parties with business contracts between them often include an arbitration clause 

designating an institution to act as the administrator of arbitration. Often, due 

to expenses of institutional arbitration, parties tend to choose ad hoc arbitration. 

But, if the costs are not a facet of arbitration, parties tend to prefer institutional 

arbitration.  

 

Following are some disadvantages of institutional arbitration:  

 

1. The disputed amount can sometimes be so high that the 

institutional administrative fees for facilities and services tend to 

be high. Other times, administrative expenses of institutions are 

greater than the disputed amount.  

2. Bureaucracy and administration of an institution lead to delays 

and further costs.  

3. Unreasonable time frames make it difficult for disputed parties to 

respond.  

 

The first step of institutional arbitration is to choose the institution which would 

be appropriate for dispute resolution between the two parties in a contract. 

Various elements need to be considered to select the arbitral institution. The 

nature of the dispute, its commercial value, the rules of the institution as each 

dispute is unique and regulations of an institution can help determine which 

would be more suitable for resolving such dispute, the reputation of an 

institution are some examples. Further, the rules of an institution must comply 

with the latest developments in international commercial arbitration practice.  
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The International Court of Arbitration (Paris), The National Arbitration Forum 

(USA), The Chartered Institute of Arbitrators (U.K.), and The London Court 

of International Arbitration are four among the many independent 

administrators of institutional arbitration. 

 

When selecting an institution of arbitration, parties should be careful and 

incorporate all fact when doing so. One of the greatest threats' parties are likely 

to face when choosing a less reputed arbitral institution is the inability of the 

institution to deliver the bare minimum to the parties. There are certain 

expectations parties keep when choosing an arbitral institution such as proper 

supervision, and this often motivates them to opt for institutional arbitration 

over ad hoc arbitration.  

 

COMPARITIVE ANALYSIS OF AD HOC ARBITRATION AND 

INSTITUTIONAL ARBITRATION 

 

1. Flexibility is one of the most significant advantages of ad-hoc arbitration, 

allowing the parties to decide the procedure of dispute resolution. With 

flexibility comes a substantial deal of cooperation, expertise, and effort 

on behalf of the parties to determine the arbitration rules. Often, 

misunderstandings arise between parties because they belong to different 

nationalities and jurisdictions, leading to unnecessary delays in the 

arbitration.  

 

If parties were to conduct the arbitration under specific arbitration rules, 

the situation mentioned above could be avoided, and result in reduced 

legal fees and deliberation. It also facilitates the rapid onset of the 

arbitration as no time is wasted by parties trying to determine arbitration 

rules and saving them the process of doing so. One such set of arbitration 

rules available to the parties is the UNCITRAL rules6.  

 

																																																								
6 United Nations Commission On International Trade Law (UNCITRAL), 1976 
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In case of institutional arbitration, parties are bound by the rules of the 

institution and must accordingly conduct the arbitration, leaving no room 

for flexibility and thus making it less favourable.  

 

2. Ad hoc arbitration is less expensive7, giving it yet another advantage over 

institutional arbitration. Parties are only liable to pay arbitrator's fees, 

lawyers or representatives fees, any costs sustained for conducting the 

arbitration such as charges of the venue or any expenses made by the 

arbitrators. If the disputed amount is considerable, the parties are not 

required to pay any fees to the arbitration institution, which can be 

exorbitantly expensive. Further, arbitration is often conducted at the 

arbitrators' office to reduce costs. An arbitral institution may not agree to 

such a proposal as it would tarnish their reputation. Further, in 

institutional arbitration, parties are stipulated by the institution to pay the 

fees of the arbitration, which can further add to the costs of arbitration. 

 

3. In ad hoc arbitration, arbitration clauses tend to be ambiguous compelling 

parties to look for court intervention to be able to move forward with the 

arbitration. However, in institutional arbitration it saves both parties and 

their respective lawyers the time and effort to shape the arbitration 

procedure and draft an arbitration clause, all of which is already 

determined by the institution. Institutional arbitration only requires 

parties to incorporate the institutions' already drafted clause into the 

contract. The clause would require the parties to arbitrate under the rules 

of the institution, which ideally should provide for every possible 

situation that may arise in arbitration. 

4. In ad-hoc arbitration, parties are free to select an arbitrator of their choice. 

However, this can take up considerable time, money and resources and 

cause unnecessary delay in the process of arbitration. Institutional 

arbitration allows parties to select arbitrators from a panel of arbitrators 

																																																								
7 Chaudhuri, Bikram. "Cost Control In Ad Hoc Arbitration In India-Thoughts And Observations." Available At SSRN 
2838232 (2016). 
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provided by the institution, thus saving the parties time and effort to look 

for arbitrators themselves. This gives institutional arbitration an 

advantage over ad hoc arbitration. The panel consists of arbitrators' 

expert in their field, who come from all over the world and possess the 

required experience and capability of facilitating effective, impartial, and 

quick dispute resolution.  

 

5. Ad hoc arbitration does not entitle parties to advice and assistance, 

compelling them to seek court intervention whenever their arbitration 

comes to a standstill and consequently adding to their expenses in the 

form of litigation fees, negating the cost benefit of ad hoc 

arbitration. Parties, as well as the arbitrators, of institutional arbitration 

have the freedom to ask for advice and assistance from the staff at the 

institution, those who are responsible for administering arbitrations as per 

the institutional rules. This does not necessitate parties to seek court 

intervention when they have doubts that need to be clarified. 

 

6. Both ad-hoc arbitration and institutional arbitration ensure that the 

dispute between the party is determined final and binding on them, 

advantageous for those who avoid going to Court as it can lead to endless 

appeals and reviews. But it can work to a disadvantage as well, as an 

arbitral award cannot be subject to appeal or review. There lies a 

fundamental risk that any mistake made by the arbitral tribunal cannot be 

subject to correction, which inevitably leads to the suffering of one 

party. However, some institutions provide for rules whereby the draft 

award is subject to scrutiny before issuing the final award, and in some 

institutions, a review procedure is provided. A review procedure bestows 

upon the dissatisfied party the right to appeal to an arbitral tribunal of 

second instance, whereby the first award can be confirmed, amended, 

varied, or even set aside. This decision would be considered as final and 

binding on the parties. Ad hoc arbitration, on the other hand, does not 

offer any opportunity of appeal or review to the parties. Any mistake 

made on the part of the arbitrators will inevitably lead one party to suffer.  
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AD-HOC 

ARBITRATION 

 

 

INSTITUTIONAL 

ARBITRATION 

 

1. Flexible, parties are free to 

form their rules for 

arbitration, or choose from a 

set of rules such as 

UNCITRAL. 

 

2. Less expensive and fewer 

costs as compared to 

Institutional Arbitration.   

 

 

3. Arbitration clause set by 

parties may be ambiguous, 

thus requiring court 

intervention.  

 

 

 

4. Parties are free to select an 

arbitrator of their choice, 

however this can lead to 

unnecessary delay.  

 

5. Parties are not given any 

form of assistance and advice 

which compels them to seek 

 

1. Parties are bound to comply 

with institution set rules.  

 

 

 

 

2. Costs are higher and 

additional to expenses 

incurred in Ad-Hoc 

Arbitration.  

 

3. Arbitration clause is set by 

institutions and covers every 

possible scenario, thus not 

requiring any form of court 

intervention. 

 

 

4. Parties can select from a 

panel of expert arbitrators 

provided by the arbitral 

institution.  

 

5. Arbitral institutions provide 

all sorts of assistance to the 

parties, thus completely 
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court intervention in the 

event of ambiguity.  

 

 

6. Ad-hoc arbitration does not 

provide for any scope of 

review or appeal, making the 

decision of the arbitral 

tribunal final and binding.  

ruling out any need for court 

intervention.  

 

 

6. Some institutions provide for 

rules whereby draft award is 

subject to scrutiny before 

issuing the final award, and in 

some institutions, a review 

procedure is provided. This 

prevents any risk of mistakes 

made by the arbitral tribunal. 

 

 

ACCEPTABLE FORM OF ARBITRATION IN PRESENT INDIAN 

SCENARIO  

 

The Indian Arbitration and Conciliation Act, 19968, has been statutorily adopted 

from the UNCITRAL Model Law for international commercial arbitration9 and 

the UNITRAL rules of arbitration10, along with required modifications and 

amendments so that it may fit into the institutional structure. In almost every 

country, courts can enforce arbitral awards, as India is a party to the New York 

Convention (on enforcement of arbitration awards). The Act increases party 

autonomy and makes sure there is minimal intervention. The Act was 

implemented for 3 main reasons: 

 

(1) Decrease judicial supervision 

(2) Ensure finality of awards  

(3) Expedite the arbitration process11 

																																																								
8 The Arbitration and Conciliation Act, 1996. 
9 UNCITRAL Model Law for International Commercial Arbitration (1985).  
10 United Nations Commission On International Trade Law (UNCITRAL), 1976. 
11 Kaur, Harpreet. "The 1996 Arbitration And Conciliation Act: A Step Toward Improving Arbitration In 
India." Hastings Bus. LJ 6 (2010): 261. 
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Under the Civil Procedure Code of 190812, section 89 provides support for 

dispute settlement outside of courts through Alternate Dispute Resolution 

methods. Mediation and negotiation are other forms of ADR; however, 

arbitration is far more favourable. In India, Ad Hoc Arbitration is preferred 

over Institutional Arbitration due to reasons of flexibility and costs. Ad hoc 

arbitration is less expensive which for many people is the biggest advantage over 

institutional arbitration. Although institutional arbitration is relatively new in 

India, multiple arbitral institutions have been formed and set up. Institutional 

arbitration has the Court's support, which gives it an immense boost, along with 

the uniformity and stability it gets from the Arbitration and Conciliation Act, 

199613. 

 

 

  

																																																								
12 Code Of Civil Procedure, 1908. 
13 The Arbitration And Conciliation Act, 1996. 
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CONCLUSION 

 

Considering the list of advantages and disadvantages of ad hoc and institutional 

arbitration, it is hard to claim which one is superior of the two. Each work on a 

case-to-case basis and depend on the circumstances and factors of a case14.  

 

Arbitration gives parties a sense of power to be able to choose and appoint 

arbitrators; however, that is not the case in institutional arbitration whereby the 

institutions hold said powers and can enforce their will on the parties. This goes 

against the very idea of arbitration. Although it has been made clear throughout 

this paper why ad hoc arbitration is preferred, it is also pertinent to note that ad 

hoc arbitration is only appropriate for disputes comprising of smaller amounts, 

arbitrations in the domestic capacity, and not so affluent parties.  

 

As for international commercial disputes, institutional arbitration can be argued 

to be more suitable. It is known to be more rigid, time-consuming, and 

expensive as compared to ad hoc arbitration. Because of its updated and 

established arbitration rules, supervision of the arbitration, and the appeal of 

awards, institutional arbitration is more desirable for international disputes15. 

 

																																																								
14 Gupta, Pankaj Kumar, And Sunil Mittal. "Commercial Arbitration In India." International Conference On 
Economics, Business And Management. Vol. 2. 2011. 
15 Shah, Namrata, And Niyati Gandhi. "Arbitration: One Size Does Not Fit All: Necessity Of Developing Institutional 
Arbitration In Developing Countries." J. Int'l Com. L. & Tech. 6 (2011): 232. 
 


