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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 
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PROTECTING CHILD LABOUR MARKET BY 

RE-DEFINING THE “CHILD” - A CRUCIAL 

STEP TOWARDS PROGRESSIVE ATTITUDE 
-DR. MUGDHA SAPATNEKAR* 

 

ABSTRACT 

 

It’s time we at least make a try to change the societal attitude towards a child as a labour. 

The legislative approach in defining “child” is also not gaining momentum so as to give positive 

approach to the social security aspect. Although, ‘child labour’ is being recognized by the society 

and the legislature the regulatory measures do not focus on the social security of this labour 

force. The socialization aspect behind ‘child labour’ is also accepted however a child can be 

protected in true sense only when we define the word uniformly by their age as category so that 

the schemes of the government can reach them. It’s not only about making suitable and effective 

legislations to protect and secure the future of the country ‘the child’ but it’s about changing the 

socio-economic structure of the society. We have many reasons to say that child labour is illegal 

but should we not make efforts to regulate or safeguard the conditions of child work. Before 

making suitable laws the word ‘child’ has to be defined so as to deal with their minimum age 

of work, their working conditions, hours or work, minimum wage structure and certain 

prohibitory provisions. Certain statutes prohibit child labour and also regulate their 

employment beyond the restricted age of work of all types. However, this article shall stress on 

suitable legislations so as to overcome deficient and insufficient laws to meet the welfare and 

social security aspect of child labour. The article also aims at making an effort for pushing the 

demand of protective and regulatory laws for child labour between the age of 15-18 years of 

age so as to help them grow as productive adults. The labour legislations in India also fail to 

comply with the International standards as far as the provisions of child labour are concerned.  

 

Keywords:  Child, Child Labour, Social Security, Regulation, Work Hours, 

Prohibitory, Protecting, Harmful Means. 

  

																																																								
* Lecturer, N.B. Thakur Law College, Nashik. 
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INTRODUCTION 

 

The United Nations Convention on the Rights of the child emphasizes the 

importance of protecting children from “work that is likely to be hazardous or 

to interfere with the child’s health or physical, mental, spiritual, moral or social 

development (1989, Article 32). Which work is hazardous? When does work 

interfere with education? When it is harmful to the child?  These are all the 

questions that can be discussed. And at this juncture it shall be relevant to define 

the “Child” whether on the basis of his age or on the mental status of the child. 

 

While defining the word Child it’s necessary to define certain terms such as 

“harmful means”, “child labour” and “child work”.1 Where an activity of the 

child takes away his opportunities that could be beneficial for his development 

be termed as “harmful” is a question to be answered. Though there is no 

calculation in terms of certain opportunities of childhood development but 

there could be always an opportunity cost to time spent outside of these 

activities like school, study & play.2 It is also to rethink that if the child is out of 

desirous activities of future development then, what would be he engaged in? 

 

The problem of counter factual has to be understood when there are multiple 

potential uses for child time; the family equalizes the marginal returns to child 

time across activities. There will be activities in which children do not 

participate. Activities will have the same marginal cost in terms of forgone 

schooling. There is always a possibility to encourage a child in engaging him in 

community activities for socializing purpose; cultural indulgence to build 

leadership qualities etc. All the possible ways to enhance the capabilities of a 

child outside the school premises shall define his potential as a future citizen 

and his contribution to the society. 

 

Here it is important to discuss the word “harmful means”. Article 3(d) of ILO 

Convention concerning the Prohibition and Elimination of the Worst Forms of 

																																																								
1 M.P Jain, 1998, Indian Constitutional Law, 5th edition. 
2 Rao Mamta, 2008, Law Relating to Women & Children, 2nd edition. 
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Child Labour, 1999 (No.182) as, work which, by its nature or circumstances in 

which it is carried out, is likely to harm the health, safety or morals of children. 

Harmful means could also be termed as working in dangerous and unhealthy 

conditions that could result in compromising with safety and health of the child. 

It could also be stated that harmful means as an activity that deprives a child of 

the opportunity which would be beneficial for his development and dignified 

living rather than mere existence. 

 

Though there is no calculation in terms of certain opportunities for childhood 

development but there could be always an opportunity cost to time spent 

outside of these activities like school, study and play terms of forgone schooling.   

 

While defining “child” its always more related in terms of Child Labour because 

it restricts the child to grow in his/her natural way. Yet, “child” cannot be 

precisely defined, that the care taker or the parents put the child to work for 

assistance or engage the child in family work or business out of future security, 

or allows the child to work to meet both ends meet for subsistent living. Such 

type of indulgence of a child in work may also be an assumption of some 

labourous activity being carried out. Thus if a single definition of child is drawn 

“as an individual younger than 18 years” shall suffice the need of protecting the 

child by regulating the social security laws for the benefit of the child.  

 

OBJECTIVES 

 

• To study the definition of child. 

• To study Constitutional provisions and other Acts with respect to child 

definition. 

• To study the concept of child labour in the light of ‘harmful means. 

• To study the contribution of child labour in the present status. 
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HYPOTHESIS 

 

A uniform definition of ‘child’ can provide constitutional rights to the child to 

their maximum benefit. 

 

PROBLEM IDENTIFICATION 

 

The researcher has studied all Constitutional and other laws which define the 

“child” and has found that the definition is differently coined which creates 

confusion while determining the rights of the child. Also the age group of the 

child has been divided differently for the purpose of Acts and according to the 

need of the social web. 

 

SCOPE OF STUDY 

 

The scope of this research article is to study the definition of “child” under the 

Constitution and other legal provisions. 

 

LIMITATION 

 

The limitation of the research article is only to study the definition of ‘child’ 

which is also termed by various terminologies according to the age group 

between 10-18 years. 

 

PURPOSE OF STUDY 

 

The researcher intends to study the definition of ‘child’ in the Constitution and 

other Acts so as to find the non-uniformity in the definition which make it 

difficult to provide legal rights of the child. Also, the definition can be made in 

consonance with the International standards which will help our laws to 

strengthen the child to grow as per the aspirations of the constitution.  
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CONSTITUTION AND THE CHILD 

 

• Article 14 allows every person the protection of law equally with in the 

territory if India. 

• Article 15 provides Right against discrimination. 

• Article 15(3) provides that nothing in this Article shall prevent the States 

from making special laws for women and children. 

• Article 21 states very clearly that no person shall be deprived of his life 

or personal liberty except according to procedure established by law. 

• Article 21 (A) directs the State to provide free and compulsory 

education to all children of the age of 6-14 years in such manner as the 

State may by law determine. 

• Article 23 prohibits human trafficking and forced labour.  

• Article 24 prohibits employment of children below the age of 14 years 

in factories, mines or any other hazardous occupation. 

• Article 29 protects the rights and interests of the minorities. 

• Article 39 (f) directs the States to formulate policies towards securing 

and providing opportunities and facilities for the children to develop 

and grow in a healthy environment, conditions of freedom and dignity. 

The article also directs the States to ensure that the childhood and youth 

is protected against all types of exploitation and against moral and 

material abandonment.3 

• Article 45 envisages that the State shall endeavor to provide early 

childhood care and education for all children up-to the age of 6 years.  

• Article 46 protects the weaker sections from social injustice and all 

forms of exploitation. 

• Article 47 provides the right to nutrition, a standard of living and 

improved public health to all its citizens. 

 

																																																								
3 J.N Pandey, 2002,Constitutional Law of India, 31st edition 
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While defining the ‘child’ we must give utmost importance to the welfare and 

development of the child. All the Articles of the Constitution provide for 

protection against discrimination, exploitation and economic disparity. The 

constitution also provides for opportunities for equality, healthy atmosphere, 

care and improved health and a dignified life with protection through social 

security.  

 

A person below the age of 14 years is a child according to the Constitution and 

should not be allowed and engaged in hazardous work. This implies that a 

person from the age of 15 -18 are allowed to work in hazardous establishment. 

This also can be analysed that all children between the age group of 15-18 years, 

working in any establishment should be protected and regulated by providing 

them social security. But since all other legislations have defined ‘child’ 

differently, this age group, though contributes to the economy of the country is 

deprived of social security legislations. It is imperative from the above 

mentioned Articles of the constitutions that the interest of all citizens should be 

protected by providing them with social justice and right to improved standard 

of living. 

 

CHILD AND LEGAL STATUS 

 

A child can be termed as a young human being below the age of puberty or 

below the age as ascertained or mentioned or legalized as majority age by the 

law of the land. The definition of child is characteristically defined depending 

upon the legislative purpose of the country. The Indian Majority Act, 1875 

provides 18 years as the majority age. Where as in case of a minor whose person 

and property are to be protected and secured for his future, and where a 

guardian is appointed for such purpose, or where a supervisor is appointed by 

the Court the age of majority is determined as 21 years. More over the word 

‘Child’ is also addressed differently in different Acts according to need of the 

Act, like Child, Minor, Young Person and Adolescent.4  

																																																								
4 http://haqcrc.org/child rights/India-law policies. 
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Under the Child Labour (Prohibition and Regulation) Act, 1986 a child is 

termed as a person who has not attained/completed the 14th year of his age. The 

Factory Act, 1948 and The Plantation Labour Act, 1951 states that a child is one 

who has not completed 15 years of age, but has not completed his 18th year of 

age, where as an adult means a person who has completed his 18th year. The 

Motor Transport Workers Act, 1961 and The Beedi and Cigar Workers 

(Conditions of Employment) Act, 1966 both portray a child as a man who has 

not completed 15 & 14 years of age respectively. The apprentice Act, 1961 and 

the Merchant shipping Act, 1958 do not describe a child or a youth, yet in their 

acquirements of the acting state that a child under 14 is not permitted to work 

in occupations. The provisions under “The employment of Children Act, 1938” 

does not provide protection to those children who are employed as either 

apprentices or receiving vocational training.5 

 

The ILO has many times through its conventions tried to ensure universal 

child’s rights yet the Indian legislature through its variations and various 

definitions of child remains ambiguous. The other laws relating to marriage, 

adoption and juvenile justice also have variable definitions with respect to 

minimum age of a child. Due to these varied definitions of ‘child’ and due to 

the different terminologies used for a person up to the age of 18 years, the 

workers in the unorganized sectors are not being reported, making it easier for 

the employers to employ workers irrespective of the age factor.6 It also to be 

noted at this juncture that if attaining puberty is otherwise the stepping stone 

for attaining majority then the age to work can also be defined keeping in mind 

the situations, conditions of family, economic necessities, poverty, migration, 

educational opportunities, training etc. so as to allow a person to work 

responsibly for self- subsistence or for sustainability of the family.  

 

  

																																																								
5 http://labour.gov.in/childlabour/childlabour-policies. 
6 http://nhrc.nic.in 
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CONCEPT OF HARMFUL MEANS 

 

The work that interferes or compromises with the child’s opportunities of 

school, indulges him in hard physical activities and deprive the child of physical, 

mental or spiritual growth can be defined as “harmful work”. Long working 

hours and excessive physical activities, working in hazardous establishments 

such as fireworks, matchbox, near the furnace etc, child trafficking, prostitution, 

pornography, drug trafficking all are harmful work for a child below 14 years of 

age. But that does not imply that the child between the age of 15-18 years can 

be employed in harmful activities. This age group can be engaged in activities 

like domestic help, care takers and assistance work in establishments (canning 

or agriculture and allied industry), tailoring shops, beauty parlors/saloon etc for 

economic gains which shall not disturb their physical and mental growth.7 

 

The ILO ConventionNo.138 and 182 clearly distinguishes unacceptable ‘child 

work’ that needs to be abolished totally and ‘child work’ that may consequently 

contribute, by regulative and protective legislation, to a child’s development as 

productive contributory adult. The Convention 138 however, provides for a 

central legislation by the signatory countries that would fix a minimum age (as 

in accordance with their Constitutions) or ages at which children can work, enter 

different types establishments.8   

 

PRESENT STATUS OF CHILD LABOUR 

 

The present status of child labour is very grim and does not comply with the 

Constitutional aspirations. The child has though now Right to Education as a 

Fundamental Right yet the status of child labour has not changed. The ban on 

hotel work by the child between the age of 15-18 years and letting them work 

in family business are contradictory. The restrictions might lure the child 

towards exploitative and abusive activities outside school time. 

																																																								
7 Resourcecentre.savethechild.net>child-protection-from-harmful-work 
8 www.nap.edu, 6 childlabour/monitoring International labour standards 
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The present status of child labour has no positive direction in terms of 

protection and regulation. Since the child is not covered under any social 

security legislation, or lacks ambiguous uniform definition they are deprived of 

schemes and benefits. 

 

As per the census of 2011, the total number of child labour population in India 

is 10.1 million of which 5.6 million are boys and 4.5 million are girls.9 The Right 

to Education has not achieved its true target of decrease in child labour because 

the Act provides for compulsory education only upto the age of 14 years and 

the large age group of 15-18 years is still neglected and indulging in child labour.  

 

According to ILO World Report on child labour 2015, 62.8% children between 

the age group of 14-17 years are still engaged in hazardous work. 10% of which 

are engaged in family business and large number accounts as adolescents who 

are employed in dangerous work. 38.7 million of boys and 8.8 millions of girls 

are forced to do hazardous work.10 

 

According to a 2017 report by ILO there is a decrease of child labour in India 

due to certain schemes like mid-day meals, Beti Padhao Beti Bachao, yet 12.9 

million children, aged 7-17 years in India are still engaged in work. They work 

long hours for economic gains to assist their families. Also 10.1 million children 

aged 5-14 years are also found working due to poverty and survival. A significant 

number of children are observed working between the age of 15-17 years in 

hazardous work.11 The poverty scenario is unending due to the population 

growth and a considerable number go unaccounted and are potentially working 

in all forms of child labour. The fluctuating definition of child in different 

statutes has added to the diminishing status of child labour. 

  

																																																								
9 www.unicef.org>india>what-we-do>child labour-exploitation 
10 www.savethe child.in>articles>statistics-of-child-labour 
11 www.soschildrenvillages.ca>news>child-labour-in-india, child labour in India-Sos children’s villages-Canada 
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CONCLUSION & SUGGESTIONS 

 

Determining the age of the child is an important phenomenon. The age of the 

child though is defined for legislative purpose yet it is to be noted that we cannot 

ignore the fact that there is the existence of the child labour market. The lacuna 

in the system is that they remain unaccounted. It is a fact that the children are 

working from the age group of 10-18 years for economic gains and survival. 

Hence it is necessary to define the term ‘child’ so as to regulate the child labour 

market. It is also important to for determining the type of work they perform 

and their capacity for execution of the given work so that it can be utilized for 

the positive benefit of the nation. 

 

In a country like India where it is not possible to control or eradicate child 

labour which has its attributes basically to poverty and population and is not 

been controlled inspite of the efforts made by the government, it can be 

regulated by understanding and analyzing the social legacies and needs of the 

families of the child labour. 

 

The child should be defined for the purpose of determining his rights, 

protection and welfare. Here it is suggested that the “child” between the age 

group of 15-18 years be registered and included with in the ambit of The Social 

Security Act, 1953, Minimum Wages Act, 1948, The Payment of Wages Act, 

1936, The Payment of Bonus Act, 1965, Employees’ State Insurance Act, 1948, 

and Employee’s Compensation Act, 1923. 

 

We can define the ‘child’ by ascertaining the age of reason. The age at which a 

child is considered capable of acting responsibly is the age of reason. Under the 

common law, 7 years was the age of reason. A child over the age of 14 years 

was considered to be fully responsible for his/her actions. As the child is 

otherwise not having any defense when it relates to the issue of his physical, 

mental and economic matters he should have a complete political entity for 

which it’s important to define the “child” uniformly for all establishments.   
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 If we want to stop the exploitation of a child in all ways-child labour, girl child, 

malnutrition, poverty, illiteracy, child marriage, child trafficking, gender 

inequality etc. then all persons under the age of 18 years should be covered 

under the definition of “child”. 

 

The various policies of the government with regard to education and health of 

children such as, National policy for children, 1974, National Policy for 

Education, 1986, National Policy on Child Labour,1987, National Health 

Policy, 2002 are all aiming at welfare of the child yet all do not encompass every 

person who is under the age of 18 years as the child has been divided for 

legislative purpose. 

 

The child can also be categorized on the basis of what kind of work they can 

do, like light work and moderate work as suitable for their age. 
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