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PUBLIC POLICY CONCERNS IN 

INTERNATIONAL COMMERCIAL 

ARBITRATION 
-ADV. KRITI BHALLA* 

 

ABSTRACT 

 

The shift from conventional litigation to forms of alternative dispute resolution (ADR) has 

been gaining immense popularity in the past few years. Forms of ADR such as arbitration 

and mediation ensure resolution of conflicts and disputes between parties at a much faster pace 

and therefore, are less time consuming as opposed to litigation. Arbitral awards possess the 

binding character of the judgement of a court in common law countries like India and England. 

International commercial arbitration is an effective dispute resolution mechanism wherein the 

parties are from different countries and their conflict needs to be resolved by an independent 

and neutral laws and an impartial arbitrator. The rules applicable to an arbitration which is 

international in nature are independent of the law of arbitration of the respective nations to 

which the parties belong. The rules that are mentioned in the applicable law clause of an 

arbitration agreement are in most cases of The New York Convention or UNICTRAL 

Model Law. This article sheds light on the public policy concerns on international commercial 

arbitration with analysis of landmark cases of England and the United States. It explains 

international public policy and domestic public policy and their impact on the arbitral award 

in an international commercial arbitration.  

 

Keywords: Arbitration, Alternative Dispute Resolution, International 

Commercial Arbitration, Public Policy. 
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INTRODUCTION 

 

The primary purpose of International Commercial Arbitration is the speedy, 

efficient, and effective settlement of disputes between parties of different 

countries. To be eligible for this form of alternate dispute resolution, the parties 

must fulfil two requirements: 

 

a) The contract has to international in nature i.e., between parties 

belonging to different countries 

b) The contract has to be commercial 

 

Recently, one of the most discussed topics in international commercial 

arbitration is setting aside and denial of an arbitral award due to public policy 

concerns. This issue raises concerns about the enforceability of such an award. 

Public Policy has been one of the greatest hurdles regarding the enforceability 

of arbitral awards. 1Interim Report of the International Law Association states 

the following -, “It is notoriously difficult to provide a precise definition of 

public policy, (in context of enforcement of arbitral award).”2 

 

While drafting the applicable law clause in their arbitration agreement, parties 

often forget that they do not have control over public policy regulations. 
3Although they attempt to effectively redistribute the burden among 

themselves.4 In certain cases, there is also a conflict between national and 

international public policy requirements and values.5 Domestic courts are likely 

to put international public policy standards on a higher pedestal. 6Sometimes, 

the arbitrators in an International Commercial Arbitration may take a distinct 

view, which is one of the many reasons that the parties prefer this type of 

																																																								
1 Sneha Mohanty, International Commercial Arbitration in the Light of Public Policy: One Step Forward Two Steps Back?, II 
CORPUS JURIS LAW J. 182 190 (2020).  
2 Id.  
31 JAN DALHUISEN, DALHUISEN ON TRANSNATIONAL COMPARATIVE, COMMERCIAL, FINANCIAL AND TRADE LAW 
491 (7th ed. Hart Publishing 2019). 
4 Id.  
5 Id. at 492. 
6 Id. 
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dispute resolution.7  Transnational minimum standards are required to create a 

minimum standard, which is a great challenge in the international commercial 

market.8 

 

DOMESTIC PUBLIC POLICY AND INTERNATIONAL PUBLIC 

POLICY  

 

Public Policy is of two kinds:  

 

1) International Public Policy; and  

2) Domestic Public Policy. 

 

Domestic Public Policy applies when parties belong to the same country, and 

only one nation is involved in the arbitration. 9 The National Court considers 

the Public Policy of the nation to which it belongs, in a domestic arbitration. 10 

International Public Policy is applicable when either the subject matter or the 

nationality of the parties involve an international element. 11 In cases involving 

international public policy issues, the national Court must consider the 

international elements of the arbitration during the application of its domestic 

public Policy. 12 The Court must consider the public policy of the interested 

countries and the needs of international commerce besides its own domestic 

public policy. 13 

 

France has emphasized the importance of international public policy over 

domestic public policy. 14 It has declared that whether the arbitration violates 

																																																								
7 Id. 
8 Id. at 493. 
9  Kenneth Michael Curtin, Redefining Public Policy in International Arbitration of Mandatory National Laws, 64 DEF. COUNS. 
J., 271, 275, 281 (1997). 
10 Serap Zuvin & Mehmet Ali Akgun, Turkey: Public Policy Defence and Arbitration in International Commercial Law, 
MONDAQ (Dec. 16, 2015, 10:00 AM), 
 https://www.mondaq.com/turkey/CorporateCommercial-Law/452312/Public-Policy-Defence-and-Arbitration-in-
International-Commercial-Law#_ftn36. 
11 Mark A. Buchanan, Public Policy and International Commercial Arbitration, 26 AM. BUS. L.J, 511, 513, 514 (1988). 
12  Zuvin & Akgun, supra note 10. 
13 Id.  
14 Id. 
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international public Policy is the standard of review in an international 

arbitration. 15 

 

Germany took the following stance on this issue: 

 

"The recognition of foreign arbitral awards thus is governed normally by a less stringent regime 

than domestic awards.16 

 

RELATIONSHIP BETWEEN ARBITRABILITY AND PUBLIC 

POLICY  

 

Arbitrability pertains to the legality and enforceability of an arbitration 

agreement or award, whereas public policy is the standard that an agreement or 

the award should not contravene.17 Hence, issues that violate public policy aren’t 

arbitrable. However, lack of arbitrability is not restricted to public policy and 

legal rules limiting arbitrability might not essentially fall within the ambit of 

public policy.18 The subject matter must be arbitrable for an arbitration 

agreement to be enforced.19 The subject must be considered appropriate for 

arbitration under the laws of the country. In most countries, for example, in 

India, issues pertaining to family law and criminal law are not arbitrable. 

Arbitration agreements become void due to lack of arbitrability.  

 

The public policy exception is “one of the most significant and most 

controversial, basis for refusing to enforce an international arbitral award.”20 

Public Policy does not have a precise definition. It is interpreted in a different 

manner in each country subject to the legal system and values of the country. 

																																																								
15 Id. 
16 Id. 
17 Jay R. Sever, The Relaxation of lnarbitrability and Public Policy Checks on Us. And Foreign Arbitration:  
Arbitration out of Control?, 65 TNL. L. REV. 1661, 1664 (1991). 
18 Veena Anusornsena, Arbitrability and Public Policy in Regard to the Recognition and Enforcement of Arbitral Award in 
International Arbitration: the United States, Europe, Africa, Middle East and Asia, GOLDEN GATE UNIVERSITY (Mar.11, 
2020, 11:00 am),  
https://digitalcommons.law.ggu.edu/cgi/viewcontent.cgi?article=1033&context=theses.  
19 Zuvin & Akgun, supra note 10.  
20 Anusornsena, supra note 18. 
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In most jurisdictions, an arbitral award may be vacated if it is in derogation of 

fundamental principles of justice, honesty, and fairness.21 Corruption and fraud 

are most likely to get an arbitral award annulled since it may be considered a 

violation of public policy.22 Hence, what is considered public policy in one 

country may not be considered national public policy in another country. A 

country might take a stand that a particular issue is vital to the public interest 

and can’t be arbitrated, whereas the identical issue could be decided by party 

autonomy rule in another country and could be arbitrable.23  

 

Arbitral awards in an international commercial arbitration can be vacated on the 

basis of the grounds mentioned in Article V of the New York Convention. 

These grounds are as follows: 

 

a) The subject matter is non-arbitrable. 

b) The recognition or enforcement of the award is contrary to public policy.24 

 

The first ground must be proven by the party.25 The second ground is the one 

in which the Court can refuse enforcement on its own discretion.26 

 

Article V creates a distinction between arbitrability and Public Policy. This is a 

clear indication that rules limiting arbitrability may not essentially fall within the 

scope of public policy.27 The law of the enforcing country gets involved during 

the implementation of Article V.28 The Court has the power to deny the 

recognition and enforcement of an award on its own volition and without any 

application by the parties.29 

																																																								
21 Zuvin & Akgun, supra note 10. 
22 MARGARET L. MOSES, THE PRINCIPLES AND PRACTICE OF INTERNATIONAL COMMERCIAL ARBITRATION 206 (2nd 
ed. Cambridge University Press 2012). 
23 Anusornsena, supra note 18. 
24  Convention on the Recognition and Enforcement of Foreign Arbitral Awards Art. V, Jun. 10,1958, 21 U.S.T. 2517; 
330 U.N.T.S. 3. 
25 Anusornsena, supra note 18. 
26 Id. 
27 KARL-HEINZ BOCKSTIEGEL, PUBLIC POLICY AND ARBITRABILITY COMPARATIVE ARBITRATION PRACTICE AND 
PUBLIC POLICY ARBITRATION: ICCA INTERNATIONAL ARBITRATION CONGRESS 179, 183 (Kluwer Law International 
1987). 
28 Anusornsena, supra note 18. 
29 Id. 
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Public Policy Concerns in England 

 

The law for arbitration in England is codified in the English Arbitration Act of 

1996. It is inspired by UNICTRAL Model Law in several respects. The Act does 

not provide a distinction between domestic and international arbitration.30 

Under the Act, an arbitral award is enforced in the same manner as the judgment 

of the Court.31 Such an award can be challenged by the parties under Section 

68(2) in case of a serious irregularity, which is tantamount to injustice affecting 

the parties to the arbitration proceedings.32 The Court is empowered to set aside 

an arbitral award in case of serious irregularity. Moreover, it can send the award 

back to the Tribunal for reconsideration.33 Public Policy is explicitly mentioned 

as a serious irregularity.  

 

One of the most significant cases under the arbitration law in England is Deutsche 

Schachtbau-und Tiefbohrgesellschafl MB.H (D.S.T.) v. Ras Al Khaimah Nat'l Oil Co. 

(Rakoil). In this case, the arbitration clause in the agreement required that the 

resolution of disputes between the parties must be carried out by the 

International Chamber of Commerce.34  

 

DST submitted its claims to the ICC after the dispute arose.35  Rakoil’s 

contention was that DST got into the arbitration agreement through 

misrepresentation.36 Rakoil wanted the agreement to be deemed void in the 

Court of Ras Al Khaimah.37The dispute was referred to arbitrators in 

Switzerland by the ICC.38 During the proceedings for enforcement of the Swiss 

arbitral award before the English Court, Rakoil's argument was that the 

arbitrator failed to apply the law of any country and instead applied undefined 

																																																								
30 Id. 
31 The English Arbitration Act 1996 Section 66 (1). 
32 The English Arbitration Act 1996 Section 68(2). 
33 The English Arbitration Act 1996 Section 68(3). 
34 Anusornsena, supra note 18. 
35 Id. 
36 Id. 
37 Id. 
38 Id. 
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and unclear rules which were based on 'general usage in license rights.'39 The 

argument was relied on the contention that this violated the principles of public 

policy of England. 

 

The Court held that there was no violation of English public policy in this case. 

The reasoning provided by the Court was in order to claim a defence based on 

public policy and consequently requiring the Court to set aside an arbitral award, 

the party making such claim must prove that there is "some element of illegality 

or that the enforcement of the award would be clearly injurious to the public 

good or, possibly, that enforcement would be wholly offensive to the ordinary 

reasonable and fully informed member of the public on whose behalf the 

powers of the State are exercised."40 The arbitration agreement did not provide 

any country whose law would apply in case there was a dispute. Hence, the 

application of 'common principles underlying the laws of various nations to 

govern contractual relations' was not in violation of the public policy of 

England.41 In order to use the public policy defence, it is essential to indicate 

that the arbitral award will cause a negative impact on the citizens of England.  

 

The approach of England places more importance on international Public 

Policy rather than domestic Public Policy. The Courts do not dwell on the facts 

of the case and instead, focus on the analysis provided in the award. Public 

Policy is construed narrowly. 

 

Arbitrability in the United States of America and Public Policy 

 

The concept of Arbitrability in the US is wide in scope. The law governing 

arbitration in the United States is known as the Federal Arbitration Act 

("FAA"). Public Policy is not mentioned in this Act as a ground for non-

enforcement of an arbitral award. Since the US has become a signatory of the 

																																																								
39 Deutsche Schachtbau-und Tiefbohrgesellschaft M B.H (D.S.T.) v. Ras Al Khaimah Nat'I Oil Co. (Rakoil) 27 I.L.M 
1032, 1093 (1988). 
40 Id. 
41 Id. 
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New York Convention, the courts have been empowered to set aside an arbitral 

award if it is in contradiction of the public policy of the country.42  

 

One of the most significant cases in arbitration in the United States is in 

Mitsubishi Motors Corp. v. Soler Chrysler. Soler entered into an agreement to sell 

cars with Chrysler, a joint venture involving Chrysler and Mitsubishi Motors 

Corporation.43 The arbitration clause in the agreement mentioned that all 

disputes would be resolved in Japan.44 Soler cancelled orders for several vehicles 

because of a downturn in sales.45 Mitsubishi compelled for arbitration under the 

FAA.46 Soler counterclaimed with claims under various antitrust statutes, 

including the Sherman Act.47 The issue, in this case, was whether when the 

parties had agreed to an arbitration clause, claims under the Sherman Act were 

arbitrable or not.  

 

The Supreme Court of the United States held such claims can be arbitrated. It 

reasoned that antitrust matters are not of such significance that they cannot be 

decided by arbitrators. 48Independent and competent arbitrators are capable of 

resolving a dispute pertaining to antitrust issues.49 Hence, Soler’s antitrust claims 

may be arbitrated. The Court also stated that the needs of international 

commerce require the arbitration agreement to be enforced, even though a 

contrary result might be reached in a domestic context.50 The importance placed 

on international comity and the needs of  international commerce is reflective 

in the following part of the decision in this case: 

 

"We conclude that concerns of international comity, respect for the capacities of foreign and 

transnational tribunals, and sensitivity to the need of the international commercial system for 

																																																								
42 Anusornsena, supra note 18. 
43 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473, U.S. 614, 616 (1985). 
44 Id. at 614. 
45 Id. at 617. 
46 Id. at 618. 
47 Id. at 614. 
48 Id. at 634.  
49 Id. at 634. 
50 CURTIN, supra note 9. 
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predictability in the resolution of disputes require that we enforce the parties' agreement, even 

assuming that contrary result would be forthcoming in a domestic context."51  

 

The approach of the US is very similar to England. The defence of public Policy 

cannot be availed easily for setting aside an arbitral award since public Policy is 

narrowly construed. 

 

  

																																																								
51 Supra Note 43 at 629.  
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CONCLUSION 

 

Compliance with public policy plays an important role in ensuring the 

enforceability of an arbitral award. In cases pertaining to domestic arbitration, 

the Courts in several countries are empowered to set aside an arbitral award on 

their own volition if it is against the principles of public policy of the respective 

nation. Thus, it is imperative that the arbitral award should be consistent with 

the principles of public policy. Although public policy plays an important role 

in arbitration, but the defence is often used fraudulently used. Therefore, in 

several countries, courts do not agree to the non-enforcement of arbitral awards 

on the ground that it is contrary to public policy.52  For example, between the 

period of 1989 to 2009, the public policy  defence was dismissed in 100% 

instances despite being invoked 142 times.53 From the analysis of the 

judgements of England and the United States, it can be inferred that in cases 

pertaining to international commercial arbitration , the principles of 

international public policy are placed on a higher pedestal as opposed to the 

norms of domestic public policy of the country to which a party to the dispute 

belongs.  

 

																																																								
52 Zuvin & Akgun, supra note 10.  
53 Id. 


