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Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 
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PUBLIC PRIVATE PARTNERSHIPS (PPPS) IN THE 

INFRASTRUCTURE OF ROADS AND HIGHWAYS 

SECTOR IN INDIA 
-SANGADALA DHEERA KANISHKA* AND  

ANDE AJITHA* 

 

ABSTRACT 

 

The Public Private Partnerships (PPP) design of model was adopted for road growth in India 

provided the natural benefits related to it over other standard models. Pursuant to the policy 

choice, a huge number of road development contracts have been given under the Build, Operate 

as well as Transfer (BOT) variant policy of other variants and PPP model. This paper 

initially discusses the Indian government’s decisive job in the highway sector and improvements 

through PPPs. Later, it covers several major achievements made under the PPP type of road 

growth in India as a part of development models at an international level. Lastly, it discusses 

the main problems and difficulties that were emerging for the road improvements under PPP 

type in this particular industry. On the other side of the coin, even after the decades of the 

reforms had been initiated, the country is still debating the consequences of those reforms. 

Whereas it’s correct that the outcomes promised haven’t been fulfilled, the causes for that are 

actually open to interpretation. It's in this particular context that the researchers make an 

effort to learn the issues of an essential sector of the economy, ‘The Infrastructure’. For that 

reason, Public Sector Units (PSUs) had been the main agents in the infrastructure segment of 

the country of ours; the State keeping monopoly in power, telecommunications, ports, railways, 

roads, and any other such aspects of concern. Whereby NHAI plays its role in tackling this 

important sector i.e. Roads & Highways sector. 

 

Keywords: Infrastructure, Roads and Highways, Development. 
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INTRODUCTION 

 

“It Is Not Wealth That Built the Roads but, Roads That Built Our Wealth” 

- John F. Kennedy 

 

India has one of the largest road networks in the world with a vast road network 

of more than 4.1 million km which makes it actually the second largest. In the 

entire world countries which consists of expressways, national highways, state 

highways, and large km of district roads along with other roads.1 These roads 

carry approximately sixty five percent of freight, cargo and eighty percent of 

passengers, site visitors and various tourists. National highways constitute just 

1.7 percent of the total Road network, but carry approximately forty percent of 

the full road traffic. The number of automobiles on Indian roads has been 

increasing at an average speed of 10.16% per annum during the last 5 years.2 

Hence, improvement of road network is a crucial element and assumes 

paramount value in the context of a quickly growing economy.  

 

Government of India’s Definition for Public Private Partnerships (PPPs) 

indicates a Project based on a contract of agreement or maybe concession 

understanding, between a Government and maybe statutory entity on the one 

aspect along with a private sector business on the additional side, for giving you 

an infrastructure service on charge of user charges. 

 

Private Sector Company means a company in which 51% or more of the 

subscribed and paid up equity is owned and controlled by a private entity. 

Therefore, road development is supposed to play such an important 

developmental role in terms of:  

 

v Providing crucial support to the movement of people from one place to 

another.  

																																																								
1 NHAI (2013): “159th Monthly Report on NHAI Projects”. 
2 Arthur Andersen and Enterprise LSE (2000), “For Money Drivers in the Private Finance Initiative”, A report 
commissioned by Treasury Taskforce. 
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v Providing major support in the movement of goods and cargo from one 

place to another.  

v  Providing connectivity to all major parts of country thereby developing 

the national economy. 

v Providing support to both internal trade (Inter-State) and external trade 

(Inter-National). 

v Providing connectivity to the sea ports and major railways thereby 

upholding the exports sector of the country. 

 

Actually, it is reported that several famous countries round the world are actually 

having difficulties to exchange goods and build economy in the world market 

due to a very poor road networking and its problems. Bad road connectivity 

causes it to be really costly (due to time that is long, greater risk and much more 

quantity labour several hours spent on transport), often even not possible for 

the producers to achieve the goods of theirs to international markets.  

 

Furthermore, bad road quality may also hinder movement of services and goods 

within the nation and even across the nation. African as well as Latin American 

Countries is a very excellent example of how the very poor lane network - 

conditions and connectivity - make it practically impossible or perhaps 

extremely costly to reach out the world markets. India's road network as well as 

highways, is actually among the most intensive networks with approximately 

3.34 million km measurements comprising National Highways (65,569 km), 

State Highways (1,30,000 km) along with other roads (Major District Roads, 

Urban Roads and rural Roads (3.14 million).3 

 

Existing Status-Quo of PPPs 

 

Over the last several years, selections of steps that are important have been 

initiated by Indian government to make an increase to infrastructure PPPs. One 

of probably the most important has been the setting up of the National 

																																																								
3 Private Participation in Infrastructure Database, ppi.worldbank.org, (Accessed on 6th Jan, 2020). 
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Investment as well as Infrastructure Fund (NIIF), an alternative investment 

fund for infrastructure projects, with the federal government contributing 

around Rs 20,000 crore. A number of policy related actions aimed at enhancing 

liquidity in infrastructure investments are also taken, like the announcement of 

Infrastructure Investment Trust guidelines by SEBI in September 2015, 

promulgation of the Insolvency &amp; Bankruptcy Code, 2016 as well as the 

November, 2018 directive by SEBI to big corporate to fund a minimum of 25% 

of their borrowings through the company bond market with influence from 

FY19-20.4 

 

Public-private partnership (PPP) Projects are available in flavour after a short 

interlude of a several years when a lot of projects got struck because of 

contractual problems. PPPs are once again turning into the favourite method of 

infrastructure investment, especially in the highways sector. Around 600 street 

projects being applied by the National Highways Authority of India (NHAI), 

around 250 are actually under PPP mod.5 In 2011-12, approximately seventy 

percentages of infrastructure projects had been under PPP mode.6 The PPPs, 

actually, became the default choice for large highway projects in our country. 

But issues in land acquisition, low equity and environment clearances platform 

of concessionaires led to litigation and delays. Being a result, PPPs were being 

viewed as a flawed type in the Indian context. While this belief slowed down 

PPPs for some time, the point that public investment was not sufficient to fund 

fast expansion of fundamental infrastructure maintained them relevant. The 

choice of going for total public funding is always offered. But PPPs are helpful 

when there's a lack of public funds. Furthermore, the top priority for the federal 

government is actually towards interpersonal sector. What appears to have made 

PPPs useful once again, at minimum in the highways sector, would be the shift 

in unit agreements that determine the terms of small business between the 

concessionaire and the government. Originating from a build-operate-transfer 

																																																								
4 The Economic Times (2014), “Bail-out Policy for Highways Sector Likely to be more stringent”, (Viewed on 23rd 
Jan, 2020). 
5 The Economist (2012), “Infrastructure in India – RIPPP”, (Viewed on 23rd Jan, 2020) 
6 The Hindu Business Line (2013), “Reliance power seeks Higher Tariff for Tilaya UMPP”, (Viewed on 24th Jan, 
2020). 
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(BOT) version, the majority of highway projects are currently being carried out 

under the hybrid version.7 

 

International Standards 

 

Road infrastructure is actually essential for achieving the majority of the United 

Nations' Sustainable Development Goals i.e. SDGs, from the role of theirs in 

offering inter connectivity to boosting development and trade economic, roads 

assist in the eradication of poverty to increasing access to education, water 

supply and industrial and commercial possibilities, repairing a lot more effective 

travel and decreasing fossil fuel use. In reality, quality that is high, well planned, 

effective roads are able to help the developmental goals.8  

 

UNECE supports the usage of partnerships for renewable growth and has 

created this Standard to offer instructions to governments thinking about the 

usage of PPPs to take and build-in highways infrastructure as a method of 

fulfilling the SDGs and getting development running with the Public Private 

Partnerships (PPPs) model. 

 

In most cases handled very well, PPPs in Roads and highways sectors are well 

to assist governments tackle development requirements by bringing renewable 

investment, replicable procedures as well as knowledge to advanced roads 

transportation networks. This Standard is meant to aid governments in the 

profitable usage of PPPs in Roads tasks and as a step towards common 

implementation of the SDGs as well as achievement of development agenda 

through PPPs. You will find a lot of versions of PPPs in the highways industry 

worldwide. The challenge for governments developing Road PPPs is actually to 

guarantee consistency between a country’s roads project plan and system and 

also the achievement of the PPPs and SDGs.9 

																																																								
7 Public-Private Partnerships: Some Suggestions, KUMAR V PRATAP, Economic and Political Weekly, Vol. 49, No. 
15 (APRIL 12, 2014), pp. 21-23, Economic and Political Weekly, https://www.jstor.org/stable/24479113, (Accessed 
on 26-05-2020 18:07). 
8 Ibid. 
9 Supra Note 7. 
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Ensuring value for cash (VFM) needs to be at the center of the public sector’s 

choice to participate in a Road PPP, however boosting people’s lives is 

additionally just as important. A Road PPP would as a result be considered a 

VFM transaction in case it creates a net economic advantage for the general 

public in terminology of amount, quality of the services or maybe facility, cost 

and chance transfer over the given project and improvising the way of life, and 

accomplishment of the different transportations connected therein. The SDGs 

are relatively to be regarded as a usual procures of public alternative. Hence, the 

VFM evaluation of a PPP must be grounded on standard notions of VFM in 

PPPs, but additionally results are based on performance by the private partner 

and probably the greatest benefit would be to the people at large i.e. public and 

the project is designed fulfilment of the respective states. Being a result, both 

worth for value and money for public must perform an essential job in the 

determination of whether a public institution must enter into PPP 

understanding.  

 

This UNECE Standard provides assistance on best exercise in relation to the 

growth and setup of PPP programmes in the highways transportation sector. 

Infrastructure and associated methods like communication and information 

technology (ICT) which are funded Projects shipped in this specific range. In 

order to get the SDGs, substantial investment in the enhancement of highways 

infrastructure is actually needed. In fact, a lot of the 2030 Agenda will gain from 

governments undertaking effective PPPs programmes in roads systems as well 

as infrastructure. Encourages and promotes successful public, civil and public-

private society partnerships, building on the encounter and resourcing methods 

of partnerships.10  

  

																																																								
10 Chandhoke, (2003), “Governance and the Pluralisation of the State: Implications for Democratic Citizenship”, 
Economic & Political Weekly, (Accessed on 12th Feb, 2020). 
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Salient Features of PPPs 

 

In order to recognize the PPP idea, we have to understand its basic features. 

PPPs don't mean reduced accountability and responsibility of the government.11 

They still are public infrastructure projects dedicated to meeting the essential 

service requirements of citizens. Government continues to be actively involved 

throughout the project’s life cycle.12 Only some projects with private sector 

participation are actually PPP projects.13 Essentially, PPPs are actually those 

ventures in which the materials needed by the project in totality, together with 

the accompanying rewards/returns and risks, are actually discussed on the 

foundation of a fixed, agreed formula that is formalized by way of a contract. 

PPPs are completely different from privatization. A common PPP example 

could be a toll expressway task/project financed as well as built by a private 

institution cum developer.14  

 

v Service Oriented: The PPPs approach deals is a quite unique idea and 

is with the utilisation and facilitation of long-term public services. It 

includes roads and highway plans for transportation.15 

v Whole Life Costing: In the PPP models, the project’s total cost is 

computed at once for its entire life span. Thus, taking into consideration 

the initial capital expenditure, repair and maintenance expenses, 

modification expense and the eventual other costs. 

v Innovation: With the involvement of the private firms, the PPP 

approach also initiates the implications of creativity and new technology 

to the infrastructure projects. 

v Participants: The two parties involved in the public-private alliance are; 

the government and the respective private company. 

																																																								
11 Ibid. 
12 Supra Note 11. 
13 Foster, D (2005): “Practical Partnering: Making the Most Complex Relationships”, PPP Bulletin, August/ 
September, Issue 2. 
14 Panchali Saikia, “Linking India’s Northeast with Southeast Asia Significance of Internal Connectivity & Backward 
Integration”, Institute of Peace and Conflict Studies (2011), https://www.jstor.org/stable/resrep09111, (Accessed: 
26-05-2020). 
15 John Kitsos, “Privatisation and Public Private Partnerships”, European Procurement & Public Private Partnership 
Law Review , Vol. 10, No. 1, (2015), pp. 17-28, https://www.jstor.org/stable/10.2307/26695035.  
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v Risk Allocation: Infrastructure projects involve high risk; thus, PPP 

helps the government to transfer this risk to private firms. 

v Long-term Relationship: These projects are usually for years; 

therefore, the government authority and the private entity remains 

associated for an extended period. 

v Resource Sharing: The capital, financial, design and other resources 

required are shared between the government and the firm for successful 

project accomplished. 

 

Thus, taking into account the original capital expenditure, repairs and upkeep 

expenses, modification cost and the eventual disposition price, the PPPs are 

altogether unique models.16  

 

AUCTIONS, BIDDINGS AND CONTRACTS IN ROADS & 

HIGHWAY PPPS 

 

Public Private Partnerships, by the conclusion of the day are actually grounded 

on contracts efforts to bring the wide outlines of the advancements in this 

particular regard between two parties. Such, the quality legal contracts cover 

different types of issues pertaining to risks, obligations and duties of the project 

and seek to successful mitigation of those risks in the due course. The contracts 

enforced will be to the party best suited to handle it.  

 

The foundation of assuming oligopoly is the fact that although theoretically 

there ought to be infinite bidders to ensure nevertheless, auction theory assumes 

much more exactly. It’s assumed that the builders after watching the bids, 

although it may be in the interest of his revenue capital investment but still have 

to think a lot on the risks, machinery, and many other pros and cons in that 

particular project. It is highly motivated and kept in mind the risks involved 

before bidding or quoting the project bid. Put simply, the organizer of the 

auction functions as the name sake leader or perhaps first mover. However 

																																																								
16 Ibid. 
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there's an asymmetry of info in the marketplace. Thus In case all included were 

risk basic, bidders would uncover their true valuations like that the seller is 

confronted with a need schedule as well as the last amount might be set like a 

standard monopoly situation. Nevertheless, the info asymmetry gives rise to a 

circumstance of anxiety and various bidders considered 4 standard bidding 

processes, English auction probably the highest bidder gets the product at the 

bid price sealed bid second price. Assumptions are actually made about the 

bidders. 

 

In case each one of these assumptions holds, the 4 standard auction models 

yield equivalent consequences. Therefore, the authors point out the seller 

should adopt the suitable bidding process to ensure optimum outcomes with 

respect to the dynamics of the bidders. Often extra mechanisms want to create 

to the standard bidding models for effective outcomes. For instance, in case 

bidders aren't risk basic but are really risk averse, original price sealed bids yield 

better revenues as opposed to the others. Nevertheless, it fails to optimize the 

seller's earnings. The seller can gain by subsiding high bidders that loose to 

inspire higher bidding by providing full insurance to the best bid.17  

 

On the other hand, it's observed that under constant or even decreasing 

absolute risk A bidding version could be appropriately created to solve the 

problem of risk averse bidders. The problem of the ‘winter’s curse’ is actually 

another pertaining problem. Each and every bidder constitutes a valuation and 

appropriately bids for it. A greater valuation thus, hence there's a feeling in what 

winning conveys bad, since the brand new info tends to boost the value 

estimates of the bidders that perceive the item 's genuine value to be fairly small, 

causing them to bid a lot more aggressively. 

 

Construction of a standardised framework can help in ensuring transparency in 

the allocation of chances and giving predictability and clarity in the 

responsibilities of the Concessionaires while minimising the chances of 

																																																								
17 HM Treasury (2012): A New Approach to Public Private Partnerships, December, viewed on 25 March 2020. 
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disputes. It enables powerful competitive bidding for specific tasks with a 

sensible commonality in strategy across tasks. The adoption of standardised files 

including the model Concession Agreements, RFQ, Manuals and RFPs is very 

much required. Specifications have accelerated and streamlined decision making 

and setup, because PPP projects Need to go through substantial due diligence, 

guidelines for the appraisal of theirs as well as endorsement have been devised. 

These recommendations apply to other PPP tasks sponsored by Central 

Government or maybe its entities. Under these suggestions, an inter-ministerial 

PPP Appraisal committee (PPPAC) has been set up for appraisal of PPP 

projects. The Ministry of Finance is actually in charge of evaluating the 

concession agreements from the economic viewpoint while a PPP Appraisal 

product (PPPAU) in the Planning Commission undertakes a comprehensive 

appraisal of each task. 

 

The sponsoring Ministry identifies the projects to be used up through PPPs and 

undertake preparing of feasibility scientific studies, undertaking agreements, etc. 

with the help of legitimate, technical and financial experts, as needed. The 

proposal is actually first submitted for ‘in principle’ clearance of PPPAC. After 

the ‘in principle’ clearances, the Ministry invites expressions of attention in the 

type of Request for Qualification (RFQ) that is actually followed by short listing 

of pre-qualified bidders. After formulating the draft RFP, the sponsoring 

Ministry seeks clearances of PPPAC before inviting the monetary bids. In line 

with the suggestions of PPPAC, the last approval for a project is actually given 

by the skilled authority. In cases in which the PPP project is actually grounded 

on a duly authorized Model Concession Agreement (MCA), ‘in principle’ 

clearance by the PPPAC isn’t needed. In such instances, endorsement of the 

PPPAC is actually to be received before inviting the monetary bids. 

 

PPP auctions are significantly hampered by the absence of comprehension of 

the public sector of exactly how the private industry perceives contracts. Unless 

The problem of PPP auctioning continues to be studied by numerous 

economists. As is the majority of most auction principle designs address just the 

bidding risk factor and do not Moreover, When other community issues, usually 
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Most auctioning models are actually price based which forget to take into 

consideration qualitative factors. Given these bunch of factors, many different 

kinds of auctioning models could be created with each yielding various 

conclusions. While most agree that a ‘proper’ bidding mechanism is able to 

produce effective results, devising this appropriate mechanism itself is usually 

the issue. Risk perception of bidders is probably the most important 

nevertheless, chance perception schedules of the auction procedure is actually 

the easiest way to ex post recognize the bidders chance belief. The various 

models therefore at best believe particular threat schedules for the bidders. 

Modifications in none may however claim to be fool proof. Testimonies to these 

issues are borne by case of PPP contracts. A lot of the focus lies on the seller 

creating a proper bidding mechanism. In case of a PPP, this would rely on the 

specificities of the project, the dynamics of the bidders as well as the ultimate 

owners of the provisions.  

 
LAND MARK JUDICIAL PRONOUNCEMENTS 

 

National Highways Builders Federation Vs. National Highways 

Authority of India and Others18 

 

This particular case was filed by National Highways Builders Federation 

(NHBS), which is a Society registered under Andhra Pradesh Societies 

Registration Act, 2001, through a writ petition seeking to quash down the 

particular ‘Clause 3.5.2’19 of the existing plan of intake for the bids which was in 

the dispute. This particular clause was introduced in December, 2007 by 

National Highway Authority of India in the Request for Qualification with 

respect to highway tenders.  

 

																																																								
18 2008 Indlaw DEL 1675. 
19 ‘3.5.2 The Applicants shall then be ranked on the basis of their respective Aggregate Experience Score and 
short-listed for submission of Bids. The Authority expects to short-list up to 5 (five) pre-qualified Applicants for 
participation in the Bid Stage. The Authority, however, reserves the right to extend the number of short-listed 
pre-qualified Applicants (“Bidders”) up to 6 (six)’ 
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The Case was filed as an outcome of the above tender quality is the fact that 

although a party may commercially pre qualifies, it is able to only enter the 2nd 

stage of the tender, specifically, and the Request for Proposal or maybe price 

bid stage, in case it’s among the 6 highest scorers. Consequently, in a given 

situation there might be a big selection of commercially pre-qualified bidders 

but as they would not been shortlisted amongst the very first 6 bidders, they 

wouldn't be permitted to take part at the price tag bid stage. Projects except 

interstate tenders and that way too as a result of the point that road projects are 

standardized and simple relatively. 

 

Several bidders for the 60 highway tenders, who haven’t been allowed to file 

their price bids, have filed several writ petitions challenging their non-short 

listing. In several of these petitions, the bidders have additionally challenged the 

legality as well as validity of Clause 3.5.2 of the RFQ. The affected bidders had 

entitled to challenge the constitutionality of Clause 3.5.2 on the ground that it 

is violative of Articles 14 and 19 (1) (g) of the Constitution.  In the present case, 

the particular disputed clause was introduced by NHAI in thorough pursuant 

to a policy decision taken by the Government of India after due and detailed 

deliberations. The said decision was applied uniformly for all infrastructural 

projects, across the country. The Apex court in this case had also looked at the 

objective behind introducing Clause 3.5.2 and made certain observations and 

identifications. The particular clause is undoubtedly having a positive intent and 

as a pre-requisite the ‘credible bidders who would provide best, world class 

infrastructural services in India would be short listed keeping in mind the 

financial aspects and risk factors in such a major projects. This objective was 

sought to be ensured by pre qualifying only high quality firms with best available 

track record on the basis of an objective and transparent criteria. As far as the 

underlying principle behind fixing the number of shortlisted bidders to ‘six’ is 

concerned, that certain line-demarcation has to be drawn somewhere.  

 

The apex court was of the view that Clause 3.5.2 is based on international best 

practices and as a practice that international community has promulgated. This 

particular clause promotes competition and curbs out non serious bidders. 
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Moreover, the particular Governments have the power to classify persons 

and/or entities. In our opinion, the Government by introducing Clause 3.5.2 

has attempted to ensure that there is real competition between the best qualified 

firms so that world class infrastructural services can be created in India. The 

Supreme Court was of the perspective that a number of vested rights have been 

developed by following the short listing.  

 

COMMENT: In the above case, we could observe that the apex court has 

adopted a perspective of international policy. Though, classifying the builders 

has been done by adopting the particular clause which is out of the policy 

decision of government of India still that stands valid. Such judgements clearly 

show us that PPP models of developments though are encouraged in 

developing countries but still will be put through constant stringent policies at 

intervals of times. These particular policy adoptions by governments are also 

welcomed by courts keeping in view the risk factors of such big projects. Such 

National level projects are the symbols of governments’ mark and they are 

valued by the public. As welfare states, the governments are put forth with 

constant pressure of ‘Infrastructure development’ which is indeed a good sign.   

Hindustan Construction Company Limited and another Vs. Union of 

India and others20 

 

Hindustan Construction Company Limited i.e. the petitioner, is actually an 

infrastructure construction business engaged in the building of projects such as 

roads, bridges, nuclear plants and hydropower, tunnels as well as rail facilities. 

The Petitioner Company, being a famous contractor undertakes many 

government projects from NHAI, NHPC, NTPC, IRCON and PWD. Such 

huge projects and tasks are actually allotted to the Petitioner through the public 

tendering process and mechanism. As Government systems are beneficiaries 

and owners of such huge public projects, cost overrun happens practically and 

invariably disputes occur on a regular basis between the parties thereby, leading 

to large delays in the recovery of the pending dues of the petitioners. Also, such 

																																																								
20 2019 Indlaw SC 1169.  
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huge dues and delays can only be recovered through civil proceedings or 

arbitrations. 

 

Because of Section 87 of Arbitration and conciliation (Amendment) Act, 2019 

such dispute resolutions of pending matters of huge amounts are at gross delays 

thereby leading the company to a stage of bankruptcy. The apex court after 

pursuing the issue stated that the aforesaid amendments will halt the arbitral 

proceedings commenced on or perhaps after the commencement of the 2015 

Amendment Act as well as to court proceedings arising out of or perhaps in 

relation to such arbitral proceedings. The apex court was of the view that 

Section 87 is vitiating the purpose, objective and contradicting the legislative 

enactment of the statute itself thereby leading to unsettled disputes between the 

parties. Section 87 allows automatic stay on all arbitral awards which are in 

proceedings and commenced. The apex court said that provisions of such 

nature will turn the clock backwards and also pushes the companies into 

insolvency putting their opportunities at stake thereby the companies go dead. 

The payments to their creditors will be halted because of such unending 

litigations. Hence, the three judge bench of RF Nariman, Surya Kant and V. 

Ramasubramanian, has held and ruled out that Section 87 of the Arbitration and 

Conciliation Act, 1996 must be struck down and stated that such sections, 

manifestly arbitrary under Article 14.  

 

COMMENT: This particular latest landmark cases pushes some boost to 

companies which are working in infrastructural sectors. There are a large 

number of pending matters before various tribunals and courts in the country 

with these pending dues between the private entity and government bodies. This 

particular case has given a way out for such unending, pending dues recovery 

for companies which are doing public service though with some profit that is 

involved. 
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Sion Panvel Tollways Private Limited and others Vs. State of 

Maharashtra, Through Chief Secretary, Mumbai and others21 

 

The petitioners are a builder cum developer companies which were awarded a 

project for construction, operation and maintenance of the road commencing 

from the junction of Bhabha Atomic Research Centre Junction up to Kalamboli 

Junction The contract was allotted and pursued through the Public Works 

Department of government of maharastra. The project was awarded on a Built, 

Operate and Transfer basis (BOT).  The project is 23.09 km and is spread over 

Mumbai, Thane and Raigad. The project includes collection of toll at plazas 

which is a general procedure as per the PPP (Public Private Partnerships). It is 

a welfare project and agreement provides that after completion of project work, 

a provisional completion certificate will be issued as per Bombay Motor 

Vehicles Tax Act, 1958 thereby authorising collection of toll.  

 

According to the petitioners there was gross and unjustified delay in issuance of 

the toll notification by the government body because of which the petitioners 

has incurred huge debts and suffered losses. As per the provided existing 

agreement, the petitioners have been granted the right to collect toll for 17 years 

and 5 months including the construction period of 3 years. With such losses in 

place the petitioner company could only mount Rs.26 lakhs per day. At a later 

stage the government has issued restrictive notification and reduction in 

collection of toll and as a result Capital Outlay would not be achieved during 

concession period by the construction company. The agreement that was 

entered between the parties is comparatively a very recent type to that of existing 

traditional Concession Agreements prevailing in the State. Adding to this issue, 

the particular notifications are a clear effect of change in the policy of State with 

respect to tolling business and public private partnerships (PPPs) in field of 

roads and tolling. State has conceded that impugned notification would certainly 

reduce revenue of petitioners. State has to now compensate petitioners which 

would enable to an amount to recover its IRR of 13.94%. Such decision taken 

																																																								
21 2015 Indlaw MUM 1709. 
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by State would fall within domain of policy decisions, is what the argument of 

the state of Maharashtra was.  

 

The court was of the view that ‘toll’ cannot be construed as a sovereign function 

of the state. Certainly this ‘tolling business’ is a part of welfare activity of State 

but not a sovereign function thereby can alter the policies whenever and pass 

notifications which are arbitrary in nature on such construction companies. It is 

certainly unfair on the part of state if it holds the ‘toll collection’ as they have 

given consent and entered into agreement with the company as to the 

willingness to compensate petitioners for losses caused.  

 

Accordingly the high court has given a stay on the impugned notification that 

was passed by the government of Maharashtra there by appointing a committee 

to look into the issue in detail and pass a viable dispute resolution which would 

compensate the petitioners for losses suffered because of the aforesaid 

impugned notification.  

 

COMMENT: The above case is a classic instance of where the existing 

agreements between the governments and private entities would stand by giving 

the particular PPPs a legal sanctity. Such large capital investment by 

construction companies is always a risk factor when the government changes a 

policy or brings up an abridgment to the existing agreements.  

 

Atlanta Limited Vs. Union of India And Another22 

 

The petitioner is incorporated under the Companies Act, 1956, and is a 

diversified work portfolio who involves in construction of projects in roads and 

highways sector. The writ petitioner is aggrieved by clause 2.1.19 of the tender 

conditions stipulated by National Highway Authority of India (NHAI) and 

contents it to be arbitrary. 

 

																																																								
22 W.P. (C) 10854/2017. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|17 

The petitioner company involves in executing Public Private Partnership (PPP) 

Infrastructure Development Projects. The petitioner has responded to one of 

the tenders called out by NHAI for construction, operation and maintenance 

of six laning from 401.200 km to 494.410 km of NH-8 in the State of Gujarat 

on Hybrid Annuity basis. The proposal was accepted and bank security was 

asked for fifty crores. There was a delay and requests for postponement by the 

petitioner whereby the cancellation and blacklisting of the company has taken 

place by NHAI. The Petitioner contends that, the blacklisting was unfair, 

arbitrary and without any reasonable opportunity. The Petitioner was 

disqualified from participation in future bids for up to 2 years from that of the 

termination.  

 

The high court accordingly passed a judgement partially accepting the 

petitioner’s contention that ‘reasonable opportunity’ was not given to be heard 

by NHAI. Thereby blacklisting for ‘2 years’ is to be suspended and the present 

contract will continue as per the fresh call for notifications of NHAI.  

 

COMMENT: In this case, though there exist a major lacuna and non-functioning 

of the private entity i.e. builder, still a reasonable opportunity of hearing should 

be given by the NHAI or any other government entity when they are being in a 

position of ‘call for biddings’. Also, being a welfare state entity, NHAI should 

act stringently on non-serious entities who bid for infrastructural developments 

in these huge projects of public welfare. 

 

S.A. Infrastructure Consultants Pvt. Ltd. Vs. National Highway Authority 

of India23 

 

This particular writ petition was filed with respect to the Request for Proposal 

(RFP) for procurement of contract bidding for 8 lane road contract of NH-1. 

A marking process was invented whereby marks were to be given at the 

specialized analysis stage also as during the fiscal analysis stage. The bidders, 

																																																								
23 W.P. (C) 7214/2016. 
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who received the top 5 highest marks at the specialized analysis stage, will be 

the sole bidders whose fiscal bids would be opened. The respondent has denied 

the participation of the petitioner i.e. private entity. The reasons for the same 

are that in a previous case which was pending, there was a vigilance enquiry on 

account of submission of false/altered work experience certificates by a 

company which had a joint venture with SA Infrastructure Consultants Pvt. Ltd.  

 

The evaluation committee after considering the said opinion discussed the 

matter with the member of PPP (Public private partnership) who also happens 

to be the Chief Vigilance Officer in the Vigilance Department of NHAI. The 

court has clearly made certain observations with regard to the case. The Delhi 

high court was of the opinion that the course of action taken by the respondent 

is unacceptable because the previous case of false/altered certificate is still under 

the scrutiny and is not a conclusive proof for disqualification in the instant 

bidding. Also, it has been observed that no determination can be made on the 

show cause notices which were issued to inter alia the petitioner in the dispute 

of those facts which is under pending before the vigilance committee. It was 

therefore, the high court held that the competent authority (NHAI) should not 

disqualify the petitioner at the outset of the previous conduct which was still 

pending before the vigilance commission. The court further directed to open 

the financial bids of the petitioner and would be entitled to participate in the 

next stage of the bidding. 

 

COMMENT: In the instant case, it can be observed that the previous conduct 

and pending disputes/allegations cannot per se disqualify and avoid a private 

entity from participating in the project bidding, thereby providing fair 

opportunities and ensuring transparency. 
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CONCLUSION 

 

This particular research paper has dealt with the overview of the PPP model of 

development with respect to roads and highways sector of India. Also, has 

traced the evolution of PPPs in other developing nations and analysed the 

scenarios with a keen focus on legal pronouncements. Also, contextualised the 

nuances of the same with reference to bidding and contractual liabilities 

whereby different types and models of PPPs have been worked in our country 

in general. The basic objective of any political scenarios and developmental 

players of India should always be to uphold the sanctity of the PPP contracts, 

create more regulatory certainty by way of scrutinised mechanism at every level 

of tenders and biddings. Also, the model is quite satisfactory and can increase 

the value for money from PPPs. The increasingly shriller demand for re-

negotiations in India, as elsewhere, is generally based on opportunistic 

behaviour on the part of the private sector. An overview of the PPP model of 

development in India is examined and can be paradoxical ramifications of PPP 

as a development strategy, and the issues in privatisation can be tackled with 

arbitrations and negotiations. At a cursory glance, PPP may be interpreted as a 

political model, indicating the blurring of the private and the public, but PPP 

can be a boon if it is tackled well. The results can be quite evident and can bring 

glories to the governments during their periods. The time is right to debate the 

sudden arrival and pertinence of PPPs in India’s development oriented 

approach and explore in deep.24 

 

As illustrated throughout this research paper, PPPs are neither inherently 

positive nor inherently negative. PPPs emerged as a response to challenges with 

both traditional government procurement models and outright privatization 

efforts. Yet the success of a major infrastructure project is not assured simply 

by the decision to deliver it using a PPP. Rather, Success is determined by the 

																																																								
24 Floundering  Public-Private Partnerships: Some Suggestions, kumar V Pratap, Economic and Political Weekly, Vol. 
49, No. 15 (APRIL 12, 2014), pp. 21-23, Economic and Political Weekly https://www.jstor.org/stable/24479113 
(Accessed on 26-05-2020). 
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quality of the processes through which the PPP is structured, planned, and 

delivered, and the ways that key project risks are allocated between the players. 

As PPPs continue to gain in popularity around the world, the crucial lessons 

and inputs should be also learnt. The experiences teach us many things and 

ultimately it is with the development of one country is at risk, if projects go 

wrong. The redressal to the identified short comings of this model of project is 

to be delivered. First, it is critical that key project information is publicly released 

during the project planning process prior to approval, enabling the public and 

decision makers to meaningfully assess the merits of a PPP compared to other 

procurement alternatives.  Some are, a full breakdown of project costs and how 

they compare with those under a traditional procurement model, the allocation 

of project risks between the partners and the cost premium associated with risk 

transfer, the expected rates of return for project investors, and the contractual 

terms of the partnership and whether any non-competition agreements exist.  

 

This information is rarely released during the standard PPP procurement 

process. For public partners that are new to using the PPP process, hiring 

experienced external advisors can provide an important resource when 

developing PPPs with experienced bidders that have been involved in dozens 

of projects around the world. Over the time, jurisdictions that have delivered 

many projects through PPPs have developed special-purpose agencies to ensure 

that best practices are followed and past lessons are being applied to future 

projects. There arise certain constitutional hurdles covering certain aspects of 

privatisation and, of course, these are prohibited in a respective privatisation 

policy that results in giving off the vital infrastructural development contracts 

and assets ‘for small peanut’. Moreover, there is a legitimate public interest that 

the public must be kept in mind and are not under compensated on the poor 

developmental strategies of roads and highways. Since they are the heart of the 

transportation sector of the nation, they should be developed with a greater 

vision at constant perusal. It is a well known fact that some parts of the Golden 

Triangle suffered from the delays due to mafias that were operating in the 

nearby areas demanding extortion for allowing project works by developers, 

which are a quite huge costs. Highways and road development projects are seen 
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by such groups as money giving projects and they see an opportunity to plunder 

the same.  

 

The New dispute resolution mechanisms are necessary to minimize the severity 

and cost of conflicts between the parties involved and the frequency of contract 

breakdowns. Despite advancements in the PPP models and project delivery 

approaches used today, pressing challenges still remain. The courts have been 

both the ways of the coin i.e. stringent at times where the developers are not 

serious and at the same time showing some corporate friendliness during their 

incurred losses. The dispute mechanisms are a key for amicable settlements 

between the parties of both public entity and private entity. Only by continuing 

to evolve and meet the identified challenges head-on will PPPs remain an 

effective model of infrastructure mega project delivery. The success of the 

respective privatisation programmes is always associated with the role of the 

public sector i.e. state, NHAI and PWDs in the scrutiny functions and time to 

time fact finding observations. The particular services which now have been 

handed over to private developers and builders are indeed the public’s welfare 

stakes. The public sectors must be capable of providing a constant oversight, 

monitoring and regulation of the private operators by means of developing 

effective regulatory mechanisms. If these mechanisms cannot be developed, the 

Privatisation decision should be negative from the initial stages itself. 


