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REVAMPING COMPETITION LAW IN INDIA 
-ANISH MALIK* 

 

ABSTRACT 

 

This research paper focuses on the need to revamp competition law in India whilst emphasizing 

upon the loopholes of the current Competition Act, 2002. The Competition Act, 2002 faces 

a lot of challenges when matters are brought to the tribunal such as, the explanation of the 

word ‘combination’ is nowhere defined in the Competition Act.  

 

The process of Competition Advocacy is flawed as the decision of the tribunal is not binding 

upon the Central and the State governments. The Competition Act has included the term 

‘association of price’ i.e. price fixing, but it hasn't elaborated the vertical and the horizontal 

price fixing. Also, the powers of the Director General are not defined in an elaborative way 

especially with respect to the power of search and seizure. Therefore, this research paper deals 

with the various loopholes that need to be corrected in the Act and thereby raises a huge concern 

to revamp the competition law in India. 

 

Key Words: Competition Law, Competition Advocacy, Anti-Competitive 

Agreements, Competition Commission of India, Combinations 

and its Regulations, Dominant position 
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INTRODUCTION 

 

Competition is a struggle or contention for superiority. In the corporate world, 

the term is generally understood as a process whereby the economic enterprises 

compete with each other to secure customers for their products.1 

 

Generally, the consumers everywhere, even in the most developed countries 

have poor information of the necessary particulars of any product, including the 

current market price, the price range or the quality of the suppliers, and 

comparable products or services. Suppliers, who over a period of time, have 

acquired, on account of various factors, the power to manipulate the market do 

everything in their power to prevent the development of a market that is free 

from interference. One reason for this is their intention of retaining the fixed 

percentage of profits and this can be possible only by restraining or eliminating 

competition. Eliminating competition is altogether their objective.  

 

METHODOLOGY  

 

A need arises to combat these problems. Competition Law in itself evolved after 

a huge gap of 30 years in India. The architects of independent India were deeply-

influenced by socialism and the same is reflected in the manner in which India 

followed the Soviet style industrialization that required extensive State 

intervention along with Import Substitution.2 After establishing four 

committees i.e. Mahalnobis Committee, Monopolistic Inquiry Committee, 

Hazari Committee, and the Industrial Licensing Policy Committee, the 

Monopolistic and Restrictive Trade Practices Act (MRTP), 1969 was passed. 

This was the first act that dealt with the prevention of economic power in few 

hands and curbing and prohibiting monopolistic behavior and practices. Due to 

the New Economic Policy in 1991 namely the LPG reforms the above act tends 

to become obsolete and a need arise to repeal the act and make a new one. Then 

																																																								
1 Statement of Objects and Reasons, Competition Bill, 2001.  
2 Competition Commission of India v. Steel Authority of India, (2010) 10 SCC 744. 
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a High-level Committee namely the S.V.S Raghavan Committee was established 

whose recommendations gave rise to the current Competition Act, 2002.  

 

Competition Act, 2002 

 

The Competition Act was enacted to eliminate practices having adverse effects 

on the competition, to promote and sustain competition in the market, to 

protect the interest of the consumers and ensure freedom of trade carried on by 

the participants in the market, in view of the economic developments in the 

country.3 In other words, the act requires not only protection of free trade but 

also protection of consumer interest. The Act has 4 pillars: 

 

1. Anti-Competitive Agreements (S.3) 

2. Abuse of Dominance (S.4) 

3. Combinations and its Regulations (S.5 & S.6) 

4. Competition Advocacy (S.6) 

 

A major adjudicatory body i.e. The Competition Commission of Indiawas 

established to provide institutional support and prevent practices having 

adverse effects on competition. The Constitution of the said commission was 

challenge in the Supreme Court in 2002 itself in the case of BrahmDutt v. UOI4 

which the Supreme Court held as constitutional in 2005. 

 

Need to Revamp the Competition Law of India 

 

The need arises because of the malfunctioning of the four pillars of the Indian 

competition regime. A few of the target areas include the inadequacy of 

enterprises’ dominant position, loopholes in the Anti-Competitive Agreements, 

non-binding decision of the tribunal in competition advocacy measures and 

thresholds for the assets and the turnover in combination and its regulation. 

  

																																																								
3Statement of Objects and Reasons, Competition Bill, 2001. 
4 AIR 2005 SC 730 
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ANTI-COMPETITIVE AGREEMENTS 

 

According to Section 3 of the Competition Act, 2002, there is a clear prohibition 

and declaration that agreements between two or more enterprise or person or 

association of persons which have an appreciable adverse impact on the 

competition, shall be void. The main loophole in the above provision is that 

though the Act describes various anti-competitive agreements in S. 3(4) such as 

tie-in arrangements, resale price maintenance, exclusive supply agreement etc. 

but it fails to elaborate on the point as to how such agreement may tend to be 

anti-competitive. The determination of appreciable adverse effect on 

competition as per S.19 is a question of fact to be determined in each case.  

 

The Competition Amendment Bill, 2020 broadens the concept of a cartel to 

cover the ‘buyer’s cartel, as well. The objective of expanding the definition is to 

include the presumption of appreciable adverse impact on competition to the 

buyer’s cartel as well. It also talks about the ‘hub and spoke’ arrangements which 

is basically an arrangement between companies where a dominant player (hub) 

is wooed by other firms (spoke), to destroy competition by, say, increasing or 

lowering prices. 

 

According to the Act, the extent of application of such prohibition is outlined 

under Section 3(1) of the Act. Any agreement between an enterprise and a 

person causing or likely to cause an appreciable effect on competition within 

India shall fall under the purview of prohibition under the Indian competition 

law regime. Under the Act, it is explicitly mentioned that ‘person’ shall include 

an individual. This leads to the possible interpretation that consumers can be a 

party to anti-competitive agreements. This proposition contradicts the entire 

philosophy of competition law however the concept is not negated but rather 

directs positively towards the same. 

 

If this proposition was to be answered in the affirmative, multi-dimensional 

adverse implications were possible on contractual relations. For instance, a 

consumer will be able to avoid a contract if subsequently such contract is proved 
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to be anti-competitive. This is not something which the Competition 

Commission doesn’t have the power to do. Rather, in the case of Belarie Owners 

Association v. DLF Ltd. & HUDA5, the CCI had directed DLF to modify unfair 

conditions in a properly entered contract. The rationale for the same was 

imposition of unfair terms by DLF was clearly an abuse of its dominance and 

not on the ground of such agreement being anti-competitive. 

 

INADEQUACY OF THE DOMINANT POSITION  

 

There is a prohibition under the Competition Act, 2002 against the abuse of a 

“dominant position” in the market but in itself being dominant is not 

considered problematic under the law. The argument that dominant firms run 

with is that as long as they are acquiring a dominant position there is no 

criminality attached until the position is abused. The rise of the digital economy 

is such that market dynamics favor increased concentration and the emergence 

of structural barriers to entry for market competitors. Access to data can serve 

as a critical entry barrier with large incumbents like Amazon and Google 

possessing troves of consumer data at their disposal, utilizing the same to 

prevent competitors from challenging them. 6   

 

With the rise of artificial intelligence and machine learning, the digital economy 

is expected to become even more reliant on data. In April 2019, the Competition 

Commission of India launched a market study into electronic commerce titled 

‘Market Study on Ecommerce in India’ which highlighted that a clear and 

transparent policy should be made which will regulate the data collected, the use 

of such data by the e-commerce platform and also the potential and actual 

sharing of such data with third parties or related entities.7 

																																																								
5 Comp. LR 0239 (CCI). 
6 Gokul Plaha, Market Dominance: The Inadequacy of Section 4 of the Competition Act, 2002, INDIACORPLAW, (Feb.  17, 
2018), https://indiacorplaw.in/2018/02/market-dominance-inadequacy-section-4-competition-act-2002.html.  
7Market Study on E-commerce in India, available at: 
 https://www.cci.gov.in/sites/default/files/whats_newdocument/Market-study-on-e-Commerce-in-India.pdf 
(Visited on July 23rd 2020). 
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In the case of Delhi Vyapar Mahasangh8 the CCI held that “due to huge market 

base and market power, Amazon and Flipkart have large repositories of data 

which allow them to target advertisements based on consumer preferences and 

marginalise other competitors which are unable to capture the market due to 

lack of access to data. This has resulted in creation of high entry barriers on 

account of network effects.”The investigation was stayed but in April, 2020 the 

Delhi Vyapar Mahasangh again urged the court to allow the investigation to 

continue against the two e-commerce giants Amazon and Flipkart arguing that 

it involves matters of grave public interest and economic interest, and no stay 

should have been granted.9 

 

In Fast Track Call Cab Pvt. Ltd, Meru Travel Solutions Pvt. Ltd. v. ANI Technologies 

Pvt. Ltd.,10the CCI rejected allegations of “abuse of dominance” in the city of 

Bengaluru against Ola and clarified its stance in terms of what the functionality 

of India’s competition law regime ought to be. The CCI leaned in favor of the 

“consumer welfare” philosophy and opined that such a regime fostered 

competition on the presumption that this would lead to advantageous outcomes 

for consumers by incentivizing low production costs and increased consumer 

access. In other words, it was held that competition, in and of itself minus these 

benefits, was not sought to be protected by the competition regime. By 

implication, it means that the regulator will not intervene in case harm accrues 

only to market competitors and not consumers by virtue of an enterprise 

engaging in anti-competitive conduct. Such an approach legitimizes the 

predatory pricing practices being employed by certain taxi aggregators and 

telecom behemoths in the Indian digital economy. 11   

 

																																																								
8In Re: Delhi VyaparMahasanghavailable at: https://www.cci.gov.in/sites/default/files/40-of-2019.pdf(Visited on 
July 23rd 2020). 
9 Indian traders ask courtfor Amazon, Flipkart antitrust probe restart,available at: 
 https://www.reuters.com/article/us-antitrust-india-ecommerce-idUSKBN21P101 (Visited on July 23rd 2020). 
10 Case No. 6 & 74 of 2015. 
11 Gokul Plaha, Market Dominance: The Inadequacy of Section 4 of the Competition Act, 2002, INDIACORPLAW, (Feb.  17, 
2018), https://indiacorplaw.in/2018/02/market-dominance-inadequacy-section-4-competition-act-2002.html.  
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In Re: Bharti Airtel Limited and Reliance Industries Limited & Reliance Jio Infocomm 

Limited,12 the CCI stressed that being a new entrant in the telecommunications 

in the market, Reliance Jio’s pricing strategies to build its own network effects 

and undercuts its competitors, was not an anti-competitive practice since the 

relevant market consisted of other big incumbents. 13 

 

Experience tells us that antitrust action against Microsoft by the US authorities 

opened up space for companies like Google and Facebook to become what they 

are today. Therefore, the approach of the competition law regime must be to 

go after anti-competitive conduct, regardless of whether the enterprise in 

question is dominant or not.14  

 

It is therefore recommended that the Indian competition law regime must move 

from a threshold of “abuse of dominance” to “abuse to dominate” as far as 

penalizing anti-competitive conduct is concerned. 

 

COMBINATION OF REGULATIONS  

 

In the current Competition Act there is no such provision whereby the Central 

Government has been empowered to specify different value of assets and 

turnover for any class or classes of enterprises for the purposes of Section in 

consultation with the Commission. The Competition (Amendment) Bill, 2012 

proposed to introduce a new Section 5-A, enabling the Central Government to 

lay down, in consultation with the CCI, different thresholds of asset and 

turnover threshold for any class or classes of enterprises for the purposes of 

examining notifiable combinations keeping in mind industry specific 

requirements. The Bill by providing enabling provisions to have different value 

of assets and turnover for class or classes of enterprises provides further 

																																																								
12 Case No. 03 of 2017. 
13 Gokul Plaha, Market Dominance: The Inadequacy of Section 4 of the Competition Act, 2002, INDIACORPLAW, (Feb.  17, 
2018), https://indiacorplaw.in/2018/02/market-dominance-inadequacy-section-4-competition-act-2002.html.  
14 Gokul Plaha, Market Dominance: The Inadequacy of Section 4 of the Competition Act, 2002, INDIACORPLAW, (Feb.  17, 
2018), https://indiacorplaw.in/2018/02/market-dominance-inadequacy-section-4-competition-act-2002.html.  
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protection and shows CCI’s inclination to grant exemptions and advantages 

depending on the industry and requirement of the market.15 

 

It is also important here to differentiate between the power of the Central 

Government under the proposed Section 5-A and that with Section 54 and 20 

(3) of the Act. Section 54 of the Act inter alia gives power to the Central 

Government to exempt all enterprises belonging to any industry from the 

application of the Act if such exemption is necessary in the interest of security 

of the State or public interest; or an enterprise engaged in performance of 

sovereign functions or engaged in any practice or agreement arising out of and 

in accordance with any obligation assumed by India under any treaty, agreement 

or convention with any other country or countries. Section 20 (3) of the Act 

gives power to the Central Government to enhance or reduce the value of assets 

or the value of turnover on the basis of the wholesale price index or fluctuation 

in exchange rate of Rupee or foreign currencies, only for the purposes of 

Section 5 of the Act every 2 years.16 

 

The Competition Amendment Bill, 2020 allows the CCI and Central 

Government to establish specific requirements for registration of mergers by 

adding a clause in Section 5 of the Act. The new requirements that can be 

notified in the public interest would also allow the CCI to establish sector-

specific threshold based on deal value or the scale of transaction or some other 

criterion. 

 

The 2020 Bill purposes to statutorily recognize the Green Channel Process. The 

rationale behind introduction of such process is to enable fast-paced regulatory 

approvals for vast majority of mergers and acquisition that may have no major 

																																																								
15 Payel Chatterjee, Shaunak Gautam, Simone Reis , Revisiting the Competition Act, Competition Law Hotline, NISHITH 
DESAI ASSOCIATES, http://www.nishithdesai.com/information/research-and-articles/nda-hotline/nda-hotline-
single-view/article/revisiting-the-competition-act-2002-introduction-of-the-new-competition-amendment-bill-
2012.html. 
16 Payel Chatterjee, Shaunak Gautam, Simone Reis , Revisiting the Competition Act, Competition Law Hotline, NISHITH 
DESAI ASSOCIATES, http://www.nishithdesai.com/information/research-and-articles/nda-hotline/nda-hotline-
single-view/article/revisiting-the-competition-act-2002-introduction-of-the-new-competition-amendment-bill-
2012.html. 
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concerns regarding appreciable adverse effects on competition. 17 The aim is to 

move towards disclosure-based regime with strict consequences for not 

providing accurate or complete information. The power of green channel will 

also extend to approve resolutions arrived at in an insolvency resolution process 

under the Insolvency and Bankruptcy Code.18 

 

COMPETITION ADVOCACY (S.49) 

 

It means those activities which are conducted to promote a competitive 

environment for economic activities. The main beneficiaries of competition 

policy and law are the consumers, whose welfare is its declared objective of 

Competition Act. Advocacy is the act of influencing or supporting a particular 

idea or policy. 

 

S. 49 of the Competition Act, 2002 is comprehensive enough and meticulously 

carved out to meet the requirements of the new era of market economy, which 

has dawned upon the horizon of Indian economic system but in terms of 

Competition Advocacy it is still lagging behind because the Central 

Government while formulating a policy on competition can seek opinion of the 

Competition Commission but such opinion is not binding. 

 

ROLE OF CCI  

 

The Act provides for the establishment of a Commission to prevent practices 

having adverse effect on competition, to promote and sustain competition in 

markets, to protect the interests of consumers and to ensure freedom of trade 

carried on by other participants in markets, in India, and for matters connected 

therewith or incidental thereto. However, there has always been a sense of 

disgruntlement towards the success of this legislation. Due to this reason, the 

																																																								
17 Introduction of Competition (Amendment) Bill, 2020: A step towards revamping Indian Market available at: 
https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-bill-2020-a-step-
towards-revamping-indian-market/ (Visited on July 23rd 2020). 
18 Introduction of Competition (Amendment) Bill, 2020: A step towards revamping Indian Market available at: 
https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-bill-2020-a-step-
towards-revamping-indian-market/ (Visited on July 23rd 2020). 
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Government of India has constituted a nine-member panel to review the 

competition law. As to how the CCI has failed in fulfilling its obligations is 

shown under by various statistics. Further, if we look at the success rate of CCI 

it has not been very impressive. After levying fines of Rs 13,981 crore since 

inception, the CCI has only recovered Rs 96 crore till March 2016. In fact, even 

its very first landmark verdict against real estate developer DLF for Rs 630 crore 

continues to linger in the Supreme Court.19 

 

DIRECTOR GENERAL 

 

The current Competition Act, 2002 does not have any provision for the 

Competition Commission of India (CCI) to close a case if the Director-

General's report recognizes a contravention of the Act. Although, surprisingly, 

a majority of cases have been closed by the Commission despite the DG stating 

otherwise. 20 Section 26 of the Act mentions various situations but does not 

provide for the case where the Commission might disagree with the DG after 

it finds a contravention. On receiving a case, the Commission directs the 

Director-General to initiate an investigation into the allegations on which the 

DG needs to submit a report within a specified period of time. Based on the 

report, the Commission starts hearing the affected parties. Only after 

completing its own proceedings does the CCI pass a final order as it deems fit. 

However, nowhere does the Act facilitate the CCI to close a case if the DG has 

found a contravention in its report. 

 

 

  

																																																								
19 Deepali Gupta, CCI verdicts fail to act as deterrents to malpractice, E.T., January 02, 2018.  
20 Introduction of Competition (Amendment) Bill, 2020: A step towards revamping Indian Market available at: 
https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-bill-2020-a-step-
towards-revamping-indian-market/ (Visited on July 23rd 2020). 
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CONCLUSION 

 

Therefore, from the above loopholes in the current Competition Act there 

arises a need to revamp the competition law of India. In respect to this the 

legislature although had earlier proposed ‘The Competition Amendment Bill, 

2012’ so that the lacunas are corrected and the competition is wisely regulated 

and the consumers are not harmed but are made aware of the various provisions 

relating to competition. The Bill was a stepin right direction by the Central 

Government to bring the competition law regime in our country at par with that 

of other jurisdictions but was not passed in the Rajya Sabha therefore never 

came into effect.  

 

The Competition Amendment Bill, 2020 solves a lot of problems such as the 

regulatory structure of CCI, the expansion of the definition of Cartel, issue of 

penalty guidance, statutory provision for inviting public comments etc. but still 

there are some loopholes in the Act which the Competition Law Review 

Committee (CLRC) should have provided the solution for. There are a number 

of shortcomings in the proposed amendments such as: 

 

1. The Committee recommended that the governing body should only have 

the power to perform quasi-legislative functions and policy decision and not 

the adjudicatory functions, however the Bill does not clearly demarcate such 

powers. 

2. The absence of a clear duty on the CCI to follow an effect-based principle 

when assessing the abuse of a dominant position is a major issue that should 

have been looked upon by the CLRC. 

3. The Bill merely introduced the concept of compounding of offences by the 

NCLAT, but it does not provide for the procedure to be adopted by the 

NCLAT. 

4. A statutory requirement allowing a separate bench of National Companies 

Law Appellate Tribunal to hear antitrust complaints would have helped to 

speed up the disposal of cases. 
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With respect to the role of Competition Act in the times of Covid-19 it must be 

seen that the companies involved in the business of essential commodities 

should not indulge in the anti-competitive activities and refrain from arbitrarily 

and unnecessarily increasing prices of essential commodities. The Competition 

Act thus is another mode of keeping erring businesses in check so that essential 

commodities are made available to the public at large at reasonable and 

affordable prices. 

 

The introduction of the Amendment Bill, 2020 is definitely a good step which 

may revamp the competition law to a larger extent but the Government of India 

in order to reap maximum benefit of the changes made must maintain a balance 

between robust administration and market friendly regime. It is noteworthy that 

the proposed amendments would benefit the digital economy and public at large 

thereby leading to an effective CCI 2.0. 

 


