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ROLE OF FEMINISM IN REFORMING 

PERSONAL LAWS IN INDIA: AN 

INTERPRETIVE STUDY 
-KRUTHIKA K* 

ABSTRACT 

 

India, a country with diverse cultures, languages, religions and heritage had designed for itself 

a Constitution that guarantees to protect the individual interest of its citizens, by establishing 

secularism as an integral part of the fundamental framework of the country. To justify the 

same, personal laws were introduced in India to bring about a tool that enabled the citizens to 

not only preserve their religious identity, but also to be governed by the laws and manner 

established in the Holy Books or other religious scripts. Considering the fact that each religion, 

each sub-sect of a religion has set cultural norms, codified or un-codified, the people who follow 

them will be governed by the same under the eyes of law in certain areas, and family matters, 

to enable a more pluralistic society. Despite several different personal laws, the common fine 

thread that interweaves all of them is the inherent patriarchal hints, which fueled the rise of 

Feminism in India.  

 

The personal laws are based on such widely accepted principles of religion; however, overtime 

they have posed to be a hindrance to the growth and development of women. Several biased 

religious norms curbed the development of women, without thinking them worthy of due 

representation in the society; this leads one to the very essence of such sacred texts, and proposes 

the question as to whether or not such bias was the intention behind the same. From a solely 

gendered perspective, the personal laws are inconsistent with the principles of equality between 

genders, given that women have always had different religious obligations than men, irrespective 

of the religion or custom. To understand the concept of gender equality in personal laws, it is 

important to understand the sources of such laws, and the need for the same. The impact made 

by feminism on the personal laws of India is prominent and substantial, setting course to 

politically-appropriate legislations, which lead to the provision of an equal platform to women 

																																																								
* Student, 3rd Year, BBA LL.B., Symbiosis Law School, Hyderabad. 
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legally. The study aims to elaborate upon the progress of the same in light of historical 

landmarks in the socio-legal field.  

 

Keywords: Feminist Reforms, Personal Laws in India, Reforms to Personal 

Laws, Family Law 
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INTRODUCTION 

 

“O lord why have you not given women the right to conquer her destiny? Why does she have 

to wait head bowed? By the roadside, waiting with tired, patience, hoping for miracle in the 

morrow?” 

- Rabindranath Tagore1 

 

Through the years, the “personal laws have undergone scrutiny from the perspectives of 

religious freedom, integrity, equality, and secularism”.2 In a pluralistic country like India, 

it comes as no surprise that a vast sect of people resort to seeking the 

governance of their personal laws with regards to matters like succession, 

marriage, etc. The Hindu Marriage Act, 1955, The Kazis Act, 1880, The Indian 

Christian Marriage Act, 1872, and The Parsi Marriage and Divorce Act, 1936 

are some of the firm standing examples of personal laws in India, that each 

govern a set of people from the relevant community. Personal Laws, in all, deal 

with subjects like marriage, succession, and maintenance and can be broadly 

characterized as Family Law, and though the state might not have always 

legislated the Personal Laws, it has made them authoritative and given them the 

status of a fully legislated law. The Indian Divorce Act,1869; The Hindu 

Marriage Act, 1955; The Parsi marriage and divorce Act,1936, The Dissolution 

of Muslim Marriage Act, 1939 are all examples of religious personal laws 

prevailing in India.  

 

However, Personal Laws have never been unconditionally accepted, owing to 

the various discrepancies in them with regard to keeping up with the 

International Human Rights and the manner that personal laws are interpreted. 

Since the post-independence era, women have been equipped with knowledge 

about the issues such as Women’s Rights, Dowry, Pay-Rise, Political and Social 

Representation etc.  

																																																								
1See Rabindranath Tagore on Equality in Aruna Goel, “Violence and Protective Measures for Women Development 
and Empowerment”, Deep&Deep Publication, page 12, (2004). 
2 Tanja Herklotz, “Religion-Based Personal Laws in India from a Women’s Right Perspective: Context and some 
Recent Publications”, South Asia Chronicle, (2015). 
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The movement of the feminist groups is a rather old phenomenon, whereas the 

term ‘feminism’ came into effect in the recent times; it is a set of revolutions 

that aimed toward abolishing gender disparity, and creating equal opportunity 

and status for women. The second and third wave feminism played a prominent 

role in reforming the personal laws, after the first wave was successful in 

abolishing Sati. The second wave started after the Quit India Movement was 

focused more on the basic civil liberties that women are entitled to by means of 

women groups, whereas the third-wave was vested in bringing about a more 

equal status to women in the society. This paper will elucidate how the second 

and third waves of feminism impacted the reforms brought in, in the pluralistic 

personal laws of India, the start of feminism and the manner in which its impact 

was seen on the preface of personal laws in India. The paper will go on to 

examine the other various facets that ensue in the due process of reforming the 

said laws. The paper will be based on a qualitative and doctrinal study, and will 

be interpretive, based on the existing data put forth. 

 

GENDER EQUALITY IN PERSONAL LAWS 

 

During the period of colonization, the British found it difficult to implement 

their laws in India, and had eventually given up in favour of upholding the 

convention of religious personal laws. These personal laws coexist with the 

legislations enacted, and in case of a dispute, the personal law will persist over 

the legislation. This was done mainly to conserve the ideas of religion. Several 

personal laws came into existence from various sources like Vedas, Upanishads, 

Smritis, Shrutis for the Hindus, and Holy Qur’an, Hadith, Ijma, Qiyas, Ijtihads 

and customs for Muslims; the Holy Bible, Anglo Saxon Jurisprudence for the 

Christians, and the terms of the King for Parsis.  

 

The personal laws, as they were, made it seem as though women were 

subordinate to men, and therefore justified certain norms imposed on curbing 

their individuality. The same is reflected in matters of a patriarchal society, 

domestic violence, and marital endowments. the Acts aforementioned do not 

hold good as there is a clear gender bias, wherein a women’s interests are placed 
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second to that of men. It is one of the striking features that in most of the 

Personal Laws, women have been discriminated against. It is an uphill task to 

get equal rights for women when the country vests its very powers in religious 

laws that are inherently discriminatory. 

 

Muslim Law: In the Muslim Law, women are held of regard, and are given the 

highest dignity; however, the various interpretations of the sacred texts have 

made it biased and unfair for women. Islam is the very first religion to have 

recognized women as individual entities, and put them on par with men. 

Women were also given the same rights that a man had, and were respected for 

their individuality. The first laws of Property, Marriage, Divorce, Maintenance 

and Inheritance were first enshrined under the Muslim Law, as it was the most 

revolutionary of all. Prophet Muhammed (Peace be Upon Him) affirmed that 

the status of a woman is not less than a man’s, and that they must be granted 

with financial and spiritual independence. A declaration in the Holy Qur’an 

elevated the status of a woman to that of men. “And women have rights similar to 

those against them in a just manner”3 “This verse is a revolutionary declaration of gender 

equality.”4 Maulana Abul Kalam Azad also said that the provisions of the Sharia 

law must be made to be consistent with this declaration compassed in the Holy 

Qur’an which is the source of the Muslim Personal Law.  

 

“O Mankind! Reverence.. 

…Reverence God, through whom Ye demand your mutual rights, and reverence the wombs 

that bore, for God ever watches over you” - Holy Qur’an 

 

 In this regard, Muslim laws were most modernized and consistent with Right 

to Equality. However, in a male-dominated society, the same provision 

challenged the unquestionable authority that men ‘naturally’ had, and therefore 

were opposed to the idea that women be made equal to them in any regard. This 

can be substantiated by the age of marriage, rights of inheritance, and provisions 

for polygamy in the Muslim Law. 

																																																								
3 See Holy Qur’an, Surah Al-Baqarah, 2:228. 
4 As said by Maulana Abul Kalam Azad, a noted commentator. 
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Hindu Law: Similarly, according to the ancient scripts of Hinduism, females 

were created so as to accompany men, procreate, and assist in prolonging the 

lineage of the family. “There are references to women Sages and Saints in Vedas and 

Upanishads who were greatly revered for their religious and spiritual wisdom. Hindus have 

elevated women to the level of divinity.”5 Earlier, before the enactment of the Hindu 

Marriage Act, 1955, the status of women was derogatory, and their consent and 

well-being in the marriage was close to being immaterial. It was after the 

enactment of this law that due changes were made to the same to curb most of 

the biased provisions. As per the famous jurist Manu, “..women should never be free 

for her willful separation stains her husband’s family”6 Before the enactment of the Act 

aforementioned, women were considered to be the property of their fathers, 

and could be given to the groom as “kanyadaan”7 where the consent of the girl 

was immaterial. Child marriages were also very prevalent during that time, as 

women were considered to be made for the sake of procreation. To eliminate 

such orthodox customs, several reforms were brought in to be taken up Hindu 

Marriage Act, 1955. 

 

Parsi Law: Though the Parsi community records over 95% literacy rate8, the 

inheritance laws of the religion, like all other personal laws, are biased against 

women. Several members of the Parsi community opposed a reform of certain 

marriage and property laws that prohibited their marriage outside the religion 

and granted no ancestral property rights to women marrying outside the 

religion.9 The same, however, have been addressed by the Hon’ble Supreme 

Court in recent judgments.10 

 

Christian Law: The initial status of Christian women under Indian Divorce 

Act, 1869 will also be scrutinized from this perspective. Flavia Agnes’ “work on 

																																																								
5 Bansi Pandit, “Explore Hinduism”, Heart of Albion Press, England, p.117, (2005). 
6 Manu, Chapter V, Pages 148 to 150. 
7 See RK Agarwal, Hondu Law, Central Law Agency, Allahabad, Page 34. 
8 As of 2001 Census of India. 
9 Mehak, “Parsi Personal Law”, (June, 2020), https://lawsisto.com/legalnewsread/NTgxMQ==/Parsi-Personal-Law 
(last visited on August 24, 2020). 
10 VN Muralidharan, “Women’s Religious Rights After Inter-Religious Marriages”, SCC Online, 
https://www.scconline.com/blog/post/2018/02/28/womens-religious-rights-inter-religious-marriages/ (2018) (last 
visited on August 24, 2020). 
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law and gender inequality interweaves numerous perspectives into a meaningful whole”.11 The 

Christian law is summed in all three, Indian Christian marriage Act, 1872, Indian 

Divorce Act, 1869, & Concert Marriage Dissolution Act, 1936. The roots of 

Christian Law were also deeply embedded in the patriarchal beliefs, despite the 

quote from the Bible, “there is neither Jew or Greek, Slave not free, male or female, for 

you are all one in Christ Jesus”12, however, the same did not remain when the 

patriarchal wave circled the globe. This is evident in the previous provisions 

wherein ‘cruelty’ and ‘desertion’ were not available to women as grounds for 

divorce, and strict orthodox methods of the Roman Church were being 

imposed upon them.  

 

The gist of the gender inequality doesn’t suffice the history of turmoil and 

countenance faced by women. The bigotry and patriarchy, though not inherent 

in the Hindu, Muslim, Parsi or Christian Personal Laws, have been cultivated to 

culmination by the severely male-dominated society and the lack of 

representation for women. From above, it can clearly be inferred that even 

though the religious scripts provide for equality, it is due to the 

misinterpretation that women are faced with bigoted practices. The same led to 

a full-swing wave of feminism that occupied the minds of most women in the 

country, and led to several reforms backed by women groups all across the 

country. 

 

REFORMS BROUGHT-IN BY THE FEMINIST GROUPS IN INDIA 

 

The feminist groups in India have made it a point to duly try to address the 

same, in order to bring about reforms that re-draw the personal laws in a more 

equitable way rather than to seek a complete striking-off of the personal laws. 

For instance, the Muslim women, while fighting for their rights in the cases 

against Triple Talaq strongly believed in the authority of the Holy Qur’an but 

not the way it was interpreted as to favor the men. They claimed that many 

																																																								
11 Amrita Shodhan, “Women, Personal Laws and the Changing Juridical Practice”, Page 1259, Economic & Political 
Weekly, Vol 32 No 15, pages 1259-1261, published on https://www.jstor.org/stable/4409145 (last visited July 
29,2020). 
12 The Holy Bible, Galatians 3:28. 
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rights inherent in the Qur’an for the women have been conveniently side-

stepped and have been interpreted in a way so as to give power to a patriarchal 

system, as in other personal laws as well. It was argued by the feminist groups 

that bringing about such facets of the personal laws was in clear violation of 

Article-14.  

 

“The overall feminist critique of the personal laws-that personal laws are gender discriminatory- 

has remained the same.13 The feminist critique of personal laws is part of a broader set of 

scholarship that deals with legal norms from a critical feminist perspective or that engages 

critically with Indian women’s situation in the broader sociolegal conditions under which they 

lie”.14 Religious personal laws are one of the root sources of gender based 

discrimination, and feminist groups seek to bring out reforms to make the 

personal laws more accommodating. A similar wave of feminist-based reforms 

has also impacted the Christian Personal Laws in the areas of marriage and 

divorce. The context of feminism in India is different from that of the western 

world. Unlike the western world feminism, the feminists in India focused more 

on preserving the secularism of all while removing those provisions in personal 

laws that degraded the rights of women. The feminists’ approaches have come 

a long way in providing for equitable rights for women, and can be traced down 

to the early 1800s. The same has also been instrumental in developing personal 

laws to fit the mould of the current social needs and circumstances. 

 

As Agnes Flavia very well quoted, “UCC would inadvertently situate minority women 

in an antagonist relationship against their own communities”15. To continue to preserve 

the diversity in India, an optional, gender-just egalitarian code cannot be 

introduced just yet. Though the idea of implementing UCC is in the books, I 

believe it cannot be brought in, owing to the secular nature of India, which 

would be violated if people weren’t given the right to practice their religion. 

Feminists of the previous generations believed in the unification of personal 

																																																								
13 Tanja Herklotz, infra at 39. 
14 Literature Work on Feminism and Social Identity by:Rajeswari Sunder Ranjan, “The Scandal of the State: Women, 
Law and Citizenship in Postcolonial India”, Duke University Press, (2003). 
15 Flavia Agnes, “Family Law Volume I: Family Law and Constitutional Claims”, 1st Edn., Journal of National Law 
University of Delhi, (July 30, 2018). 
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laws, the activists of today believe that gender equality is compatible with 

religious laws and practices with reforms, and argue that if UCC were to be 

implemented, the very basis of rights under Article 14 & 15 would be violated. 

Some landmark instances of reforms brought in by the feminist groups to 

amend religious personal laws are enlisted and elaborated upon hereunder. 

 

The feminist movement in India started off at a very early stage, during the 

revolts to prevent Sati. Feminism had a major impact on reforming the personal 

laws and kick-starting the women’s movement in India.  

 

The same inspired the Muslim women to voice out with the help of All India 

Muslim Personal Law Board, whilst being backed by the fact that “religion, 

feminist politics, and the question of women’s rights need to be understood that the intention 

between minority rights and women’s rights is accounted for.”16 ‘Bharatiya Muslim Mahila 

Andolan’ was one such movement where women revolted against the domestic 

violence and the biased personal laws. Some of the first issues that were brought 

into picture were triple talaq and polygamy, which were addressed by the gradual 

reception to the movement.  

 

In one of the older cases, Bhikaji v. Rukmabai17(1885), wherein the woman was 

a feminist who went on to be a practicing doctor, was faced with a suit for 

restitution of conjugal rights. Being the fierce fighter, she fought the case, 

highlighting the fact that she was given into child marriage, and was therefore 

not liable to be fulfilling any conjugal obligations. Rukmabai received support 

from several eminent people, for indicating courage to interfere with traditions18 

This case majorly influences the adult suffrage activists who went on to found 

‘The Rukmabai Defence Committee’ to raise funds for her, eventually leading to the 

development of ‘Age of Consent Act’ of 1891; though it had only changed the 

age of consent to 12 years from 10, it acted as a stepping stone to several cases 

																																																								
16 As noted by Zoya Hasan, “Gender, Religion and Democratic Politics in India”, Third World Quarterly, Vol 31, pp-
944-950, (2010). 
17 Bhikaji v. Rukmabhai 1885 ILR 9 Bom. 
18 Latest Telegrams, The Express & Telegraph, January 1888, Page 21, https://www.telegraphindia.com/ (last visited 
on August 3, 2020). 
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that took place in the later times, and brought up the Age of Consent to be on 

terms with the universal adult suffrage. Similarly, the social evil, Sati, was 

abolished by the enactment of the Sati Regulation Act, 1829. 

 

During the 1930s, Muslim Personal Laws witnessed a significant chain of 

reforms after the enactment of the Muslim Personal Law (Shariat) Application 

Act and Dissolution of Muslim Marriage Act, and provided for a more 

modernized approach towards the religious provisions. In addition to the same, 

seeing as there were no remedies for a Hanafi Muslim Woman to obtain a decree 

for divorce in court, several Hanafi jurists interpreted that it would be 

permissible for a Married Hanafi Muslim woman to get a decree for divorce 

under S.2 of the Muslim Personal Law (Shariat) Application Act. 

 

Hindu laws pertaining to inheritance of property in certain school were biased, 

which lead to the enactment of Hindu Women’s Right to Property Act, 193719 

and Hindu Women (Removal of Disabilities) Act, 1946. The progress was 

gradual, from the transition to the Vedas, digests, and Upanishads to the 

modern laws. Before the amendments were brought in, the Hindu women were 

discriminated against in several aspects, especially in marriage. As per the 

Shastras and Vedas, marriage leads to a union of two people, which inherently 

means that the women became subordinates to men, and will not be considered 

as an individual person by themselves. Furthermore, the husband was allowed 

to marry multiple women, and the said women did not have a choice to end the 

marriage. It was after the recognition of women’s rights in the mid-1900s that 

the Hindu Marriage Act, 1955 extinguished and struck down most of the 

patriarchal provisions. Several changes brought in by the said Act reduced the 

inequality to a major segment. 

 

The Dowry Prohibition Act, 196120 was also enacted after recognizing that several 

women were dying due to dowry harassment. Dowry, a payment on behalf of 

																																																								
19 Dr.SathiyaBama & Dr N.Neela, “Hindu Women’s Right to Property Act, 1937- A Study”, ShanlaxJournals, Vol.1(4), pp.1-
6, (April, 2014). 
20 [Act No. 28 of 1961]. 
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the bride during marriage, is an inherent concept in the Hindu Personal Law 

which turned out to be extremely discriminatory and was also leading to 

domestic violence, soon after which, the feminist groups took it up and 

conducted campaigns to curb the same, after which the legislation was passed. 

 

In Mohd. Ahmed Khan v. Shah Bano Begum21 the matter of maintenance was 

brought up; and in 1974, S.125 of the Criminal Procedure Code incorporated a 

provision which made it mandatory for the Muslim husband to support their 

ex-wife beyond the prescription of iddat period, until she is able to support 

herself. This case however did not stop here but progressed onto the creation 

of Muslim Women (Protection of Rights on Divorce) Act, 1986 which struck down the 

conservative part of the previous laws and provided for alimony beyond the 

period of iddat. This provision of the Criminal Procedure Code is applicable to 

both women and children, irrespective of their religion or caste. 

 

At the beginning of 1980s, feminism took form in India, during which time civil 

liberty movements took a wide splurge, and a fight for human rights had begun. 

As this took swing, many groups understood the importance of reforming 

women’s rights. This period witnessed a rapid growth of women’s groups from 

towns and cities alike, who were campaigning for awareness regarding the same. 

“Feminist campaigns brought women’s issues into public view through a multi-pronged strategy 

that included media exposure, strategic litigation, case work, public protests, consciousness and 

awareness raising at the local and national levels, and lobbying for changes in the law.”22 

 

In the case of Mary Roy v. State of Kerala23(1986), the Court held that the gender-

based discrimination with regards to inheritance do not hold good in case of 

Syrian Christians, even though the main question was not in the same lines. This 

judgment led to the impending affirmation of women’s rights in religious 

personal laws. 

 

																																																								
21 Mohd. Ahmed Khan v. Shah Bano Begum 1985 SCC 556. 
22 Elizabeth Mayer, “Feminist Advocacy, Family Law and Violence Against Women”, Routledge, p.315, (2018). 
23 Mary Roy v. State of Kerala  [1986 AIR 1011]. 
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Furthermore, owing to a drastic rise in the number of female feticide due to 

orthodox religious beliefs, the feminist groups resorted to a widespread 

movement against the pre-natal sex determination. Consequently, after the case 

of Centre for Enquiry into Health and Allied Themes v. UOI24, the Pre-natal Diagnostic 

Techniques Act, 1994 which was not being implemented effectively was 

deliberated upon, and the Supreme Court made all and any form of sex 

determination techniques illegal and punishable by law.  

 

In 1995, in the case of Mary Zachariah v UOI25 where the court initially denied 

divorce to the women on the grounds of cruelty or desertion, corrected itself 

after the feminist groups, religious segments and two prominent churches 

voiced out against it, and considering the validity of the Constitutional Provision 

to Right to Life and Liberty, upheld the aforementioned grounds for divorce. 

 

The third-wave feminism spread fast, and feminist groups were fighting for an 

equal status of the society when in 1999 the case of Githa Hariharan v. Reserve 

Bank of India26was filed wherein the petitioner was denied the place as a guardian 

of her minor son, as the father was the natural guardian, and therefore the relief 

bonds in the name of her child can only be executed in the fathers’ name. This 

case came into the public eye, just as many women were beginning to fight for 

their rights and thus received major recognition; the Supreme Court, keeping in 

mind the provisions of the Constitution interpreted the provisions so as to grant 

equal status to both the mother and the father to be the natural guardian of the 

child. 

 

There have also been certain changes in the Christian and Parsi Religious Laws; 

the latter is covered by The Parsi Marriage and Divorce Act, 1936, which was 

amended from time to time to be on par with the changing social needs and 

circumstances, in addition to judicial approach towards the same. However, 

there have not been many changes made in regard to property inheritance 

																																																								
24 Centre for Enquiry into Health and Allied Themes v. UOI [WP No 301 of 2000]. 
25 Mary Zachariah v UOI (1995) 1 Ker LT 644. 
26 Gita Hariharan v. Reserve Bank of India  [AIR 1999 2 SCC 228]. 
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intestate, due to the community’s fear of losing their sanctity in case of inter-

faith marriages, as they are already very less in number. There have been reforms 

brought in to the Christian personal laws through the Indian Divorce 

(Amendment) Act, 2001, which provided for equal grounds to both men and 

woman for the purpose of divorce. Not just that, but it also “a. Made Divorce 

available to men and women upon mutual consent b. removed the requirement of high court 

confirmation of lower court divorce decrees, c. increased alimony entitlements d. removed the 

punitive approach to adultery that authorized transfer of the property of adulterous women to 

their husbands or children.”27 

 

In 2005 a reform was introduced under the Hindu Succession Act,1956 which 

provided for the female children to be equal coparceners, which recognized the 

equal right of women to own property. 

 

The feminist wave was strong and women’s rights were being prioritized, after 

constant support from the feminist groups and surveys on domestic violence 

towards women, The Protection of Women from Domestic Violence Act, 2005 was 

enacted in October, 2006. Domestic violence was defined in this Act for the 

very first time, addressing mainly the thousands of suffering women. The main 

intent of this was to jab the patriarchal trajectories that have seeped into the 

homes of women, wherein they were being domestically abused, without any 

available remedy against it. In forthcoming cases, the Courts have interpreted 

the word ‘matrimonial’ relationships as ‘domestic’ relationships so as bring 

within the scope of the enactment even those couples who were not married 

but were living together.  

 

In another case28, the Petitioner, who was a rape victim, filed a petition to abort 

her fetus which was diagnosed to be abnormal. Earlier, as per the Maternal 

Termination of Pregnancy Act, a fetus could not be aborted after 20 weeks, as 

killing of fetus was considered to be equal to killing a child. However, in this 

case, the Supreme Court held that the life of the mother is more important than 

																																																								
27 Supra at 15, page 317. 
28 X v. UOI [WP(C) 593 of 2016]; also see Meera Santosh Pal v. UOI [WP 17 of 2017]. 
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that of an unborn child (24-week-old fetus), and granted permission to the 

victim to abort the pregnancy.  

 

Recently, the issue of triple talaq got wide recognition from women groups all 

across the country, especially Muslim women welfare groups. It was brought up 

in the case of Shayara Bano v. UOI29 that triple talaq being granted constitutional 

validity is intertwined with the implementation of UCC30 but eventually, the 

majority of the bench held triple talaq to be unconstitutional. The Holy Qur’an, 

as opposed to common belief, prescribes to avoid hasty divorces,31but the way 

in which it was being implemented was clearly discriminatory, and allowed the 

men to grant divorces by uttering the word three times orally, in written, or 

through electronic-media, which lead to serious chaos for the Muslim women. 

Though it was also opposed by large sects of the community, and was followed 

by a lengthy discussion, The Muslim Women (Protection of Rights on Marriage)Act was 

introduced in 2019, whereby, it made all forms of triple talaq illegal with 

punishment of up to three years in jail. 

 

The entry of menstruating women into the holy temple of Sabarimala was 

restricted by the High Court of Kerala in 1991, which on the face of it is 

discriminatory. In 2018, after multiple outcries and petitions from the women 

groups, the Supreme Court lifted the ban on the entry of women into the 

sanctum sanctorum, and held that despite being based on a firm religious belief, 

the same is violative of Right to Equality, and is therefore unconstitutional.32  

 

Rukhmabai’s case, Shayara Bano’s case and Shah Bano’s case are the dynamic 

examples of the reforms introduced by feminism, given that they were not just 

revolutionary but have also uplifted several struggling women. The feminist 

groups and orthodox religious laws have always been at odds, but the feminists 

do not see the personal laws as an enemy, rather they believe that amendments 

																																																								
29 Shayara Bano v. UOI, WP No 118 of 2016. 
30Unknown, Article on Triple Talaq, The Times of India, (May 13, 2017) 
https://timesofindia.indiatimes.com/topic/Triple-Talaq (last visited on July 30, 2020). 
31 Harald Motzki, “Marriage and Divorce”, Encyclopaedia of Qur’an, page 279, (2006). 
32 Indian Young Lawyers Association v. State of Kerala, WP No 373 of 2006, para 32. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|15 

made to them would result in a better acceptance of the laws by the women of 

the country. Irrespective of the community, all women need to have basic rights 

and liberties and the same cannot be taken away from them in the name of 

religion, and the same must be granted to them. 

 

ISSUES STILL PREVAILING IN THE COUNTRY 

 

Despite the continuous struggle, some aspects concerning gender-injustice still 

prevail in the personal laws of India. The process of amending the laws is a 

lengthy one and it is also very challenging to bring about the same. This unit of 

the paper will trace out the still prevailing personal laws that are gender-biased 

or discriminatory against women. It shall include Hindu Succession Laws, 

Guardianship laws, Parsi Laws, Divorce Laws, etc. and how they discriminate 

against women, even in a world that has progressed well and is moving forward. 

The study will elaborate upon specific laws enshrined in the Hindu & Muslim 

Personal Law, and general laws in Christian and Parsi Law that act as a 

hindrance towards achieving gender equality, segregating between different 

personal laws as hereunder- 

 

Hindu Law- As per the Hindu Law, a woman’s right to adopt, maintenance 

laws, right to living in a house, widow’s property rights, succession rights and 

differences feature certain provisions that are in clear conflict with gender 

equality; the provisions of Mitakshara deprived a Hindu daughter of her parental 

property and inheritance.  

 

• Widow’s Rights: When it comes to the property rights of a woman, she 

can only inherit the property from the husband upon his death, and even 

then, the husband has an unopposed right to transfer his property to 

anyone other than the wife. A woman can be maintained by the father 

of the husband, in case of death of her husband, unless she remarries. 

• Inheritance of Property: In a general manner, male children acquire a 

share in the property soon after their birth, as a right. The female 

children, however, do not have such a right, wherein it is evident that 
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such personal laws are discriminatory. However, this was soon changed 

by the enactment of The Hindu Succession (Amendment)Act, 200533, 

whereupon female children are on par with the male children with 

regards to succession of property. However, the said laws are not 

exhaustive, given that in a predominantly male-dominated society, it is 

quite possible that the women will be left with little to no property if 

their male counterparts execute a will in favor of the male children of 

the family. 

• Right to Adopt: A woman in Hindu Law doesn’t have a right to adopt 

a child, that is, she cannot adopt a child without the consent of her 

husband, when they are married. In the case of Malti Ray Chowdhury v. 

Sudhindranath Majumdar,34 the Court held that though there was a valid 

ceremony for adoption, the adoption cannot be construed to be valid 

since it was done by a woman. “Adoption has to be taken factually or legally 

by the male in case of marriage, and not by the wife. In other words, wife has no 

capacity to adopt even with the consent of her husband.”35 

 

Muslim Law: In Muslim Law, the provisions relating to age of marriage, 

witnesses to marriage, Mahr, polygamy, the reason for marriage, maintenance 

and succession are all the provisions that factor-in gender discrimination to 

some extent. ‘Shari’ah’, otherwise known as ‘path to be followed’ refers to the 

provisions of Islamic Law. The main source of the Islamic Law is the Holy 

Qur’an, which is further aided by other scriptures. 

 

 Islam is a religion of peace and serenity which does not explicitly discriminate 

between men and women, therefore, many women argue that the provisions of 

the same are interpreted in a way as to make them subordinate to men. For 

instance, the following aspects are considered: 

 

																																																								
33 Hindu Marriage and Adoption (Amendment) Act, [Act 39 of 2005], 2005. 
34 Malti Ray Chowdhury v. Sudhindranath Majumdar AIR 2007 Cal. 4 : (2007) 1 Cal LT 323 HC. 
35 Ibid. 
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• Polygamy: In Islam, a man can marry as many as four wives, whereas, a 

woman can marry only one. In a case she marries more than one man, 

she will be liable under §494 of the Indian Penal Code36, which provides for 

bigamy. 

• Witnesses: Under the Sunni School, a marriage ceremony must be 

performed in the presence of two male witnesses or one male and two 

female witnesses.  This is a clear sign of gender disparity. 

• Age of females for marriage: Under this law, a woman can get married 

after she attains puberty, or after attaining the age of 15 years.37 

• Maintenance, Marriage & Divorce: “A Muslim Marriage called Nikah is not 

a sacrament but a civil contract made for the purpose of procreation. Consent of the 

bride and the bridegroom is the basis of this contract”38 In all, a girl cannot be 

forced into marriage. However, when it comes to repudiation of 

marriage, only those women who can support themselves choose this 

recourse, as the maintenance laws are not consistent with the interests 

of women. Under this law, a woman is entitled to maintenance only till 

the expiration of Iddat period, and not longer than that. 

• Property Rights: Before the enactment of the Shariat Act, 1937, Muslim 

women, like Hindu women, were subjected to serious discriminatory 

laws. Under this, there is an existence of a provision for equal 

inheritance rights to both males and females; however, the shares of the 

same differ drastically in the sense that a woman’s share is half of that 

of a man’s; it is a manifestation of the inequality that women are 

subjected to. 

 

Parsi & Christian Law: The laws pertaining to property and inheritance in the 

Parsi law are still very one sided, and there is no equality in the status of men 

and women in this regard. The inheritance and succession rights in the Christian 

Law are more favourable to the men, to this date. 

 

																																																								
36 [Act 45 of 1860], §494. 
37 Justice J Padriwala in Yunusbhai Usmanbhai Shaikh v. State of Gujarat, 2015 SCC Guj 6211. 
38 As held in Amina v. Hassan Koya; 2003 6 SCC 93. 
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“All personal laws contain aspects that discriminate against women39; the feminist critique of 

personal laws is part of a broader set of scholarship that deals with legal norms from a critical 

feminist perspective or that engages critically with Indian women’s situation in the broader 

socio-legal conditions under which they live.”40 The societal issues faced by the women 

are several in number, and are not always a result of religious personal laws; for 

instance, despite several reforms as aforementioned, the issue of Dowry and 

Child Marriage are still very prevalent in India, in the sense that in cases where 

the family of the girl is not well-educated, she will be married off at a very young 

age, and the parents will find themselves in the need to arrange for Dowry to 

facilitate the marriage of the girl. The aforementioned are only the explicitly 

biased provisions of the personal laws, in the sense that there is a very strong 

underlying situation to the same wherein, despite the various enactments and 

reforms, several women are still being subjected to orthodox religion based 

regulations, which are inconsistent with the principles of the modern law and 

the Universal Declaration of Human Rights. 

 

REFORMS THAT MUST BE BROUGHT-IN TO MITIGATE 

GENDER DISPARITY IN PERSONAL LAWS 

 

From the study, it is evident that though the personal laws underwent several 

changes from the time of their inception, there are still some provisions existing 

that are not on par with the current status of the society. Most people argue that 

the only way to completely end discrimination based on the religious personal 

laws is by the implementation of Article 44, which provides for Uniform Civil 

Code. It is argued that the implementation of UCC is provided for in the DPSPs 

and will be instrumental in integrating the society, to remove the unequal 

trajectories. It is said that the Founding Fathers of the Constitution considered 

UCC as a tool to bring about unity, and merge all religious categories into the 

mainstream.41 Though UCC sounds like an ideal method to curb discrimination 

																																																								
39 Tanja Herklotz, “Law Religion and Gender Equality: Literature on the Indian Personal Law System from a Woman’s 
Perspective”, page 254, (2017) https://www.tandfonline.com/doi/full/10.1080/24730580.2018.1453750 (lastvisited 
on- August 10,2020). 
40 Rajeswari Rajan, “The Scandal of the State: Women, Law and Citizenship in Post colonial India”, Chapter III, Duke 
University Press, (2003). 
41 Latha Iyer, “Is it Time to Bring in UCC?”, SV Exclusive, (August, 2017) (last visited on August 24, 2020). 
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based on gender, it is not as simple to implement it, especially in a country like 

India. Under UCC people of all religions will have the same civil code, which as 

of now is not implemented nationally42, given the complexity and sensitivity of 

personal laws. It would additionally mean that the people would have to defer 

from the provisions of their religious scriptures, which is a huge leap, and causes 

its implementation to be a difficult task as of the current circumstances. This is 

the reason why most feminist that fight for equality in religious personal right 

are not against the very idea of it, but recommend amendments to remove the 

provisions that are unreasonable and inconsistent with equality.  

 

Apart from the implementation of UCC, the following are the suggestive 

reforms that must be brought in, to ensure the conservation of the Rights 

guaranteed under Article 14 & 15: 

 

Ø The Law Commission of India, instead of concentrating on constantly 

amending the personal laws must concentrate on the plurality of laws 

so as to put an end to the social discrimination against women. 

Ø It is not correct to say that the provisions of the Holy Qur’an warrant 

for an unfair method of divorce in the form of triple talaq when the 

Books clearly suggest an equitable method, which several people fail to 

follow. Provisions like these must be strictly considered so as to 

minimize the risk of the scriptures being wrongly interpreted to the 

disadvantage of women. 

Ø As inferred from the issues that are still prevailing, women must be 

granted equal inheritance rights as their male counterparts, and their 

position in the succession laws must be equal to that of men, any 

discrimination based on any religious reasons is violative of the 

provisions of the constitution, and is therefore unconstitutional. 

Ø Widows should be able to claim all such benefits as that of a legal heir, 

upon the death of their husbands, as they are duly entitled to the same.  

																																																								
42 Krishnadas Rajagopal, “What is the Debate on UCC all about?”, The Hindu, (September 9, 2018) 
https://www.thehindu.com/news/national/what-is-debate-on-uniform-civil-code-all-about/article24903560.ece 
(last visited on August 24, 2020). 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|20 

Ø Women must also be given the right and choice to continue to live in 

their matrimonial home after the marriage 

Ø All women from any community or religion must be entitled to 

maintenance from their husbands after divorce. 

Ø In case of Polygamy in Muslim Law, it must be ensured that the interests 

of the previous wives are conserved, and that they have equal rights on 

the estate of the husband as the others. Furthermore, women must also 

get an equal share in the property. 

Ø Women should not be discriminated against by putting up a religious 

front, and must be granted the same place as men in issues like marriage, 

divorce, pilgrimage, inheritance, child custody. 

Ø Laws governing Divorce, Marriage, Child Custody and the like must be 

reformed in order to keep them on par with the ever-changing social 

requirements, so as to not render them discriminatory.  

Ø Women’s Studies Units must be established to monitor the oppression 

faced by women, and must be required to come up with reforms to 

mitigate the same.  

Ø With the implementation of such suggestive reforms, the gap between 

the manifesto of the feminists and personal laws can be bridged. 
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CONCLUSION 

 

“Women have always been discriminated against and have suffered and are suffering 

discrimination in silence. Self-sacrifice and self-denial are their nobility and fortitude and yet 

they have been subjected to all equities indignities, inequality and discrimination”43 So far as 

the Feminist Groups are concerned, their role has been revolutionary in 

bringing many discriminatory practices to an end. It was the feminist groups 

that drew attention to several such issues, and my means of campaigning and 

spreading awareness were able to get the attention of the Hon’ble Courts, State 

Legislatures and the Parliament, which in turn helped curb the discriminatory 

practices and brought in reformatory laws. It is the most efficient example of 

social and legal reform going hand-in-hand. 

 

Feminist groups are trying to free personal laws from the claws of patriarchy, 

and are coming together as a single unit to fight back against the unreasonable 

and oppressive provisions. The phenomenon is not a new one, and gender 

parity has been in the books for a long time. Women should be encouraged to 

not be dependent, and must inculcate the methods of gender equality and being 

independent rather than learning to be a subordinate to men. From the study, 

the conclusive outcome is that as of the current day, there are several such 

provisions in the personal laws that are widely discriminatory and grant a 

secondary status to women as opposed to men. Even without the 

implementation of UCC, the personal laws can prevail without causing hurdles 

to the growth of women, by bringing in necessary changes. The conceptual issue for 

legal scholars is to develop arguments that gender and religious autonomy can coexist.44 With 

the help of education, awareness, social and legal reforms together, the personal 

laws can peacefully coexist with the wide spreading need for equality.  

 

I believe that in the given scenario of the country, the implementation of the 

Uniform Civil Code would ultimately be a herculean task. India, as a secular 

																																																								
43 Monica Chawla, “Gender Justice- Women and Law in India” Deep&Deep Publications, New Delhi, (2006); as said by 
Justice K Ramaswamy. 
44 Archana Parashar,  Gender Inequality and Religious Personal Laws in India, The Brown Journal of World Affairs, 
Vol 14, Page 111, (2008). 
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country, treats all religions equally; however, a majority of the population is 

extremely sensitive towards the notion of having to give up their religious 

personal laws for a uniform code, therefore causing hindrances to the smooth 

implementation of the same. The phrase “unity in diversity” rightly captures the 

essence of India; in that, the citizens are governed by the supreme law of the 

land, i.e. the Constitution, while also being able to exercise and express their 

religious beliefs and practices, provided that such practices cannot, under any 

circumstances, deprive another of their rights.  I am of the opinion that the 

personal laws have evolved significantly, and although there is much scope for 

improvement, an active participation of the judiciary in the same would facilitate 

seamless personal laws in the league of gender-based discrimination.  

 

Personal laws are inherently discriminatory and from the paper, the consistent 

efforts of several groups have abolished many such laws. The current progress, 

however slow, is extremely significant, and has opened an arena of 

opportunities, and an elevated platform for women’s rights and interests. The 

Courts play a prominent role in reforming unsound laws, in that, the 

intervention of judiciary along with pro-active involvement of the social 

workers and relevant committees, such discriminatory laws can be traced down 

and eventually be eradicated. It is essential that the laws based on religious 

scriptures be reevaluated and re-written to ensure that the rights of the women 

are not being side-stepped. In today’s world it is especially relevant in the 

matters of family, including divorce, child custody, adoption, inheritance and 

succession.  

 

Furthermore, for the intricate issues of the personal laws to be shed light upon, 

it is essential for everyone to first be aware of the same, which can be achieved 

by active campaigning, forming committees to evaluate such provisions, and 

conducting workshops. In the new age, with information available at a tap of 

the finger, it has become tremendously convenient to share and discuss ideas; 

consequentially, it also provides a wide, rapid platform to the citizens to voice 

out against such discriminatory provisions and bring into focus the eventual 

disparities caused by it. By being aware and acting against discrimination of any 
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kind, one can contribute towards bringing about sustainable laws while retaining 

religious sentiments and values. The study can be concluded with a remarkable 

quote by Justice Sujata Manohar, “it is easy to eradicate deep seated culture values or to 

alter traditions that perpetuate discrimination. It is fashionable to denigrate the role of law 

reform in bringing about social change. Obviously, law, by itself may not be enough, law is 

only an instrument; it must be effectively used. And this effective use depends as much on a 

supportive judiciary as on the social will to change. An active social reform movement, if 

accompanied by legal reform, properly enforced can transform society. And an effective social 

reform movement does not need the help of law and a sympathetic judiciary to achieve its 

objectives”45	

																																																								
45 As said by Justice Sujata Manohar. 


