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ARTIFICIAL INTELLIGENCE AND 

INTELLECTUAL PROPERTY RIGHTS- 

EMERGING ISSUES 
-PRADYUM CHAUDHARY* 

 

ABSTRACT 

 

Artificial Intelligence (AI), a term first coined by John McCarthy in 1956, is the ability of a 

machine to behave like human beings. It is the intelligence of a programmed mechanism that 

puts itself on the same pedestal as human beings stand today. Of course, with its development 

of late, it has put before us several questions as to its essentiality, its impact on IPR, and its 

other consequences in our day-to-day lives. In today’s world, Artificial Intelligence seems to 

have a huge impact on Intellectual Property Rights. It is now rather conspicuous to us that 

they are both interconnected and, to some extent, interdependent, too. By the end of the 20th 

century, the world faced augmentation in the questions as to the legal ownership, in case AI 

created another entity. As a consequence, it brought about multiple waves of change in the laws 

relevant to Intellectual Property. If a machine with AI creates another entity subjected to 

copyrights or patents, the legal ownership can go to either the creator of the machine, or the 

machine or both of them. There can also be another solution to that by letting the entity created 

remain in the public domain. Nevertheless, all the mentioned ways of deciding the legal 

ownership of the creation of AI have some demerits, along with their merits, in some way or 

the other.  

 

If the legal ownership is given to the creator of a machine, it will undoubtedly encourage his 

Endeavour, attracting more and more efforts in the field of Artificial Intelligence. However, 

most of the times, it is seen that programmers themselves aren't completely aware of the 

functioning of their algorithms responsible for the creation of new entities. In a case as such, it 

may be morally wrong to say that only the creator of a machine is entitled to hold the patents 

or copyrights. The option of joint ownership seems to be one of the best ones, but it has its own 

implications and intricacies. Joint ownership always attracts a large number of other 
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stakeholders, such as the provider of AI, the trainer of AI, and the users themselves. Therefore, 

this, in turn, has its own demerits along with some of its striking merits.  

 

The last option debated generally is that of leaving the creation of a machine in the public 

domain itself. The positive of it is that it will serve society with users not caring about copyrights 

or patents at all; but on the contrary, it will not serve in boosting the incentives of the creators, 

or programmers. It may result in the depreciation of creativity, creations, and creators as well.  

 

There is no doubt that the change in the latest trends of AI is going to change the future of 

Intellectual Property Rights as well.  

 

Keywords: Conspicuous, Copyright Law, Artificial Intelligence, Intellectual 

Property Rights, Law, Patent, Patents Law, Author, Authorship, 

Owner, Legal, Legal Owner, Development, Machine.  
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INTRODUCTION 

 

With the advent of Artificial Intelligence (AI) in around 1956, there was a little 

speculation as to its augmentation seen in today’s date. It has come a long way 

from where it started, and there is still a lot to come about in the near future. 

Being a matter of simple calculations, AI has now turned into entities creating 

poetry, articles, songs and many other artworks. As a result of this development, 

there arise numerous intricate questions, as to credibility in case AI creates other 

entities or machines. “In the field of trademark outstate of the art AI technology 

is a major improvement that will create greater certainty for the development of 

new image marks and greater ease for monitoring potentially misleading or 

conflicting never registration,” said WIPO Director General Francis Gurry1  

 

Therefore, there are so far hundreds of arguments as to who should be the legal 

owner of the entities, artworks or machines created by AI. The world also seeks 

a wave of changes in the bodies of Intellectual Property Rights(IPR). The first 

part of this paper casts light on the interconnection between AI and IPR, as well 

as the nature of their existence. On the other hand, the second part puts before 

us a rough idea of the impact of AI on the patent laws of different nations. In 

the end, the paper concludes with suggestions in view of the complexity arising 

out of the amelioration in AI of late. 

 

WHAT IS ARTIFICIAL INTELLIGENCE? 

 

Artificial Intelligence, a term first coined by John McCarthy in 1956, is the ability 

of a machine to produce responses exactly similar to those of human beings2. It 

is the ability of a machine to work in a particular field as humans do, be it 

Literature, Science, or any other field of human intelligence. Consequently, 

machines are now capable of putting themselves on the same pedestal as human 

																																																								
1 WIPO Launches State-of-the-Art Artificial Intelligence-Based  Imagw Search Tool for Brands, WIPO,(Jul. 18, 2020, 
5 P.M.) https://www.wipo.int/pressroom/en/articles/2019/article_0005.html. 
2  Prof. Dr A.Lakshminath & Dr.MukundSarda, Digital Revolution and Artificial Intelligence- Challenges to 
Legal Education and Legal Research, Chanakya National Law University Law Journal,Volume 2 (2011-2012), (Jul. 5, 
2020, 5P.M.) http://bvpnlcpune.org/Article/Digital%20Revolution%20and%20Artificial%20Intelligence.pdf 
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beings stand today, learning all the while through the data fed to them. They are 

now able to write, sing, research and innovate. However, this capability of 

machines got into limelight only at the end of the 20th century, when more than 

half the world started looking upon it as a boon from the future. On the other 

hand, there always remained a group against the rise in the development and 

execution of AI, regarding it as a threat to the natural order of the world. 

 

At the outset of the 21st century, there arose many questions as to the originality 

of the creativity of a machine based on programming. To test the same, Alan 

Turing came up with a test called the ‘Turing Test’.3According to this test, AI 

machines showed intelligence if the responses given out by them were 

indistinguishable from human responses. Nevertheless, in it, the users had to 

converse with their machines only in a text format. The test worked for a couple 

of decades, but because of its limitations of being able to work only in a text-

format, it was only a little successful. The World Intellectual Property 

Organization (WIPO) later on acknowledged the existence of AI, categorizing 

it into three types—expert system, perception systems, natural-language 

systems.4 

 

In today’s date, we come across them all, around us. Expert systems are for 

specialized fields, such as those used for diagnostic analyses and for treatment. 

They became the cynosure of the world when one of them was denied the 

copyright to a work it produced. Perception systems, as the name suggest, 

perceive the surrounding around, and based on the sense of sight and hearing. 

They are basically used by topologists and environmental experts. Natural-

language systems are usually for the semantic analysis of a particular language. 

It makes the most of the available data as to the nuances of the diction, 

vocabulary and grammar of a language. All the three systems mentioned have 

been susceptible to the objections as to their credibility for their creativity. 

																																																								
3Alan Turing, Computing Machinery and Intelligence, MIND Vol. 59,  No. 236,(1950) (J Stor), (Jul. 18,2020, 
6P.M.)https://www.csee.umbc.edu/courses/undergraduate/471/spring19/01/resources/turing_computing_machi
nery_and_intelligence.pdf 
4A. Johnson-Laird, Neural Networks: The Next Intellectual Property Nightmare? 7 THE COMPUTER LAWYER 
14 (March 1990). 
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These objections, however, not only strengthened and augmented these systems 

but also put before us some of the best ways in which, we think, we can handle 

AI in the future. They have broadened the domain of Intellectual Property 

Rights (IPR) and Patent Laws, startling the world for the change required in 

them for years. 

 

ARTIFICIAL INTELLIGENCE AND IPR 

 

Intellectual Property Rights (IPRs) deals with the handling, usage, and 

protection of the creations of human intelligence. IPRs are concerned with 

everything that is copyrightable, patentable etc., thus setting a strong premise 

for the dissemination, development and regulation of intellectual property. 

Moreover, different nations, or States, have different Intellectual Property Laws, 

depending upon the development in the field of intellectual property there. In 

today’s date, the same concerns us when it comes to AI laws in a nation. Our 

IPRs have so far dealt with the creations of human intelligence, and not those 

of machines. In a condition like this, it becomes a little difficult to decide who 

should be the legal owner in case AI creates an entity of its own. 

 

No machine is practically autonomous. If the legal ownership of creation as 

such is given to the AI machine, it may free the creator of the machine from all 

kinds of legal liabilities. That simply means that the creator is not at all 

responsible for any mishaps or crimes on the part of the AI machine, which is 

in itself a great demerit. If the legal ownership is given to the creator, or the 

programmer, of the machine himself, we can’t undermine the fact that even he 

is not completely aware of how the algorithms in his AI machine work. In this 

way, he is also incentivized twice, which, of course, seems to be morally wrong. 

However, giving the legal ownership to the creator of the machine encourages 

the endeavor of the creator and attracts investments in intellectual property. On 

the other hand, there is a good option of joint ownership as well, where both a 

machine and its programmer, or its creator, hold the legal ownership. It is a 

great merit of joint ownership that both the machine and its creator are 

responsible for the activities of the machine, be that either crimes, mishaps or 
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artistic creativity. Nevertheless, one of the most striking demerits of it is that it 

attracts other stakeholders as well, stakeholders like the provider of the 

hardware, the trainer of AI, and the users themselves. Therefore, all the 

mentioned ways of deciding the legal ownership of the creations of AI have 

some demerits, along with some great merits, in some way or other. 

 

To have a rough sketch of the position of AI in the light of IPRs in the world, 

let us have an overview of a couple of landmark cases. These cases, as it were, 

completely changed the face of the edifice of IPRs as to AI, and that was 

perhaps what the world had long been waiting for.  

 

Burrow Giles Lithographic Co. v. Sarony5 

 

This case was about granting legal ownership to a photograph produced by a 

machine. Since it was about the creation of a machine, or a certain kind of 

programming, the court ruled out saying that the creations of machines couldn’t 

be granted legal ownership. The court also held that mechanical Labour couldn’t 

be creative at all, that the creations of machines are merely the product of a 

particular mechanism. Where there is a mechanism, we can clearly see, there is 

but repetition, and repetition can’t be creative at all, nor can its outcomes be 

new. Having set a precedent, this judgement made it very difficult for AI to take 

the legal ownership for its creations. 

 

Alfred Bell & Co. v. Catalda Fine Arts, Inc.6 

 

The court held in this case that every work that is not copied, plagiarized, or 

replicated, is copyrightable. Even a work that is accidental on the side of its 

inventor or creator can be granted a copyright. Of course, the court changed 

the standard of copyright laws in this case, thus opening a door to an updated 

system of IPRs. However, the world still awaits the betterment and 

																																																								
5Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 4 S. Ct. 279 (1884) 
6Alfred Bell & Co. Ltd. v. Catalda Fine Arts, Inc. et al, 191 F.2d 99 (2d Cir. 1951) 
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advancement in IPRs all over the globe, and there still seem to be a lack of a 

strong stance over IPRs. 

 

UNIFORMITY OF LAWS ON ARTIFICIAL INTELLIGENCE (AI) 

AROUND THE GLOBE. 

 

When it comes to AI, we can clearly see dissents among humans, although they 

have been into AI for more than six decades now. They seem to have got 

divided mainly into three groups before us. The first one is that of the ones 

against the augmentation in AI, the second one is that of the ones in favor of 

the development in and the execution of AI, and the third one is that of the 

ones perfectly in the middle of the two erstwhile groups. The third group is 

obviously that of moderates, in the center. The first one has for years looked 

upon AI as a threat to the natural order of the Universe, thus opposing its rise, 

and regarding humans as the omnipotent resource for production. The rise in 

AI, it says, will not only worsen the socio-economic conditions of people but 

also affect the intellectual capabilities of the human mind. The second group, 

on the other hand, regards AI as one of the best achievements of human 

intellect. It considers AI as helpful, time-saving and economical, applauding its 

creations, and development happening around the globe. 

 

Where there is light, there must be darkness. Rather, light and darkness are both 

the same thing, the only difference between them being that of frequency. In 

the same way, where there are merits, there must be demerits as well. We have 

to look into AI in the light of both its merits and its demerits. The current 

dissents as to AI, around us, are the outcomes of the same merits and demerits 

being inquired. These merits and demerits change with the change in the level 

of the production and execution of AI in the world, they are being dependent 

on the socio-economic condition of a region as well. What may be a merit of 

AI in India may be a great demerit in the USA, and what may be a demerit of 

AI in the USA may be great merit in China. That results in different IP laws in 

different countries in the world, and we fail to build a common edifice of IP 

laws on a global stage. However, building a common edifice of IPRs seem to be 
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unreasonable and impractical as well, so long as there is no uniformity in the 

availability of the same standard of AI in all the nations around the globe. 

Therefore, the first need is to get the whole world acquainted with the 

mechanism of AI, bringing about waves of changes in IPRs. This is speculatively 

one of the best ways to uniformity in the laws concerned with AI. Moreover, 

desiring complete uniformity in the laws seems to be impractical at any stage of 

the development of AI. 

 

CURRENT CHANGES IN INTELLECTUAL PROPERTY 

 

Ideas and knowledge are perhaps the most important part of the trade, and that 

is one of the reasons why products that once used to be traded as low-

technology commodities carry a higher standard of inventions and designs in 

their values now.  

 

Films, music recordings, books, computer software, on-line services, clothing, 

food, plants, and biotechnology products are now traded because of the 

information, creativity and identity they are the outcomes of—not usually 

because of the plastic, metal, paper or other materials used to make them. 

 

The agreement of the World Trade Organization on Trade-Related Aspects of 

Intellectual Property Rights (TRIPS), negotiated in 1986–94, Uruguay Round, 

for the first time opened a way for intellectual property rules into a multilateral 

trading system. It’s one of the main areas of work at the WTO, along with trade 

in goods and services. 

 

The job of TRIPS Council is to look into how countries are implementing the 

TRIPS Agreement and to discuss issues arising from that. Intellectual 

Property(IP) law protects and guides some of the finest creations of human 

achievement. IP has gained a lot of significance of late, it's being a major asset 

for individuals and corporations around. On the other hand, globalization 

increased the interactions between countries that emphasized on the exposure 

of IP. With the paucity of intellectual property protection and the difference in 
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various national legislations, developed countries started looking for an effective 

enforcement tool. During the Uruguay Round of negotiations of General 

Agreement on Tariffs & Trade (GATT), which began in 1983, developed 

countries successfully managed to bridge the gap between trade and Intellectual 

Property. The main outcome of the Uruguay Round negotiations in 1994, with 

the establishment of the World Trade Organization. The organization was the 

Trade-Related Intellectual Property Rights (TRIPs). The TRIPs Agreement was 

the most widely-known international instrument ever negotiated on IPRs. India, 

which is also a member of the TRIPs, has to abide by this commitment, and it 

has made substantial changes in its IP laws as well. 

 

ARTIFICIAL INTELLIGENCE AND TRADEMARK LAW 

 

A trademark is a sign or symbol that represents a particular product, company 

or brand. It legally sets an entity apart from all the other entities of its type. 

Many a time, we get to see, trademarks become the signatures of brands as well, 

and then consumers or customers, able to see a trademark, need not read the 

name of brands at all. For instance, the sign of an apple on a laptop is enough 

for its users to understand that its company is Apple. Its users need not check 

the name of the company at all. 

 

A trademark is a symbol of legal ownership that a brand or a company has over 

its products, and no competitors can replicate it at all. To look into the 

replication of trademarks in the trade-world, there have always been a lot of 

legal bodies around us. Unfortunately, they still use the conventional methods 

of checking the pre-existence of any trademark seeking legal existence. To 

rescue them from this age-old dilemma, AI seems to have arrived with its 

developed machine-learning program. It has proved its accuracy distinguishing 

one trademark from another, making sure that the trademark seeking its 

registration isn’t one already on the books of registrations. 

 

“Our technology not only makes it easy for an entrepreneur with a new design 

to ensure it is unique but also enables the largest of companies to monitor for 
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infringement,” said Cameron Mitchell7. The recent start-ups of the world have 

already complied their technologies with the Intellectual Property Departments 

in the EU, Australia, Chile and many other countries. A newly AI-focused 

research and development team have come up with several new tools, including 

the AI-powered trademark search function and WIPO Translate, a neural 

machine translation tool made for patent texts. It has recently launched a visual 

search for industrial designs as well. 

 

So far, there has been only one remarkable and significant case law that could 

be described as one dealing with the interrelation between AI and Trademark 

Law. 

 

Cosmetic Warriors Ltd. and Others v. amazon.co.uk Ltd. and Others8 

 

Lush manufactured and supplied cosmetics, including colorful soaps and ‘bath 

bombs’, under the Lush brand, but the online shopping retailer Amazon sold 

some of Lush’s products through its own website. Lush branded products were 

not available on UK Amazon at all. It was Lush that owned the community 

trademark for ‘Lush’, in respect of cosmetics and toiletries, including soap. It 

sued Amazon for trademark infringement. The High Court ruled that Amazon 

infringed Lush’s trademark, having used it in its keyword-advertising as well as 

on Amazon's own site in a case that had potentially wide-reaching implications 

for e-commerce. 

 

LEGAL FRAMEWORK OF AI IN INDIA 

 

The constitution of India is supposed to be the edifice of all the Statues, Acts, 

Codes, and laws in India. No law in India can violate the premise of the 

Constitution of India. It recognizes all kinds of intellectual property that are the 

outcome of the human mind, a legal person, or a legal entity. Unfortunately, it 

																																																								
7Ciarán Daly, Visual Search Could Change Brand Protection Forever- Here’s How, AI Business ( Jul. 18, 2020, 6:40 
P.M.) https://aibusiness.com/trademark-vision-brand-protection/. 
8 Cosmetic Warriors Ltd & Anor v amazon.co.uk Ltd & Anor [2014], EWHC 181 (Ch) (10 February 2014) 
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has so far, no provisions for the creations of AI, considering AI as a non-legal 

entity. 

 

Legal personalities are those that are recognized by law. Entities that are 

recognized by law can easily be part of legal relationships. A natural person is 

simply a human being, but a legal personality holds some legal liabilities, rights, 

and responsibilities. The law of India has extended the privilege of being a legal 

personality to non-human entities, too. That simply means that even 

corporations, firms, and companies have the privilege to have the legal 

ownership of their creations. However, only AI is not allowed to have that 

privilege at all, neither have our courts looked into this matter at length so far. 

It puts before us several serious questions as to the existence, execution, and 

development of AI in India. 

 

These are some of the intrinsic requirements for being a legal personality in 

India: 

 

• Autonomy 

• Consciousness 

• Feelings 

• Intellect 

 

Let us now have an overview of intellectual property legislation which may 

impact the execution of AI in India the most: 

 

Copyright 

 

For a work to be qualified for copyright in India, it must meet the ‘modicum of 

creativity’ standard mentioned in ‘Eastern Book Company and Ors. Vs D.B 

Modak and Anr.9’ 

 

																																																								
9Soul Eastern Book Company and Ors. v. D.B. Modak and Anr.(2008) 1 SCC 1 
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In the above judgement, the court held that a minimal level of creativity is 

required for a work to have its copyright, although a result of trivial variations 

made in a work created by someone else is not copyrightable at all. In this 

particular judgement, nowhere is it mentioned that a work created by AI cannot 

be eligible for copyright. 

 

The second requirement for copyright is that a work must be a creation of an 

entity falling into the category of what law defines as an ‘author', under the 

Copyright Act, 1957. This is where the crux of the problem for AI is, for AI is 

supposed to have no legal personhood at all. 

 

Under Section 2(d) of the Copyright Act, 1957, an author means: 

 

“(d) ‘author' means- 

(vi)in relation to any literary, dramatic, musical or artistic work which is computer-

generated, the person who causes the work to be created;10 

One of the foremost problems with that definition is that it uses the term ‘person’, which 

means that the author must have some legal personhood, as we mentioned earlier. 

Therefore, under the shelter of this act, there seem to be no provisions for the creations 

of AI. Therefore, this act can’t deal with the creations of non-legal entities.” 

 

Patents 

 

It is clearly stated in Section 6 of the Indian Patents Act, 1970 that an application 

for a patent can be made only by the first inventor of an invention or only by 

the persons assigned by such a person11. On the other hand, Section 2 confines 

the term ‘true and first inventor’ to excluding the first importer of an invention 

into India, or a person to whom an invention was first communicated outside 

India, and nothing further.12 These provisions nowhere restrict AI from having 

a patent. 

																																																								
10The Copyright Act, 1957, Section 2(d)(vi) 
11The Indian Patents Act, 1970, Section 6   
12The Indian Patents Act, 1970, Section 2 
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These provisions nowhere restrict AI from having a patent, nor do they impose 

a requirement for an inventor to be a natural person. Therefore, we can say that 

AI might well fall under the definition of an inventor as defined by Section. 2 

(1)(y) of the Indian Patents Act, 1970. Moreover, it shouldn’t be neglected that 

in practice, the term ‘true and first inventor' is always assumed to be a natural 

person in India. 

 

Industrial Designs 

 

In this era of industrial development, companies are day and night in search of 

innovation for the betterment in their functioning and in the quality of their 

products. So far designs as such has been developed through conventional 

methods by humans, but things might get totally changed once AI enters this 

race. The entry of AI may not only bring about efficacy in the products designed 

but also ease consumers or customers by lowering down the prices of the 

products. Conspicuously, it is beneficial for both producers and consumers. 

Section 2 (j)(iii) of the Designs Act, 200013 clearly defines the ‘Proprietor of new 

or original design’ as the author of the design and any other person too, where 

the design has de-evolved from the original proprietor upon that person. Now, 

it is interesting to look into the possibility of AI as an original proprietor of a 

design. What will be the future of AI as the original proprietors of designs? 

Perhaps, only the furtherance in the realm of Jurisprudence can answer 

questions as such. 

 

  

																																																								
13The Designs Act, 2000, Section 2 (j)(iii) 
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CONCLUSION 

 

AI seems to be a great boon in today’s date, but so far, there seems to be no 

uniformity in its laws or standard at all. One of the main reasons behind this 

non-uniformity is AI’s not being widely recognized. AI, as can be clearly seen, 

is not as prevalent in developing countries as it is in developed countries. 

 

The author suggests the following to improve the condition of AI around the 

globe: 

 

Uniformity in the Laws Concerned with the Execution and Development 

of AI 

 

There can be uniformity in the world in the laws as to AI only when it has been 

completely disseminated among nations. In today’s scenario, the developing 

Asian countries and the Middle East are not as familiar to AI as Europe or the 

USA. In this condition, there can’t be any uniform civil code for the execution 

and development of AI at all. However, this seems to be practically 

unreasonable to some extent as well, for any kind of such uniformity in the 

practice of AI will not be completely possible unless the socio-economic 

conditions of different countries are different. People, according to their own 

cultures, have different mental and physical needs, which also acts on the 

presence of AI in their countries. The uniformity sought may take time—

perhaps a long time—but it seems not to be impossible at all. 

 

Recognition of AI as the Legal Owners of Their Creations 

 

As has been seen earlier, not in every country are AI machines recognized as 

the authors of their creations. While some developed countries acknowledge 

them as inventors, proprietors or authors, developing countries like India, 

Bangladesh, and South Africa are still to move forward in this direction. With 

the recognition of AI in IPRs, there will also be provisions for dealing with 

accountability and liability in case AI commits some crimes. However, it can’t 
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be neglected that there are always quite a few intricacies when it comes to 

deciding as to the legal ownership of the creations of AI. 

 

Codification of the Laws for AI 

 

Seeing the development of AI around us, it can be easily said that they will soon 

be performing functions as humans do in today’s date. They will sing, dance, 

write, invent, analyze, and will do many more things indistinguishable from 

human intelligence. In a nutshell, it can be said, they will have much more 

autonomy after a few decades than they have in today’s date. It will demand the 

world to have much more evolved laws, thus paving the way for the codification 

of the laws for AI. This codification will deal not only with crimes and mishaps 

on the part of AI machines but also with the protection of data in the future.     


